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MEMORANDUM. 

I>iirizifi:  tlie  tenaporary  absence  from  the  United  States  of  the  official 
reporter,  eeekizigr,  Ijy  leave  of  the  court,  in  other  lands,  that  rest  and 
lecreatdoii  T^liicli,  after  many  years  of  continuous  labor,  his  health  ap- 
peased to  require,  tliis  volume  has  been  prepared  and  conducted  through 
tiie  press  lyy  liis  sor^  Fbkdebio  K.  Oonovee,  Esq.,  of  the  Dane  county 
bar,  isrlxose  aasistanoe  has  been  freely  employed  in  several  previous 
▼olnnxes. 

O.  H.  C. 
C^nXKOSh  February,  ""^ 
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ERRORS  NOTED  IN  PREVIOUS  VOLUMES  OP  THIS  SERIES. 

Vol.  UV. 

Pages  7,  9,  257-290,  788.  For  BdUou,  Administratrix,  v.  The  Chicago 
Miltoaukee  A  St  Paul  BaUway  Company,  read  Ballou,  AdministrcUrtx, 
V.  The  Chicago  <fc  Northwestern  Rauway  Company. 

Page  689.    Transpose  fourth  and  fifth  lines  from  bottom. 

To  the  table  of  cases  cited,  etc,  in  the  index,  add: 
Brown  v.  Everhard,     ...     52: 205,     -  -  *        191 

Messer  v.  Oestreich,  -  -  52: 684,  -  -  -  484 

Mueller  y.  Brigham,     -  -  -     58: 178,     -  -  -        689 
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WiELLS  VS.  The  Amebioan  Expbbss  OoMPAinr. 
January  11 — May  10, 188i, 

Bailment,  ^i,  SJ  Bights  of  true  owner  of  property  a$  against  bailee 
or  consignee,  f4j  Evidence  of  aumership,  (6)  True  owner  not 
hound  by  joint  notice  of  garnishment  to  himself  and  another, 

Amenditent  of  Pleadinq.  (SJ  Right  to  amend  complaint  res  adjudi- 
cate in  this  case, 

Gabxishment.  C5J  How  jurisdiction  of  J.  P.  must  appear,  (6 J  No- 
tice by  gamisJiee  to  true  owner, 

1.  The  true  owner  of  personal  property  may  enforce  his  right  to  it  as 

against  the  consignor  or  consignee,  or  the  carrier,  or  other  bailor 
or  bailee,  whenever  he  sees  fit  to  do  so,  before  its  delivery  to  the 
consignee  as  directed  by  the  bailor,  and  before  the  bailee  has  an- 
swered as  to  his  liability  on  garnishment. 

2.  A  package  of  money  belonging  to  W.  alone,  was  sent  by  express 

directed  to  W.  &  C,  and,  upon  W.'s  demandilbg  it  as  sole  owner, 
without  any  assignment  by  C.  of  his  apparent  interest  to  W.,  or 
written  order  by  C.  to  deliver  to  W.,  or  oflfer  of  any  receipt  or  ac- 
quittance from  both,  tiie  express  company  refused  to  deliver  it  to 
W.,  claiming  that  the  money  had  been  subjected  to  process  of  gar- 
nishment  in  its  hands.  Held,  that,  apart  from  the  question  of  gar- 
nishment, W.  may  recover  the  full  amount  of  such  moneys. 

3.  The  propriety  of  allowing  an  amendment  of  the  complaint  herein 

after  the  first  trial,  in  disregard  of  astipulation  between  the  parties 
on  the  first  trial,  is  res  ctdjudicata  by  the  decision  of  this  court  on 
a  former  appeal  (40  Wis.,  224);  although  that  decision  was  rendered 
under  a  misapprehension  of  the  facts. 

4.  Although  the  cause  of  action  in  the  complaint  as  last  amended  is 

independent  of  the  transactions  between  the  parties  and  others  in 
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respect  to  the  shippmg  and  consignment  of  wagons,  and,  the  col- 
lection, upon  the  bill  therefor,  by  defendant's  agent,  of  the  moneys 
consigned  to  W.  Sc  C,  those  facts  were  properly  admitted  in  evi- 
dence to  show  W.'s  exclusive  ownership  of  the  moneys  so  con- 
signed. 

6.  In  the  statutory  proceeding  by  garnishment  in  justice's  court,  juris- 
diction must  appear  affirmatively  from  the  record;  and  where  that 
fails  to  show  the  affidavit  required  by  the  statute  as  the  foundation 
of  the  proceeding,  neither  a  docket  entry  that  an  affidavit  was 
made  and  filed  (not  showing  its  contents),  nor  an  appearance  and 
submission  to  the  court  by  the  garnishee,  can  give  validity  to  the 
judgment. 

6.  It  seems  that  when  W.,  the  real  owner,  has  asserted  his  individual 
and  exclusive  claim  to  property  in  a  carrier's  hands  consigned  to 
W.  &  C.  jointly,  a  notice  of  a  subsequent  garnishment  of  the  car- 
rier in  respect  to  such  property,  addressed  to  W.  &  C.  jointly,  is 
not  such  a  notice  to  W.  {>er8onally  to  appear  and  interplead,  eta, 
as  will  discharge  the  carrier's  liability  to  him. 

APPEAL  from  the  Circuit  Court  for  Bacine  County. 

The  case  is  reported  on  former  appeals  in  44  Wis.,  342,  and 
49  id.,  224.  To  the  third  amended  complaint  the  defendant 
answered  a  general  denial,  and  also  that  several  attachment 
suits  had  been  commenced  against  one  Finis  Cartwright,  and 
that  the  defendant  was  garnished  as  having  property  be- 
longing to  said  Cartwright;  that  the  plaintiff  was  duly 
notified  of  such  garnishee  proceedings,  and  the  defense 
thereof  tendered^  to  him ;  that  such  proceedings  resulted  in 
the  defendant  being  charged  as  such  garnishee;  and  that 
the  property  for  which  he  was  garnished  in  that  suit  is  the 
same  for  which  the  plaintiff  sues  in  this.  A  motion  by  the 
defendant  that  the  plaintiffs  be  required  to  pay  the  costs  of 
defendant  in  the  supreme  court,  and  to  give  security  for  costs, 
was  denied. 

The  case  was  tried  by  the  court,  a  jury  having  been 
waived.  The  view  taken  by  this  court  of  the  evidence  suffi- 
ciently appears  from  the  opinion.  The  circuit  court  found: 
1.  That  on  September  21,  1864,  the  defendant  received  to 
the  use  of  this  plaintiff,  from  one  William  H.  Downs,  of 
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Marshalltown,  Iowa,  a  package  addressed  "Cartwright  & 
Wells,  Eacine,  Wisconsin,"  containing  $400  in  money,  the 
property  and  money  of  the  plaintiff,  which  package  the  de- 
fendant transported  from  said  Marshalltown,  Iowa,  to  Racine, 
Wisconsin,  and  that  the  reasonable  charge  for  transporting 
the  same  was  $1.50.  2.  That  the  plaintiflf,  by  his  agent,  on 
or  about  September  22,  1864;,  demanded  said  package  of 
money  from  the  defendant  at  Racine,  and  said  defendant, 
then  having  said  package  of  money  in  its  possession  at 
Bacine,  declined  and  refused  to  deliver  the  same  to  the  plaint- 
iff, bat  retained  and  had  the  said  package  of  money  in  its 
posession.  on  November  21,  1864,  at  the  time  this  suit  was 
brought,  and  has  never  since  delivered  the  same  or  any  part 
thereof  to  the  plaintiff.  3.  That  there  is  due  the  plaintiff 
for  the  money  contained  in  said  package,  the  sum  of  $398.50 
as  principal,  and  for  interest  thereon  to  this  date  from  Sep- 
tember 23,  1864,  the  sum  of  $466.30,  making  in  all  $304.80. 

From  a  judgment  in  favor  of  the  plaintiff  in  accordance 
with  such  findings,  the  defendant  appealed. 

For  the  appellant  tliere  was  a  brief  by  Fii^ches^  Lynde 
(&  Miller,  and  oral  argument  by  Mr.  H,  M.  Finch.  They 
contended,  among  other  things,  that  it  appeared  by  the  evi- 
dence, that  the  money  was  not  sent  in  pursuance  of  any 
contract  with,  or  by  any  direction  from,  the  plaintiff,  nor  in 
pursuance  of  any  contract  with  Cartwright.  Until  actual 
delivery  to  the  consignees,  therefore,  the  money  belonged  to 
Downs.  At  any  time  before  such  delivery  he  could  have  re- 
called the  package;  and  any  loss  of  the  money,  in  transit, 
would  have  been  his.  Hutchinson  on  Carriers,  §  337;  Hal- 
«cy  V.  Warden^  25  Kan.,  128;  Hooper  v.  C.  (&  JT.  W.  Bail- 
vxiy  Co.y  27  "Wis.,  91 ;  Mintai/m  v.  Alexandre^  5  Fed.  Rep., 
117;  Lake  Shore  <&  M.  S.  Raihoay  Co.  v.  Uodapp,  83  Pa.  St., 
22;  and  cases  cited  in  former  brief,  49  Wis.,  226.  It  is  not 
true,  therefore,  that  the  money  was  delivered  to  the  defend- 
ant for  the  use  and  benefit  of  the  plaintiff,  or  that  the  plaint- 
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iflf  was  at  any  time  the  owner  thereof.  It  was  the  duty  of 
the  defendant  to  make  personal  delivery,  in  accordance  with 
the  address  on  the  package;  and  for  a  loss  consequent  upon 
any  other  delivery  the  company  would  be  liable.  Southern 
Ecp.  Co.  V,  Van  Meter^  17  Fla.,  783.  The  defendant  per- 
formed this  duty  by  what  was  in  law  equivalent  to  a  delivery 
to  Cartwright  —  one  of  the  persons  to  whom  the  package 
was  addressed. 

For  the  respondent  there  was  a  brief  by  FUh  c6  Dodge^ 
and  oral  argument  by  Mr.  Fish.  They  argued,  inter  aUa^ 
that  the  testimony  showed  that  Downs  sent  the  package  in 
controversy  as  part  payment  for  the  wagons  which  he  re- 
ceived from  the  plaintiff,  and  that  the  plaintiff  recognized 
the  act  of  Downs  in  sending  the  money  by  the  defendant,  as 
part  payment  on  such  wagons,  and  afterwards  had  a  settle- 
ment with  Downs  for  the  balance  due.  The  delivery  of  the 
money  to  the  defendant  being  regarded,  by  both  the  con- 
signor and  the  plaintiff,  as  a  payment  to  the  latter,  it  was  in 
law  such  payment,  and  the  defendant  was  the  agent  of  the 
plaintiff  for  the  receipt  and  transportation  of  the  money,  and 
the  plaintiff  could  maintain  the  action  for  its  recovery. 
Ela  V.  Am.  Edj>.  Co.y  29  Wis.,  611.  The  delivery  of  the 
money  to  the  company  by  Downs  discharged  his  indebted- 
ness to  the  plaintiff  to  that  extent.  2  Parsons  on  Con.,  620, 
621 ;  Wakefield  v.  lAthgoWy  3  Mass.,  249 ;  Clark  v.  Mamrafij 
3  Paige,  373 ;  Ov/mey  v.  Sbioe,  9  Gray,  405. 

The  following  opinion  was  filed  February  7,  1882: 

Orton,  J.  In  this  case,  reported  in  49  Wis.,  224,  it  was 
held  that  the  amended  complaint,  on  which  the  action  was 
last  tried,  was  for  money  had  and  received,  and  substantially 
charged  that  the  money  was  the  property  of  the  plaintiff; 
and  that,  notwithstanding  the  former  complaint  set  out  the 
contract  of  consignment,  the  amendment  was  proper.  The 
action  under  the  amended  complaint  is  not,  therefore,  based 
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npon  the  terms  of  the  contract  of  consignment;  and  the 
finding  that  the  defendant  received  the  money  to  the  use  of 
the  plaintiff,  although  strictly  contradictory  to  the  contract 
and  the  direction  of  the  package,  may  not  only  be  true,  but 
warranted  by  the  pleadings.  When  the  cause  was  before 
th^  court,  as  reported  in  44  Wis.,  342,  it  did  not  appear  from 
the  evidence  that  the  money  belonged  exclusively  to  the 
plaintiff,  and  it  did  appear  that  it  belonged  to  Wells  and 
Cartwright  jointly,  and  that,  therefore,  the  package  was  prop- 
erly directed  to  them  both.  But  it  now  appears  from  the 
evidence,  and  the  circuit  court  has  so  found,  that  the  money 
was  the  property  of  the  plaintiff  alone,  as  alleged  in  the 
amended  complaint;  and  the  circuit  court  rendered  judg- 
ment in  favor  of  the  plaintiff  alone,  virtually  holding  that, 
notwithstanding  the  package  was  consigned  to  Welis  and 
Cartwright  jointly,  and  so  directed,  the  company  was  liable 
to  WeUs  alone  as  the  real  and  exclusive  owner  of  the  money, 
and  could  not  defend  against  his  right  on  the  ground  that 
the  package  was  otherwise  directed.  This  is  a  very  impor- 
tant question,  and  one  which  has  not  before  been  decided  by 
this  court,  so  far  as  I  can  find. 

In  respect  to  the  manner  in  which  the  package  was  made 
up  and  directed  by  Downs,  the  consignor,  the  evidence  is 
^e  same  as  on  the  former  trial,  that  the  package  was  di- 
rected jointly  to  the  plaintiff  and  one  Cartwright  by  the  part- 
nership designation  of  "  Wells  &  Cartwright."  There  was  no 
assignment  by  Cartwright  of  his  apparent  interest  in  the  pack- 
age to  WellSj  and  no  written  order  by  Cartwright  to  deliver 
to  WeUsy  and  no  offer  of  any  receipt  or  acquittance  from  both. 
There  was  a  verbal  demand  by  Wells,  and  a  verbal  state- 
ment by  Cartwright  that  Wells  owned  the  money.  The  de- 
fendant refused,  under  such  circumstances,  to  deliver  to 
WeUs  alone,  and  insisted  also  that  the  money  had  been  sub- 
jected to  garnishee  proceedings  against  Cartwright.  Irrespect- 
ive of  the  garnishment,  the  first  and  important  question 
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arises,  whether  the  plaintiff  alone  can  recover  this  money 
upon  proof  of  his  individual  and  exclusive  ownership  of  it, 
in  disregard  of  the  directions  of  the  consignor.  The  ques- 
tion is  the  same  as  if  a  third  person  had  claimed  the  pack- 
age as  against  the  consignees  or  the  person  to  whom  it  was 
directed. 

As  a  general  principle  it  is  unquestionably  the  law,  as 
stated  by  the  authorities  cited  by  the  learned  counsel  of  the 
appellant,  "that  it  is  the  duty  of  the  company  to  make  per- 
sonal delivery  in  accordance  with  the  address  on  the  package ; 
and  if  it  is  delivered  elsewhere  than  as  addressed,  or  to  the 
wrong  person,  the  company  is  liable  for  the  consequent  loss." 
In  this  case  the  delivery  of  the  package  to  "  Wells  &  Cart- 
wright,'-  the  consignees,  and  to  whom  it  was  addressed,  or  to 
either  of  them  for  both,  would  have  been  a  proper,  and  the  only 
proper,  delivery  under  the  operation  of  this  general  principle. 
But  to  this  general  rule  of  law  there  are  exceptions,  one  of 
which  is  that  the  true  owner  of  the  property  may  enforce  his 
right  to  it  as  against  the  consignor  or  consignees  or  the  car- 
rier, or  against  the  bailor  or  bailee,  whenever  he  sees  fit  so 
to  do,  before  its  delivery  as  directed.  His  right  is  paramount 
to  the  claim  of  all  others,  no  matter  what  may  be  their  rela- 
tions to  each  other,  unless  it  is  lost,  or,  for  the  time  being,  sus- 
pended, by  his  own  conduct  of  surrender  or  estoppel.  The 
terms  of  the  contract  of  consignment,  and  the  directions  of 
the  consignor,  and  the  address  upon  the  package,  are  all  sub- 
ject to  thejus  tertii  whenever  it  is  sought  to  be  so  enforced. 

The  exception,  as  stated  by  Browne,  Law  of  Carriers,  221, 
is,  that  "the  bailee  must  not  give  up  the  goods  which  actu- 
ally belong  to  a  third  person,  if  he  have  notice  of  the  fact, 
to  the  person  who  bailed  them  to  him ; "  or,  as  stated  by  Mr. 
Eedfield,  C.  &  B.,  §  318,  "  otherwise  he  would  pay  in  his  own 
wrong  if  it  should  turn  out  that  the  property  was  in  another, 
since  the  contract  by  construction  is  with  the  par£y  entitled 
to  claim  the  goods;"  or,  as  it  is  held  in  Ogle  v,  Atkinson^  5 
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Taunt.,  759,  "  a  warehouseman  receiving  goods  from  a  con- 
signee who  has  had  actual  possession  of  them,  to  be  kept  for 
his  use,  may,  nevertheless,  refuse  to  redeliver  them  if  they 
are  the  propeiry  of  another  and  the  latter  prohibits  the 
redelivery."  This  statement  of  the  law  is  disapproved  by 
Angell  on  Carr.,  §  355,  based  upon  an  intimation  in  the  late 
editions  of  Story  on  Bailm.,  differing  from  the  view  of  that 
learned  author  as  expressed  in  his  first  work  on  that  subject. 
But  this  principle  is  recognized  by  all  the  other  elementary 
works  on  this  subject  as  being  established  by  the  great  weight 
of  authority. 

This  change  of  opinion  upon  the  question  by  Mr.  Justice 
Story  is  fully  considered  by  Mr.  Justice  Willes  in  the  lead- 
ing case  of  Sheridan  v.  New  Quay  Co.j  4  C.  B.  (N.  S.),  or  93 
Eng.  C.  L-,  617,  and  the  first  opinion  of  our  learned  author  is 
approved.  Perhaps  it  would  not  be  proper  to  say  that  Mr. 
Angell  fully  disapproved  of  this  principle;  for  the  r^fcson  he 
gives  for  differing  from  the  opinion  in  Ogle  v.  Atkinson  does 
not  really  touch  the  question,  for  he  says :  "  But  this  doctrine 
seems  now  to  be  untenable,  and  it  is  said  that,  in  general,  an 
agent  has  no  right  to  ^^  t^  an  adverse  title  against  that  of 
his  principal,"  etc.  This  reason  does  not  militate  against  the 
principle  above  stated,  for  it  is  not  claimed  that  the  bailor 
can  "  set  up,"  or,  in  other  words,  of  his  own  motion^  claim 
the  property  for  a  third  person  as  the  real  owner. 

Mr.  Hutchinson,  in  his  work  on  Carriers,  §  405,  says: 
"And  if  the  carrier  or  other  bailee,  while  still  holding  pos- 
session of  the  property,  would  defend  against  the  claim  of 
his  bailor  by  settmg  up  the  paramount  title  of  another,  he 
most  at  least  show  that  it  is  done  by  his  authority  and  in  his 
behalf,  otherwise  the  bailee  might  avail  himself  of  the  title 
of  a  third  person  which  might  never  be  asserted  by  such 
person,  and  thus  be  enabled  to  keep  the  property  for  himself 
without  a  shadow  of  title,  when  by  his  contract  he  had  un- 
dertaken to  return  to  the  bailor  or  to  deliver  it  according  to 
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his  directions."  The  learned  author,  after  thus  admitting  the 
reason  which  seems  to  have  changed  the  view  of  Mr.  Justice 
Story  on  the  main  question,  proceeds  to  state  the  principle 
as  follows:  "  But  while  it  is  not  enough  thaAhe  carrier  has 
become  aware  of  the  title  or  claim  of  a  person  other  than 
the  bailor  or  consignee  to  entitle  him  to  set  up  such  claim  or 
title  against  the  demand  of  the  latter,  yet  if  he  has  been  no- 
tified by  the  claimant  of  his  title,  and  has  been  requested 
not  to  deliver  the  goods  according  to  his  undertaking,  he 
would  no  doubt  be  permitted,  in  an  action  against  him  by 
the  bailor  or  consignee,  to  prove  that  such  claimant  was  en- 
titled to  the  goods,  and  had  forbidden  their  delivery  to  the 
bailor,  or  according  to  his  directions." 

This  statement  of  the  principle  embraces  the  present  case 
most  fully,  for  here  the  individual  claimant,  WeUs^  has  not 
only  claimed  this  package  of  money  as  his  exclusive  property, 
but  has^demanded  it,  and  now  brought  this  suit  under  the 
amended  complaint  for  it  as  so  much  money  had  and  re- 
ceived by  the  defendant  company  to  his  use  as  the  real 
owner.  It  is  admitted  by  all  of  the  courts  and  by  the  ele- 
mentary writers,  that  it  becomes  a  difficult  question  for  the 
bailee  or  carrier  to  determine  as  to  whether  he  should  deliver 
the  consignment  or  deposit  according  to  the  strict  terms  of 
his  contract,  or  to  the  claimant,  and  that  his  position  is  peril- 
ous, but  he  must  act  at  his  own  risk.  It  is  suggested  by  the 
English  authorities  that  he  may  protect  himself  by  a  bill  of 
interpleader,  in  which  the  rights  of  all  of  the  parties  may 
be  determined.  But,  in  the  present  case,  no  such  embarrass- 
ment exists,  for  the  claimant,  as  the  real  owner,  has  brought 
his  suit  for  the  express  purpose  of  proving  his  title  and  of 
obtaining  the  money. 

When  the  liability  of  the  express  company  to  respond  to 
the  claim  of  a  third  person  as  the  exclusive  owner  of  the 
property  against  the  terms  or  directions  of  the  consignment 
for  delivery  to  another,  or  for  delivery  to  himself  and  an- 


Digitized  by 


Google 


JANUAET  TERM,  1883.  81 

'Wells  TB.  The  American  Bxpren  Co. 

other,  is  established  by  law,  as  now  seems  clear,  it  follows 
tiiat  such  third  person  should  recover  in  an  action  against  the 
oompany  upon  proof  of  his  ownership.  It  may  be  that  such 
judgment  would  not  be  a  bar  against  the  suit  of  the  other 
consignee  or  the  consignor,  because  they  are  not  made  par- 
ties to  the  suit,  but  the  evidence  of  the  plaintiffs  title  has 
been  furnished  to  the  carrier,  which,  in  an  action  by  either, 
would  be  sufficient  protection.  But  the  difficulty  and  em- 
barrassment of  the  carrier  in  such  case  do  not  operate 
against  the  principle  that  the  real  owner  of  the  money  has  a 
right  to  recover  it  before  it  passes  beyond  his  reach,  by 
delivery  to  the  one  who  does  not  own  it,  although  he  may 
be  named  as  the  consignee. 

This  principle  obtains  in  all  cases  of  bailment,  and  the  jvs 
iertii  may  be  enforced  even  as  against  the  contract  of  bail- 
ment, and,  when  enforced,  will  be  made  available  to  excuse 
and  protect  the  bailee  from  performance  or  delivery  accord-, 
ing  to  its  terms;  and  it  is  founded  in  Veason,  as  well  as  sus- 
tained by  a  great  preponderance  of  authority.  There  can 
be  no  distinction  between  its  application  in  case  the  bailor 
or  consignor  seeks  to  reclaim  the  property  from  the  bailee 
or  carrier  and  in  case  the  consignee  seeks  its  delivery ;  for 
the  rights  of  all  the  parties  to  the  contract  must  yield  to  the 
paramount  right  of  the  real  owner  of  the  property. 

In  Sheridan  v.  New  Quay  Co.y  ^wpra^  it  is  said:  "  The  de- 
fendants were  common  carriers,  and  therefore  bound  to 
receive  the  goods  for  carriage.  They  could  make  no  inquiry 
as  to  ownership.  They  have  not  voluntarily  raised'  the 
question ;  it  was  raised  by  the  demand  of  the  real  owner,  be- 
fore the  defendants  had  parted  with  the  goods."  Upon  the 
facts  and  findings  in  this  case,  this  language  is  especially 
appropriate  and  authoritative. 

This  doctrine  was  denied  by  the  earlier  authorities,  and  it 
was  held  that  if  the  bailee  deliver  the  goods  to  the  real 
owner,  yet  he  shall  be  chargeable  to  the  tailor  (Rolle's  Abr., 
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606,  tit.  "  Detinue  ");  and  it  is  yet  denied  by  many  respect- 
able authorities,  but  it  is  approved  by  nearly  all  of  the  text 
writers,  and  by  the  great  weight  and  number  of  judicial  de- 
cisions. Hardmcm  v.  WiUcoeJCy  9  Bing.,  382;  Clieemian  v. 
Msallj  6  Exch.,  341;  WUsan  v.  Andertoriy  1  B.  &  Ad.,  450; 
Dkcon  V.  Yates,  5  B.  &  Ad.,  340;  Taylor  v.  Plumer,  3  M.  & 
S.,  562;  Pattison  v,  Rdbinaon,  5  M.  ife  S.,  105;  Biddle  v. 
Bond,  34  Law  J.,  Q.  B.,  137;  Thome  v.  TiUbury,  4  H.  &  N., 
534;  Blivenv.  Hudson  River  Rail/road  Co.,  35  Barb.,  188; 
Bates  V.  Stanton,  1  Duer,  79;  Rogers  v.  Weir,  34  N.  T.,  463; 
Western  Transportation  Co.  v.  Barber,  56  N.  T.,  544;  Floyd 
V.  Bovard,  0  W.  &  S.,  75;  King  v.  Richards,  6  Whart.,  418; 
Zowremore  v.  Berry,  19  Ala.,  130;  Rosenfield  v.  Express  Co., 
1  Woods,  131;  The  Idaho,  93  U.  S.,  575;  American  Express 
Co.  V.  Greenhalgh,  80  111.,  68. 

It  is  quite  clear,  from  the  evidence  on  this  last  trial,  that 
the  wagons  which  were  purchased  and  received  by  Downs, 
the  consignor,  belonged  to  the  plaintiff  alone,  and  that  Cart- 
wright  had  no  interest  in  them,  and  that  the  money  ought 
to  have  been  consigned  to  him  alone,  instead  of  to  him  and 
Cartwright  jointly.  After  its  arrival,  the  plaintiff,  through 
his  agent,  claimed  this  package  as  belonging  to  him  exclu- 
sively, and  the  agent  of  the  defendant  was  informed  by  both 
the  consignees  that  the  money  belonged  to  the  plaintiff  alone, 
and  the  plaintiff  demanded  it  of  the  defendant.  The  case  is, 
therefore,  brought  clearly  within  the  above  principle,  and 
the  plaintiff  is  entitled  to  recover,  unless  sonvething  was  done 
which  was  tantamount  to  a  delivery  of  the  money  to  Cart- 
wright  before  this  claim  of  the  plaintiff  was  set  up  and  de- 
mand made  by  him  for  it  as  his  own  property,  exclusive  of 
Cartwright.  This  leads  to  the  question  whether  this  money 
has  been  subjected  to  the  garnishment  of  the  defendant  in 
cases  or  on  judgments  against  Cartwright,  before  this  claim 
and  demand  of  the  plaintiff  for  all  of  the  money  as  his  own, 
which  is  the  only  pretense  of  its  delivery  to  the  consignees. 
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It  seems  that,  when  this  case  was  tried  before,  there  was 
a  stipulatioii  of  the  parties  that  such  proceedings  of  garnish- 
ment were#Yalid  and  regular,  and  waiving  the  record  evi- 
dence thereof;  but  before  the  last  trial  the  circuit  court 
made  an  order  allowing  the  plaintiff  to  amend  his  complaint^ 
and  to  withdraw  that  stipulation,  and  that  order  was  affirmed 
by  this  court.  49  Wis.,  224.  In  the  opinion  of  the  present 
chief  justice  in  the  case,  it  was  said:  ^^If  the  dockets  of  the 
justices  who  rendered  these  judgments  were  actually  depos- 
ited in  court,  there  was  no  hardship  in  requiring  the  defend- 
ant to  resort  to  them  to  prove  its  defense."  This  language 
would  seem  to  imply  that  it  was  supposed  that  the  records 
deposited  in  court  were  sufficient  to  prove  all  that  was  ad- 
mitted in  the  stipulation,  as  to  the  validity  of  the  garnishee 
proceedings  by  which  this  money  was  taken  from  the  de- 
fendant; and  this  court  evidently  acted  upon  such  supposi- 
tion, and  was  not  informed  otherwise.  If  it  now  appears 
that  those  records  are  not  sufficient  to  show  what  that  stip- 
ulation admitted,  it  may  be  the  misfortune  and  hardship  of 
the  defendant,  but  it  is  not  perceived  how  it  can  now  be 
remedied. 

Had  this  court  been  informed  that  such  records  would  not 
show  the  facts  so  admitted  in  the  stipulation,  the  decision  in 
respect  to  it  might  have  been  different;  and  that  such  fact 
did  not  appear  was  not  the  fault  of  the  court.    That  case  is 
now  res  adjvdicata  and  beyond  our  control,  and  the  present 
case  must  be  considered  as  if  no  stipulation  had  been  made, 
and  the  record  evidence  in  the  case,  which  consists  exclu- 
sively of  the  docket  entries  of  the  justice  of  the  peace  who 
entertained  jurisdiction  of  the  garnishee  proceedings  against 
the  defendant,  must  stand  or  fall  by  themselves.    It  seems 
that  the  papers  axe  lost  or  cannot  be  found,  and  there  was 
no  attempt  to  prove  their  contents.    The  entries  in  the 
docket  of  a  justice  showing  appearance  of  the  defendant 
would  be  suflScient  to  warrant  the  judgment  in  ordinary 
Vol.  LV— 8 
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common  law  causes.  But  the  proceeding  of  garnishment  is 
special  and  statutory,  and  in  derogation  of  the  common  law. 
It  is  a  proceeding  by  which  the  debtor  is  compelled  to  pay 
another  than  his  creditor,  and  the  right  of  the  creditor  is 
transferred  to  another  against  his  will;  and  this  can  only  be 
done  by  force  of  the  statute  strictly  pursued.  It  is  in  the 
nature  of  a  proceeding  in  rem^  by  which  the  plaintiff  is 
sought  to  be  invested  with  the  right  to  appropriate  to  the 
satisfaction  of  his  claim  against  the  defendant  a  debt  due 
from  the  garnishee  to  him.  This  being  the  nature  of  the 
proceeding,  the  principle  is  elementary  that  jurisdiction  of 
the  court  therein  must  affirmatively  appear.  Robertson  v. 
Kmkhead^  26  Wis.,  560;  Supervisors  of  Crawford  Co.  v.  Le 
Clerc,  3  Pin.,  325;  In  re  Booth  and  Ryoraft^  3  Wis.,  157. 

The  late  learned  and  eminent  chief  justice  of  this  court,  in 
Steen  v.  Norton^  45  Wis.,  412,  uses  this  language  in  respect  ta 
this  proceeding:  "  It  is  not  the  policy  of  the  statute  to  place 
this  anomalous  action,  like  ordinary  actions,  at  the  mere  dis- 
cretion of  the  plaintiff,  or  to  give  justices  of  the  peace  un- 
qualified jurisdiction  of  it,  as  in  ordinary  actions,  where 
every  person  can  become  a  plaintiff,  have  process,  and  put 
the  justice's  jurisdiction  in  motion,  on  demand.  The  plaint- 
iff in  garnishee  proceedings,  as  in  attachment  as  mesne 
process,  replevin,  and  the  like,  can  put  in  motion  the  juris- 
diction of  the  justice  only  by  complying  with  statutory 
prerequisites.  And  the  justice  takes  jurisdiction  of  the 
proceeding  only  upon  the  plaintiff's  compliance  with  the 
preliminaries  which  the  statute  makes  the  condition  of  juris- 
diction. In  order  to  entitle  a  plaintiff  to  have  recourse  to 
the  process  of  garnishment,  in  order  to  confer  on  the  justice 
jurisdiction  to  entertain  it,  Jie  micst  first  make  the  affidavit 
required  h/  the  statute,  ...  An  affidavit  materially  de- 
fective stands  as  no  affidavit.  All  proceedings  founded  on  a 
materially  defective  affidavit  are  coram  nonjvdioe.  And  no 
appearance,  no  submission  of  the  garnishee,  can  operate  to 
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waive  the  defect  of  jurisdiction.  .  .  .  He  cannot  volun- 
tarily appear  and  substitute  his  creditor's  creditor  for  his 
own,  because  that  goes  to  jurisdiction  of  the  subject,  not  to 
jurisdiction  of  his  person." 

In  most  and  perhaps  all  of  the  cases  of  gamishmeht 
songht  to  be  introduced  in  evidence  in  defense  of  this  action, 
there  is  an  entry  by  the  justice  that  an  affidavit  was  made 
and  filed.  What  the  affidavit  contained  does  not  appear. 
The  affidavit,  being  the  prerequisite  of  jurisdiction,  must  not 
only  appear  upon  the  records,  but  be  strictly  sufficient;  and, ' 
not  appearing,  no  jurisdiction  whatever  is  shown  in  the  jus- 
tice. This  is  a  fatal  objection  to  the  proceedings,  and  the  cir- 
cuit court  properly  refused  to  admit  them  in  evidence. 

The  only  remaining  questions  rest  upon  the  receiving  of 
improper  evidence,  and  the  adjustment  of  the  costs.  The 
testimony  received  against  the  objection  of  the  appellant 
relates  to  the  transaction  of  the  shipment  of  the  wagons, 
and  the  collection  bill  therefor,  forwarded  to  the  agent  of 
the  defendant  at  Marshalltown,  Iowa.  This  evidence  was, ' 
of  course,  entirely  immaterial  so  far  as  the  subject  matter  of 
the  action  is  concerned ;  for  this  action  is  simply  for  money 
had  and  received  by  the  defendant  to  the  use  of  the  plaint- 
iff, under  the  last  amended  complaint ;  and  even  the  relations 
of  consignor,  carrier  and  consignee  have  nothing  to  do  with 
it,  except  as  facts  showing  the  defendant  in  possession  of 
money  belonging  to  the  plaintiff,  in  connection  with  other 
proof  that  the  money  belonged  to  the  plaintiff  aloney  and  not 
to  the  plaintiff  and  one  Cartwright  jointly,  as  implied  by  the 
direction  upon  the  package.  For  the  purpose  of  establish- 
ing this  last-mentioned  fact,  the  ownership  of  the  wagons 
before  they  were  shipped,  their  shipment,  and  the  terms  of 
their  dehveiy  to  Downs,  the  purchaser,  and  the  collection 
bill  sent  to  the  agent  of  the  defendant,  would  be  pertinent 
evidence;  and  for  such  purpose  at  least  it  was  admissible. 
The  question  in  respect  to  the  costs  would  seem  to  be  like* 
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the  one  raised  on  the  former  appeal,  and  then  held  to  be 
within  the  discretion  of  the  circuit  court. 

By  the  Cowrt. —  The  judgment  of  the  circuit  court  hz 
affirmed. 

Lyon,  J.,  took  no  part. 

The  appellant  moved  for  a  rehearing;  and  the  following 
opinion  was  filed  May  10, 1882: 

Obton,  J.  On  denying  the  motion  of  the  appellant  for  a 
reargument  of  this  cause,  I  deem  it  proper  to  briefly  present 
the  views  of  the  court  in  respect  to  the  question  upon  which 
such  reargument  is  asked.  The  testimony  of  Benjamin  W. 
Hall,  taken  on  a  previous  trial,  was  read  as  evidence  on  the 
last  trial;  and  a  part  of  his  testimony  was,  that  certain  gar- 
nishee summonses  were  served  upon  him,  and  that  he  sent 
notices  thereof  by  mail  to  Cartwright  and  Wells.  Thereupon, 
"  the  plaintiff  objected  to  all  evidence  relating  to  the  so- 
called  garnishee  proceedings,  and  the  pretended  service  of 
notices  therein,  on  the  ground  that  the  same  was  incompe- 
tent and  immaterial,  and  because  each  of  the  *pretended 
judgments  was  entered  without  jurisdiction,  and  after  the 
commencement  of  this  action."  This  objection  appears  to 
have  been  read  in  connection  with  this  testimony  of  the 
witness  Hall,  and  became  a  part  of  the  case  made  on  the  last 
trial.  At  that  time  there  was  a  stipulation  that  the  original 
papers  in  said  garnishee  proceedings  need  not  be  produced, 
and  such  stipulation  had  been  withdrawn  before  the  last 
trial  On  the  last  trial  there  was  no  evidence  offered  in 
respect  to  said  garnishee  proceedings,  except  the  docket  en- 
tries of  the  justices  in  the  several  cases;  and  as  to  some  of 
them  the  docket  entries  were  object.ed  to,  on  the  grounds 
"  that  they  were  incompetent  and  immaterial,  and  that  the 
plaintiff  had  no  notice  of  such  proceedings;"  and  as  to  others 
they  were  objected  to  on  the  same  grounds,  "  and  on  the 
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further  grounds  that  the  justice  had  no  jurisdiction  of  the 
action,  nor  of  the  defendant  therein,  and  had  no  power  to 
Tender  judgment  against  the  defendant." 

AH  of  these  docket  entries  were  ruled  out,  presumably  on 
these  grounds.  No  other  evidence,  of  record  or  otherwise, 
was  offered  of  the  garnishee  proceedings,  and  this  was  the 
only  point  in  respect  to  such  proceedings  before  this  court  on 
the  appeal.  The  ruling  of  the  circuit  court  was  sustained  on  ' 
the  ground  that  the  jurisdiction  of  the  justices  in  the  pro* 
ceedings  did  not  appear.  It  is  now  complained  and  contended 
that  the  question  of  jurisdiction  was  not  raised,  and  was 
therefore  waived.  That  objection  is  sufficiently  answered  by 
the  foregoing  references.  But,  aside  from  this  specific  objec- 
tion, the  docket  entries  were  clearly  incompetent  without  first 
showing  jurisdiction,  and  such  jurisdiction  was  not  shown  by  | 
such  entries.  In  the  brief  of  the  learned  counsel  of  the  re- ; 
spondent  the  point  was  distinctly  made  that  the  proceedings, 
so  far  as  sought  to  be  shown,  were  void  for  want  of  jurisdic- 
tion. This  point  was  answered  in  the  brief  of  the  learned 
counsel  of  the  appellant  as  follows:  '^The  defendant  was 
adjudged  by  the  justice's  court  to  pay  the  money  to  the  credit- 
ors suing  out  the  garnishees.  The  papers  are  all  lost.  There 
is  nothing  left  but  docket  entries;  nor  does  it  matter,  as  we 
see,  whether  the  justice's  court  was  right  or  wrong  in  its 
decision.    The  money  was  subject  to  garnishment." 

No  objection  was  made,  it  is  complained,  that  the  court 
had  no  jurisdiction.  We  have  seen  that  such  objection  was 
distinctly  made,  and  more  than  once.  No  objection  was 
made  to  the  introduction  of  the  papers  in  the  garnishee  pro- 
ceedings, including  the  affidavit,  by  which  only  jurisdiction 
could  be  shown,  because  they  were  not  offered,  and  there 
was  no  offer  to  prove  their  contents  if  lost.  It  would  seem 
that  the  contention  of  the  learned  counsel  of  the  appellant 
arises  from  a  misapprehension  of  the  record,  and  from  not 
remembering  that  the  stipulation,  which  probably  dispensed 
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with  the  proof  of  the  garnishee  proceedings  beyond  the 
docket  entries,  had  been  withdrawn  previous  to  the  last  trial. 

Having  thus  disposed  of  the  question  upon  which  the 
motion  for  a  refirgument  mainly  depended,  we  may  say,  in 
respect  to  the  suggestion  that  this  court  misapplied  the  law 
in  regard  to  the  liability  of  bailees  in  the  decision  of  the 
case,  -and  that  the  case  was  disposed  of  upon  a  question  not 
argued  by  counsel,  that  our  view  of  the  case  expressed  in 
the  opinion,  that  the  real  owner  could  reclaim  his  property 
even  as  against  the  carrier  or  bailee  at  any  time  before  de- 
livery to  the  consignee,  would  apply  equally  to  a  case  where 
the  real  owner  had  asserted  his  claim  before  the  carrier  or 
bailee  had  delivered  up  the  property,  or  answered  as  to  his 
liability  on  garnishment.  It  appears  that  the  plaintiff  had 
asserted  his  individual  and  exclusive  claim  to  the  packages 
before  the  defendant  had  answered  as  garnishee.  The  joint 
notice  to  the  plaintiff  and  another^  placed  in  the  mail,  was 
certainly  not  a  suflBcient  notice  to  the  plaintiff  personally 
that  he  should  appear  at  the  time  of  the  answer,  and  inter- 
plead or  assert  his  claim  to  the  property  before  the  justices, 
to  discharge  the  defendant  from  liabiUty.  This,  of  course,  is 
clearly  obitevy  because  no  garnishee  proceedings  were  shown 
on  the  trial ;  and  it  is  here  suggested  only  to  make  it  at  Idast 
probable  that  the  garnishee  proceedings,  if  proved,  would 
have  been  no  defense  to  the  action. 

By  the  Court — The  motion  for  reargument  is  denied,  with 
$25  costs. 
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McKiNNSY  and  another  vs.  Jones  and  another. 
February  13-^  May  10, 188$. 

PBAcncE:  Pabtibs  Plaintifp:  Trial:  Continuancb.    CI)  When  gen* 

eral  gtiardian  may  sue  in  his  own  name,    (2)  Complaint  construed; 

by  whom  suit  brought  f   fS)  When  married  woman  may  sue  alone, 

(SJDiseretum  of  court  as  to  admitting  additional  evidence;  and  as 

to  continuance. 
Sale  of  Minor's  Estate.    f5J  On  whose  petition  sale  ordered.    (B) 

What  irregularities  do  not  avoid  it. 
Vendor  and  Purchaser.    f7j  Waiver  of  vendor^s  breach  of  covenant 

(B)  Contract  of  sale  foreclosed  if  vendor  can  make  title  at  time  of 

decree. 

h  While  in  general  an  action  concerning  the  estate  of  a  minor  mubt 
be  brought  by  or  against  the  minor  (who,  under  the  statute,  must 
be  represented  by  his  guardian  ad  litemj^  yet  where  the  action  is 
upon  an  express  contract  made  by  the  guardian  for  the  benefit  of 
tiie  ward,  it  may  be  by  or  against  the  guardian  personally. 

2.  In  the  entitling  of  the  summons  and  complaint,  one  of  the  parties 
plaintiff  is  named  "  E.  G.,  heir-at-law  of  R.  G.,  deceased,  by  her 
^guardian  W.  B.;"  but  in  the  body  of  the  complaint  W.  B.  is 
-spoken  of  as  plaintiff.  Held,  that  the  action  must  be  treated  as 
brought  by  W.  B.  as  a  plaintiff. 

^  In  an  action  by  a  married  woman,  founded  upon  her  contract  to  sell 
and  convey  land,  the  fact  that  her  husband  signed  a  writing  at  the 
foot  of  the  contract  declaring  that  he  thereby  joined  therein  with 
his  wife,  and  bound  himself  to  perform  aU  acts  necessary  to  con* 
vey  aU  his  interest  as  husband  in  said  estate,  does  not  show  him  to 
be  a  necessary  party  plaintiff,  there  being  nothing  in  the  pleadings 
or  proof  to  show  that  the  husband  had  any  interest  in  the  land. 

4.  Where  the  court  improperly  overruled  a  general  demurrer  to  the 
complaint,  but  the  fact  whose  omission  rendered  the  complaint  de- 
fective was  supplied  by  defendant's  evidence  at  the  trial,  the  error 
was  cured,  and  the  complaint  might  have  been  amended  before  or 
after  judgment,  or  the  omission  may  be  disregarded. 

t.  Under  sec.  4,  ch.  96,  R.  8.  1858,  the  court  might  proceed  to  license 
the  sale  of  a  minor's  interest  in  land  ui)on  petition  of  the  minor's 
mother  (the  surviving  parent),  she  being  included  within  the  term 
"next  friend  "  as  used  in  that  section. 

41  Although  the  bond  of  the  guardian  appointed  to  make  sale  of  a 
minor's  interest  in  land  (recited  in  the  opinion)  was  not  a  compli* 
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anoe  with  the  statute  (sec.  6,  ch.  96,  R.  S.  1858),  yet  the  sale,  made 
in  good  faith,  was  not  void  for  that  reason,  under  the  statute. 

7«  The  vendor  in  aland  contract  failed  to  deliver  to  the  vendees  a  cer* 
tain  instrument  at  the  time  fixed  by  her  covenant;  but  the  vendees 
accepted  a  subsequent  delivery,  made  payments  thereafter,  and 
continued  in  possession  of  the  land.  Held,  that  they  have  waived 
the  vendor's  breach  of  covenant. 

8.  After  the  referee  for  trial  has  made  his  report,  it  is  within  the  dis- 
cretion of  the  court  to  admit  additional  testimony;  and  where  such 
testimony  was  offered  by  one  party,  and  the  other  objected  to  its 
admission,  and  asked  for  a  continuance  to  enable  him  to  produce 
testimony  to  meet  it,  but  did  not  make  an  affidavit  of  surprise  or 
show  that  he  could  probably  controvert  the  additional  evidence: 
Held,  that  there  was  no  error  in  admitting  the  testimony  and 
refusing  a  continuance.  , 

H  As  specific  performance  of  a  contract  for  the  sale  of  land,  in  which 
time  is  not  of  the  essence,  will  be  decreed  if  the  vendor  is  able  to 
make  a  good  title  at  any  time  before  the  decree  is  pronounced^  so, 
where  the  vendor,  before  becoming  able  to  make  a  good  title, 
brings  suit  to  foreclose  the  contract,  equity  may  grant  that  relief 
if  he  can  make  such  title  at  the  time  of  the  hearing  —  the  costs 
being  in  the  discretion  of  the  court 

APPEAL  from  the  Circuit  Court  for  Gh^ant  County. 

Action  to  foreclose  a  land  contract.  The  plaintiff,  Antoi- 
nette MoElnney^  and  the  defendants  executed  an  agreement 
under  seal,  dated  October  7, 1868,  in  and  by  which  Mrs.  Mo- 
Svrmey  agreed  to  sell  and  the  defendants  to  purchase  certain 
lands  therein  described,  for  $2,100,  of  which  sum  $300  was 
made  payable  at  the  delivery  of  the  agreement,  and  the  bal- 
ance in  installments,  the  last  of  which  was  to  become  due  in 
1874.  The  defendants  covenanted  to  pay  the  taxes,  and  the 
agreement  gave  them  the  right  to  the  possession  of  the  land 
until  default  on  their  part.  Upon  full  payment  being  made, 
Mt8.  McEirmey  covenanted  to  cause  the  land  to  be  conveyed 
to  the  defendants  free  of  incumbrance  by  a  good  and  suffi« 
dent  deed  of  warranty  in  fee  simple. 

The  instrument  also  contains  the  following  covenant  of 
Mrs.  McKmney:  "  The  said  party  of  the  first  part  also  agreea 
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and  binds  herself  to  have  executed  and  delivered  to  the  parties 
of  the  second  x>a»rt,  on  or  before  the  1st  day  of  April,  1869, 
a  contract  of  Esther  E.  Graham,  infant  child  of  Bobert 
Graham,  deceased,  by  her  gnardian  duly  authorized,  binding 
herself  to  convey  all  her  right,  title  and  interest  in  said  prem- 
ises by  deed  in  fee  simple  in  the  law  at  the  same  time  the 
deed  is  made  by  the  party  of  the  first  part  as  agreed." 

In  1871  Mtb.  McKmney  petitioned  the  circuit  court  to 
license  the  plaintiff  Brvndley  to  sell  the  interest  of  Esther  E. 
Graham  in  the  land  described  in  the  above  agreement  with 
the  defendants.  Esther  E.  was  a  minor.  She  was  the  child 
of  Mtb.  Mc£3/rmey  and  her  former  husband,  Eobert  Graham, 
theretofore  deceased,  and  Brindley  was  her  general  guardian. 
Her  interest  in  the  land  in  question  was  represented  in  the 
petition  to  be  the  undivided  half  thereof.  The  court  there- 
upon appointed  Brvndley  the  special  guardian  of  Esther  E., 
and,  upon  his  giving  a  bond,  with  sureties,  in  attempted  com- 
pliance with  the  statute,  granted  the  license  prayed.  The 
license  is  dated  March  7, 1871.  Brindley  thereupon  executed 
and  delivered  to  the  defendants,  under  his  hand  and  seal,  a 
contract  dated  March  10,1871,  as  follows:  "I,  WilZiam 
Brindley,  general  and  special  guardian  of  Esther  E.  Graham, 
Infant  child  of  Eobert  Graham,  deceased,  in  consideration  of 
the  covenants  and  agreements  made  and  entered  into  between 
suae  If.  Jones  and  Elmer  A,  Jones  and  Antoinette  McElrmey 
and  A.  M.  McKinney,  her  husband,  and  on  payment  being 
made  to  me  of  the  proportion  of  money  belonging  to  my  said 
ward  on  the  sale  of  said  land,  which  said  contract  bears  date 
October  7,  1868, 1  will,  on  the  fulfilment  of  said  contract  by 
said  8.  y.  Jones  and  E.  A.  Jones,  make  and  execute  and  de- 
liver to  said  8.  If^  and  E.  A.  Jones  a  guardian's  deed  of  the 
Imd  mentioned  in  said  contract,  of  all  the  right,  title  and  in- 
terest of  my  said  ward,  provided  always  the  proportion  of 
money  belonging  to  my  said  ward  is  paid  to  me  for  the  use 
and  benefit  of  said  ward.'* 
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BrincUey  made  due  report  on  oath  of  this  contract  to  the 
circuit  court,  February  25,  1874,  and  the  court  ratified  and 
confirmed  the  same  by  an  order  dated  March  12,  1874,  and 
directed  Brindley  to  convey  the  land  to  the  defendants  upon 
their  complying  with  the  terms  of  their  agreement.  Pay- 
ments are  indorsed  upon  the  contract  as  follows:  October 
17,  1868,  $300;  December  27,  1868,  $300;  AprU  9,  1869, 
$200;  May  30,  1871,  ^100. 

This  action  was  brought  to  foreclose  the  defendants'  inter- 
est in  the  lands  under  the  above  agreements.  The  complaint 
sets  out  both  agreements,  and  alleges  that  no  payments  have 
been  made  thereon  except  $300,  October  7,  1868,  and  the 
payments  of  $300,  $200,  and  $100  indorsed  as  aforesaid 
under  the  dates,  respectively,  of  December  27,  1868,  April  9, 
1869,  and  May  30,  1871.  The  license  to  BrmcUey  to  sell  the 
interest  of  Esther  £.  in  the  land,  and  the  readiness  of  the 
plaintiflFs  to  execute  the  conveyances  called  for  by  the  agree- 
ments, if  the  defendants  will  pay  the  unpaid  balance  of  the 
agreed  price,  are  alleged. 

The  defendants  demurred  to  the  complaint  on  the  follow- 
ing grounds:  "(1)  Because  the  plaintiff  Esther  E.  Graham 
has  not  legal  capacity  to  sue  by  her  general  guardian,  WiU- 
iam  Brindley,  (2)  Because  there  is  a  defect  of  parties 
plaintiff  in  that  the  infant,  Esther  E.  Graham,  should  have 
been  properly  made  a  party  plaintiff,  as  should  also  Alfred 
M.  McKinney.  (3)  Because  several  causes  of  action  have 
been  improperly  united,  the  complaint  showing,  if  any,  sep- 
arate causes  of  action  in  favor  of  the  plaintiffs  Antoinetis 
and  Esther  E.  (4)  Because  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action."  The  demur- 
rer was  overruled.  Thereupon  the  defendant  answered  the 
complaint  as  follows :  "  That,  except  as  hereinafter  admit- 
ted, no  allegation  thereof  is  true.  They  admit  the  making 
of  the  contract  mentioned  in  the  complaint,  alleged  to  have 
been  signed  by  them,  and  that  they  made  the  payments 
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thereon  mentioiied  in  the  complaint.  And  for  a  further  de- 
fense they  allege  that  they  also  paid  on  said  contract  $300 
on  October  17,  1868.  And  for  a  further  defense  they  allege 
that  the  contract  in  the  said  contract  agreed  to  be  executed 
and  delivered  from  Esther  E.  Graham,  by  her  guardian  duly 
authorized,  to  the  defendants  on  or  before  April  1,  1869,  as 
mentioned  in  the  complaint,  has  never  been  executed  or  de- 
livered to  them ;  that  on  the  execution  and  delivery  of  such 
contract  so  agreed  to  be  executed  and  delivered,  they  are 
ready  and  willing  to  pay  the  full  amount  due  upon  the  said 
contract  signed  by  them  according  to  the  terms  thereof." 

The  cause  was  tried  by  the  court,  and  the  findings  of  fact 
ittid  conclusion  of  law  are  as  follows :  "  The  court  doth  find 
that  there  is  due  to  the  plaintiff  the  sum  of  $1,200  principal, 
and  that  'there  has  not  been  paid  on  said  contract  by  said 
defendants  the  $300  claimed  to  be  paid  on  the  17th  day  of 
October,  1868;  and  that  said  defendants  have  paid  only 
the  sum  of  $900 ;  and  that  the  plaintiffs  are  entitled  to  the 
rehef  demanded  in  the  complaint." 

Some  other  facts  essential  to  an  understanding  of  the 
questions  determined  by  the  court,  are  stated  in  the  opinion. 
The  defendants  appealed  from  a  judgment  against  them  en- 
tered in  accordance  with  the  above  conclusion  of  law.     • 

The  cause  was  submitted  on  the  brief  of  BusImeU^  Clark 
<6  WaiMns^  for  the  appellants,  and  that  of  Z.  J.  WodUey^ 
their  attorney,  with  Alexander  Provisy  of  counsel,  for  the 
respondents. 

The  following  opinion  was  filed  March  14,  1882: 

Ltok,  J.  L  The  questions  as  to  who  are  the  proper  par- 
ties plaintiff  in  the  action,  and  as  to  the  sufficiency  of  the 
complaint,  are  raised  by  the  demurrer,  and  the  appeal  pre- 
sents them  for  determination.  Armstrong  v.  Gibson,  31  Wis., 
61;  Tronson,  v.  Union  Lumbering  Co.^  38  Wis.,  202;  R.  S., 
799,  sec.  3070. 
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1.  It  is  a  general  rule  of  law  that  an  action  concern- 
ing the  estate  of  a  minor  must  be  by  or  against  the  minor, 
who,  under  our  statute  (R  S.,  716,  sec.  2613),  must  be  repre- 
sented by  a  guardian  ad  litem.  But  to  this  rule  there  are 
many  exceptions.  3  Wait's  Actions  &  Defenses,  573. 
We  understand  one  of  these  exceptions  is  where  the  action 
is  upon  an  express  contract  made  by  the  guardian  fbr  the 
benefit  of  the  ward.  Such  an  action:  may,  it  seems,  be 
brought  by  or  against  the  guardian  personally.  Thomas  v^ 
Bemtettj  56  Barb.,  197;  Stevenson  v,  Bruce^  10  Ind.,  397. 

Some  of  the  cases  go  upon  the  principle  that  the  guardian 
in  such  a  case  is  the  trustee  of  an  express  trust,  and  may  sue 
without  joining  his  ward  with  him.  Whether  this  is  the 
true  reason  of  the  rule  it  is  not  necessary  here  to  determine^ 
Bfi  the  rule  may  be  upheld  on  other  grounds. 

In  the  entitling  of  the  summons  and  complaint  in  this  ac- 
tion the  plaintiffs  are  named  and  described  thus :  "  Antoinette 
McEinney^  late  widow  of  Eobert,  and  heir-at-law  of  Eldora 
Graham,  deceased ;  and  Esther  E.  Graham,  heir-at-law  of 
Robert  Graham,  deceased,  by  her  guardian,  WiUiam  Brind- 
leyP  In  form,  the  minor,  Esther  E.,  is  here  named  as  a 
plaintiff,  and  her  guardian  is  not;  but  in  the  body  of  the 
complaint  Mr.  Brindley  is  referred  to  as  a  plaintiff.  For 
example,  it  is  alleged  therein  that  "the  plaintiff  WiUiam 
Brindley  was  duly  licensed  "  to  sell  the  land,  etc.  A  careful 
examination  has  satisfied  us  that  it  is  the  complaint  of  Mrs. 
McKtrmey  and  Mr.  Brindley^  and  not  of  the  former  and 
Esther  E.,  notwithstanding  the  form  in  which  it  is  entitled. 
Looking  at  substance  rather  than  form,  we  must  hold  that 
the  guardian,  and  not  the  minor,  is  one  of  the  plaintiffs; 
and,  in  that  respect,  there  is  no  defect  of  parties  plaintiff. 

It  is  further  claimed  that  the  husband  of  Mrs.  McKinney 
should  have  been  a  party  to  the  action,  because  he  signed  a 
writing  at  the  foot  of  the  contract  between  his  wife  and  the 
defendants,  as  follows:  "  I  hereby  join  in  the  above  contract 
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mth  Arvtoinette  2fcJSA/rmeyj  my  wife,  and  bind  myself  to  do 
and  perform  all  the  acts  necessary  to  convey  all  my  interest 
as  hnsband  in  said  estata"  Presumably  the  interest  of  Mr8. 
McMnney  in  the  land  described  in  the  contract  was  her  sep- 
arate estate.  There  is  nothing  in  the  pleadings  or  proofs 
tending  to  show  that  her  hosband  had  any  interest  whatever 
in  it.  Manifestly,  under  these  circumstances,  he  is  not  a 
nec^sary  party  to  the  action. 

2.  The  complaint  fails  to  allege  that  the  agreement  of 
the  special  guardian  for  the  sale  and  conveyance  of  his 
vard's  interest  in  the  land  to  the  defendants  was  confirmed 
by  the  court.  Until  such  confirmation  the  special  guardian 
could  not  convey  (R  S.  1858,  ch.  96,  sec.  10),  and  of  course 
the  action  could  not  be  maintained.  For  this  defect  in  the 
complaint  the  demurrer  thereto  should  have  been  sustained, 
on  the  ground  that  the  complaint  fails  to  state  a  cause  of 
action* 

But  the  defendants  introduced  in  evidence  the  whole  record 
of  the  proceedings  in  the  circuit  court  upon  the  application 
for  license  to  sell  the  land,  and  those  proceedings  show  that  * 
the  guardian's  agreement  with  the  defendants  was  duly  re- 
ported to  and  confirmed  by  the  court.  This  proof  supplied 
the  omission  in  the  complaint.  Under  a  familiar  rule  often 
acted  upon  by  this  court,  the  complaint  may  be  amended,  as 
well  after  as  before  judgment,  to  correspond  with  the  proofs, 
or  the  omission  may  be  disregarded.  Flanders  v.  CoUrellj 
36  Wis.,  564;  MaUhevos  v.  Ba/rdboo,  39  Wis.,  674;  Cody  v. 
Bemis,  40  Wis.,  666;  We^Um  v.  McMUl/m,  42  Wis.,  567; 
Russell  V.  Loorrda^  43  Wis.,  545;  Aschermamh  v.  Brewing  Go.y 
i5  Wis.,  262. 

It  follows  that  although  the  demurrer  was  erroneously 
Oferruled  as  to  one  ground  thereof,  the  judgment  should  not 
be  reversed  for  that  reason,  because  the  proofs  introduced  by 
the  defendants  suppUed  the  defect  in  the  complaint,  and 
thereupon  the  error  ceased  to  prejudice  or  injure  them. 
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n.  Two  irregularities  in  the  proceeding  to  obtain  license 
for  the  guardian  to  sell  the  interest  of  the  minor  in  the  land 
in  question  are  alleged,  and  the  learned  counsel  for  the  de- 
fendants claim  that  they  vitiate  the  whole  proceeding. 

1.  The  petitioner  for  such  license  is  the  mother  of  the 
minor.  It  is  urged  that  the  statute  does  not  authorize  the 
court  to  proceed  on  her  petition.  The  statute  which  in^ed 
the  proceeding  (R.  S.  1858,  ch.  96,  sec.  4),  is  as  follows: 
"  Any  infant  seized  of  any  real  estate,  or  entitled  for  any 
term  for  years  in  any  lands,  may,  by  his  next  friend,  or  by 
his  guardian,  apply  to  the  circuit  court  for  the  sale  or  dis- 
position of  his  property  in  the  manner  hereinafter  directed." 
The  corresponding  section  in  the  present  revision  (section 
3504),  provides  that  application  for  the  license  may  be  made 
by  the  general  guardian  of  the  infant,  or  any  relative  or 
other  person,  in  behalf  of  the  infant.  In  their  note  to  this 
section  the  revisers  say  that  "  its  directions  are  in  accordance 
with  the  practice  which  has  heretofore  obtained  in  such 
cases."  We  think  the  terra  "next  friend,"  as  used  in  section 
%y  is  broad  enough  to  include  the  mother  of  the  miilor.  It 
is,  or  rather  was,  by  the  common  law  the  legal  designation 
of  the  person  by  whom  an  infant  brought  and  prosecuted  an 
action  either  at  law  or  in  equity.  When  these  proceedings 
were  had  such  person  was,  and  now  is,  designated  a  guardian 
ad  Utem.  R  S.  1858,  ch.  122,  sees.  16,  17;  R  S.,  sees.  2613, 
2614.  There  was  no  statutory  provision  for  the  appoint- 
ment of  a  next  friend  in  a  proceeding  in  the  circuit  court  to 
obtain  license  to  sell  the  land  of  an  infant,  and  there  is  none 
now. 

The  statute  evidently  used  the  term,  not  as  requiring  the 
petitioner  for  such  license  to  be  one  who  had  been  specially 
appointed  by  some  court  to  represent  the  infant,  but  rather 
to  include  any  person,  particularly  a  near  relative  of  the  in- 
fant, who  should  see  fit  to  make  the  application.  This  was 
the  view  of  the  revisers,  and  was  undoubtedly  the  view  ac- 
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cepted  and  acted  upon  by  the  bar  and  courts  of  the  state 
befoi^  the  late  revision. 

"We  conclude  that  the  petition  was  sufficient  to  set  the  pro- 
ceeding in  motion. 

2.  Section  6,  ch.  96,  E.  S.  1858,  required  the  special 
guardian  to  give  a  bond  to  the  infant  "  conditioned  for  the 
faithful  performance  of  the  trust  reposed,  for  paying  over, 
investing  and  accounting  for  all  moneys  which  shall  be  re- 
ceived by  such  guardians,  according  to  the  order  of  any  court 
having  authority  to  give  directions  in  the  premises,  and  for 
the  observance  of  the  orders  and  directions  of  the  court  in 
relation  to  the  said  trust."  The  special  guardian  gave  a  bond 
conditioned  as  follows:  "Now,  if  the  said  William  Brind- 
ley  shall  sell  the  said  estate  of  said  minor,  and  a  true  report 
make  ot  the  said  sale,  and  the  amount  received  therefor,  and 
shall  faithfully  keep  the  proceeds  of  such  sale,  and  loan  the 
same  at  interest,  or  invest  the  same  as  shall  be  deemed  best 
for  the  interest  of  said  minor,  and  not  squander  any  of  the 
proceeds  of  such  sale,  then  this  obligation  to  be  void,  other- 
wise to  be  and  remain  in  full  force,  virtue  and  effect." 

If  it  was  the  intention  of  the  person  who  drew  that  bond  to 
ignore  the  statute  and  banish  from  the  instrument  everything 
the  statute  required  should  be  inserted  in  it,  his  success  in  the 
accomplishment  of  his  purpose  challenges  admiration.  If  the 
jurisdiction  of  the  court  to  grant  the  license  to  sell  depended 
upon  the  giving  of  the  bond  required  by  the  statute,  the 
license  could  not  be  upheld.  But  we  do  not  think  the  juris- 
diction of  the  court  so  depends.  The  statute  does  not  in 
terms,  or  by  necessary  implication,  enact  that  the  failure  to 
give  a  bond  in  the  form  prescribed  shall  invalidate  the  license, 
or  that  the  giving  of  it  is  a  condition  precedent  to  granting 
the  license.  The  fair  implication  of  the  statute  is  the  reverse 
of  that,  for  it  provided  that  "  aU  sales,  leases  and  dispositions 
and  conveyances  made  in  good  faith  by  the  guardian,  in  pur- 
suance of  such  orders,  when  so  confirmed,  shall  be  valid  and 
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effectual,  as  if  made  by  such  infant  when  of  full  age."  B.  S. 
1858,  ch.  96,  sec.  12.  We  suppose  the  bond  given  is  valid  as 
a  voluntary  bond,  and  may  be  enforced  by  action  in  the  event 
of  a  breach  of  any  of  its  conditions.  This  proposition,  how- 
•ever,  is  not  in  the  case. 

Our  conclusion  is,  that  the  license  to  Brindleyj  the  special 
guardian,  to  sell  the  land  of  his  ward  is  valid. 

III.  The  contract  between  the  plaintiff  Mrs.  McEAnney  and 
the  defendants,  for  the  sale  and  purchase  of  the  land,  called 
for  the  delivery  to  them  on  or  before  April  1, 1869,  of  the 
oontract  of  the  infant  by  her  guardian  duly  authorized  to 
join  in  the  conveyance.  The  contract  was  not  so  delivered 
until  about  March  10,  1871.  This  breach  of  the  covenant 
does  not  help  the  case  of  the  defendants,  for  they  accepted 
the  contract  without  objection,  have  since  made  t^iro  pay- 
ments of  purchase  money,  and  presumably  still  retain  pos- 
session of  the  land.  They  have  thus  clearly  waived  any 
right  to  declare  the  contract  forfeited  for  such  breach. 

IV.  The  testimony  was  taken  before  a  referee,  who  reported 
it  to  the  court.  On  the  hearing  in  court  the  judge  permit- 
ted two  witnesses,  called  by  the  plaintiffs,  to  give  testimony 
in  the  case.  Their  testimony  is  material.  The  defendants' 
•counsel  objected  to  the  examination  of  these  witnesses,  and 
applied  for  a  continuance  to  enable  them  to  produce  testi- 
mony to  meet  the  testimony  so  received.  But  no  aflBdavit 
of  surprise  was  submitted,  and  no  showing  was  made  that 
the  defendants  could  probably  controvert  or  weaken  the  force 
of  such  additional  testimony.  The  motion  was  for  a  contin- 
uance "  to  enable  the  defendants  to  be  present  and  produce 
testimony  to  meet  and  explain  the  oral  testimony  now  intro- 
<luced  by  the  plaintiffs."  Clearly  it  was  in  the  discretion  of 
the  court  to  admit  the  additional  testimony,  and  the  defend- 
ants showed  no  sufficient  cause  for  a  continuance. 

<V.  The  foregoing  remarks  dispose  of  all  the  questions  in 
the  case  which  it  is  deemed  necessary  to  notice,  save  one, 
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which  will  now  be  considered.  The  question  chiefly  litigated 
on  the  trial  related  to  a  pa3mient  of  $300  on  the  contract, 
alleged  by  the  defendants  and  denied  by  the  plaintiffs.  It 
was  admitted  that  $300  was  paid  at  the  execution  of  the  con- 
tract The  contention  of  the  plaintiffs  was  that  the  same 
was  paid  at  the  date  of  the  contract  —  October  7,  1868, — 
and  indorsed  thereon  as  paid  on  that  day;  that  the  date 
of  the  indorsement  has  been  since  changed  by  some  person, 
without  their  consent  or  knowledge,  to  October  17th;  and 
that  no  payment  was  mdde  at  the  latter  date.  The  conten- 
tion of  the  defendants  is  that  the  first  $300  paid  was  not  in- 
dorsed upon  the  contract,  and  that  at  the  date  last  aforesaid 
they  paid  thereon  an  additional  $300.  It  will  serve  no  use- 
ful purpose  to  state  the  testimony  on  this  question.  It  is  in 
direct  conflict,  and  so  nearly  balanced  that  we  are  unable  to 
say  that  there  is  a  clear  preponderance  against  the  finding  of 
the  court.  Had  the  court  found  the  other  way  we  should 
probably  be  compelled  to  say  the  same  thing.  The  finding 
on  this  litigated  question  was  for  the  plaintiffs,  and,  under 
well  settled  rules,  we  cannot  disturb  it. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

The  appellants  moved  for  a  rehearing;  and  the  following 
opmion  was  filed  May  10, 1882: 

Lyon,  J.     The  argument  of  the  learned  counsel  for  the  de- 
fendants on  the  motion  for  a  rehearing  of  this  cause  caUs  our 
attention  to  the  fact  that  the  order  confirming  the  agreement 
by  the  plaintiff  Brindley^  the  special  guardian,  for  a  sale  of 
the  land  of  his  ward  to  the  defendants,  was  made  over  a  year 
after  the  action  was  commenced.     This  fact  was  overlooked 
when  the  cause  was  decided  by  this  court,  and  is  not  men- 
tioned in  the  opinion  or  in  the  arguments  of  counsel.    We 
think,  however,  that  the  omission  is  immaterial,  and  that  the 
,VoL.  LV  — 4 
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judgment  is  right,  notwithstanding  the  action  was  brought 
before  the  plaintiffs  could  make  a  good  title  to  the  premises. 
It  seems  to  be  settled  that  a  court  of  equity  will  decree 
specific  performance  of  a  contract  for  the  sale  of  land  in 
which  time  is  not  of  the  essence  of  the  contract,  if  the  vendor 
is  able  to  make  a  good  title  at  any  time  before  the  decree  is 
pronounced.  Hepbv/m  v.  Dwrdop^  1  Wheat.,  179,  and  cases 
cited  in  note;  Story's  Eq.  Jur.,  §  777,  and  cases  cited.  No 
good  reason  is  perceived  why  the  same  rule  should  not  apply 
to  an  action  to  foreclose  the  interest  of  the  vendee  in  such  an 
agreement  who  has  failed  to  pay  the  consideration  for  the 
land  as  agreed.  We  are  of  the  opinion  that  it  is  within  the 
power  of  a  court  of  equity  to  grant  relief  in  either  case  if 
the  vendor  can  make  a  good  title  at  the  hearing,  although  he 
may  not  have  Been  able  to  do  so  when  the  action  was  com- 
menced. This  inability  may  affect  the  question  of  costs,  but 
that  rests  in  the  discretion  of  the  court. 

The  circuit  court  having  granted  relief,  and  having  exer- 
cised its  discretion  as  to  the  costs,  there  is  no  ground  for 
disturbing  its  judgment. 

By  the  Court. —  The  motion  for  a  rehearing  is  denied. 


LooKWOOD,  Administrator,  vs.  The  Chicago  &  Northwestern 
Railway  Company. 

3farc^  17^  May  10, 1882. 

Bailroads:  Negligence.    (1)  Duty  of  stoppage  near  crossing,    (2) 

Rate  of  speed  on  curve:  Court  and  jury,    (S)  Unlawful  speed  in 

city:  when  negligence.  (4J  Presumption  of  negligence  from  derail- 

ment  of  train:  how  rebutted.    (6J  Proof  of  contributory  negli- 

'    gence  of  employee:  Nonsuit. 

L  Under  sec.  1808,  R.  S.,  it  is  the  duty  of  a  railway  train  approaching 
a  railway  crossing  to  come  to  a  stop,  not  immediately  at  the  400- 
foot  post,  but  somewhere  between  that  post  and  the  crossing. 
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2.  There  was  no  error  in  refusing  to  submit  to  the  jury  the  question 
whether  the  defendant  railway  company  was  negligent  in  running 
its  train  at  the  rate  of  eight  or  ten  miles  an  hour  on  a  certain 
curve,  where  all  the  evidence  in  the  case,  as  well  as  common 
experience,  shows  that  trains  are  daily  run  with  safety  at  a  much 
greater  sx>eed  over  similar  curves,  and  where  it  appears  conclu« 
sively  that  the  track  was  in  good  condition. 

8.  The  fact  that  a  train  was  run  at  an  unlawful  rate  of  speed  within  a 
city,  is  no  ground  for  imputing  negligence  to  the  railway  company 
as  between  it  and  its  employee,  where  there  is  no  evidence  that 
the  injury  to  the  latter  was  caused  by  collision  with  any  object. 

4.  If  the  mere  fact  that  the  car  upon  which  the  injured  employee  was 
engaged  at  the  time  of  the  injury  was  then  off  the  track  creates 
a  presumption  of  negligence  on  the  part  of  the  company  or  some 
of  its  employees,  it  seems  that  such  presumption  is  rebutted  where 
it  has  been  shown  positively  that  the  track  Was  in  good  order,  the 
engine,  cars,  etc.,  in  good  repair,  and  the  train  proi)erly  manned, 
and  not  run  at  a  dangerous  speed;  and  it  is  then  incumbent  on  the 
plaintiff  to  make  further  proof  of  negligence  on  the  part  of  the 
company. 

6.  Where  a  brakeman  was  injured  by  being  thrown  from  a  moving 
train  while  uncoupling  the  engine  and  tender,  and  it  appears  that 
he  was  not  required  to  attempt  such  uncoupling  while  the  train 
was  in  motion,  but  that  the  rules  of  the  company  forbade  such 
attempt,  this  is  such  evidence  of  contributory  negligence  on  his 
part  as  justified  a  compulsory  nonsuit  in  an  action  for  the  injury. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 
The  case  is  thus  stated  by  Mr.  Justice  Taylor: 
"This  action  was  brought  for  the  purpose  of  recovering 
damages  of  the  defendant  company  for  causing  the  death  of 
C.  W.  Lockwood  by  the  negligence  of  said  company,  its 
agents,  servants  and  employees.  The  accident  which  caused 
the  death  of  the  plaintiff's  intestate  occurred  before  the 
repeal  of  section  1816,  R.  S.  1878,  which  made  a  railroad 
corporation  liable  for  all  damages  sustained  by  any  agent  or 
servant  thereof  by  reason  of  the  negligence  of  any  other 
agent  or  servant,  without  contributory  negligence  on  his 
part.  The  deceased,  at  the  time  he  received  the  injury 
which  caused  his  death,  was  a  brakeman  on  a  freight  train 
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of  said  company,  and  had  been  such  for  some  time  previ- 
ously. The  accident  which  caused  his  death  happened  in 
the  city  of  Madison,  near  the  place  where  the  defendant's 
track  crosses  the  track  of  the  Chicago,  Milwaukee  &  St. 
Paul  Eailway  Company,  in  the  east  part  of  said  city,  at 
about  10  o'clock  of  the  forenoon,  on  the  28th  day  of  Novem- 
ber, 1878.  It  appears,  from  the  undisputed  evidence  in  the 
case,  that  the  train  upon  which  the  deceased  was  employed 
at  the  time  was  not  a  regular  freight  train,  but  was  sent  out 
from  Harvard  Junction  to  go  to  Baraboo,  in  this  state;  that, 
as  it  came  near  the  crossing  above  mentioned,  the  deceased, 
whose  place  was  on  the  forward  part  of  the  train,  went 
down  the  ladder  at  the  front  end  of  the  first  (jar,  behind  the 
engine  and  tender,  while  the  train  was  in  motion,  and 
uncoupled  the  tender  and  engine  from  the  train,  and  before 
he  got  back  upon  the  top  of  the  car,  and  before  the  train 
stopped,  he  fell  to  the  ground  on  the  east  or  right  side  of 
the  train ;  that  he  was  not  run  over  by  the  wheels  of  the 
cars,  but  was  in  some  way  crushed  and  thrown  three  or  four 
feet  east  of  the  track,  and  when  taken  up  it  was  found  that 
his  back  was  broken  near  the  lower  extremity  thereof;  that 
no  other  bones  were  broken  and  no  flesh  wounds  of  a  very 
serious  nature  found.  His  clothes  were  considerably  torn, 
and  the  sole  of  the  shoe  on  his  right  foot  showed  marlcs  of 
having  been  crushed  by  the  wheel  of  the  car.  It  was  also 
established  that  the  forward  trucks  of  the  front  car,  the  one 
upon  which  the  deceased  was  at  the  time  he  fell,  were 
thrown  oflf  the  track  to  the  west ;  that  the  car  ran  its  length 
or  more  after  the  trucks  left  the  track  before  the  train 
stopped,  and  that  the  body  of  the  deceased  lay  nearly  oppo- 
site the  front  end  of  the  second  car  when  the  train  stopped. 
At  the  place  where  the  accident  happened  the  track  curved 
to  the  west. 

"  Exactly  what  caused  the  deceased  to  fall  from  the  car, 
or  in  what  way  his  back  was  broken,  is  not  made  clear  from 
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the  evidence.  The  plaintiff  in  his  original  complaint  alleged 
the  occurrence  of  the  injury,  and  the  negligence  of  the 
defendant,  its  agents,  servants  and  employees,  in  the  follow- 
ing language : 

"  'That  at  the  time  the  train  arrived  at  said  400-foot  post, 
the  deceased,  in  the  discharge  of  his  duties  as  brakeman, 
fcas  required  to  uncouple  the  same  from  the  said  enginey  and 
for  that  purpose  and  in  the  line  of  his  said  employment  had 
descended  the  ladder  in  front  and  on  the  right-hand  side  of 
the  first  car  of  said  train,  and  vras  in  a  proper  position  upon 
said  car  to  uncouple  the  same  from  the  engine;  that  after 
said  train  had  passed  said  400-foot  post  a  distance  of  about 
100  feet,  the  said  Charles  W.  Lockwood,  deceased,  proceeded^ 
ly  the  order  and  direction  of  the  defendant^  its  agents^  officers 
and  servants^  to  uncouple  the  said  engine  from  the  said  train^ 
and  did  properly  uncouple  said  engine  from  said  train  as 
ordered  and  directed  as  aforesaid, 

" '  That  inmiediately  thereafter,  and  without  signal  or  warn- 
ing, the  said  engine  was  recklessly,  negligently  and  carelessly 
moved  suddenly  forward,  at  the  most  rapid  rate,  by  the  de- 
fendant, its  agents  and  servants  upon  the  same,  a  short  dis- 
tance in  advance  of  said  train;  that  said  cars  continued  to 
move  forward  with  considerable  speed  and  with  great  force, 
and  were  not  brought  to  a  full  stop  as  required  by  law,  by 
reason  of  the  unlawful,  reckless  and  rapid  rate  of  speed  at 
which  the  same  were  being  run  within  said  city  limits,  and 
by  reason  of  the  same  not  having  been  brought  to  a  full  stop 
at  said  400-foot  post,  or  at  a  point  400  feet  from  said  cross- 
ing, and  by  reason  of  said  track  beiilg  out  of  repair,  and  by 
reason  of  worn  and  defective  brakes  and  machinery  for 
operating  the  same  on  said  cars,  and  by  reason  of  the  want 
of  a  sufficient  number  of  competent  and  skilled  brakemen  to 
operate  the  same,  and  by  reason  of  the  negligence  of  other 
brakemen  in  putting  on  the  brakes  on  said  cars,  and  by  rea- 
son of  negligence  and  want  of  skill  on  the  part  of  the  de- 


Digitized  by 


Google 


54  SUPREME  COTJET  OF  WISCONSIN, 

Lookwood,  Adm'r,  vs.  The  Chicago  &  Northwestern  R'y  Co. 

fendant,  its  agents,  servants  and  employees,  the  conductor, 
engineer  and  other  brakemen  operating  said  train  in  running 
and  managing  the  same,  and  without  any  fault,  neglect  or 
omission  on  the  part  of  the  said  Charles  W.  Lockwood,  de- 
ceased; that  the  agents,  servants  and  employees  of  the 
defendant  upon  said  engine,  in  order  to  stop  said  train  of  cars 
before  the  same  should  reach  or  run  upon  said  crossing  of 
the  Chicago,  Milwaukee  &  St.  Paul  Railway,  negligently, 
carelessly  and  recklessly  reversed  the  motion  of  said  engine, 
and,  without  blowing  the  whistle  or  ringing  the  bell,  or  giv- 
ing other  warning  or  signal,  negligently  and  carelessly  pro- 
pelled the  same  backward  with  great  suddenness  and  rapidity, 
and  at  a  rate  of  speed  greater  than  six  miles  an  hour,  to- 
ward and  upon  said  train  of  cars,  which  were  then  moving 
at  a  greater  rate  than  six  miles  per  hour,  within  said  city 
limits,  by  reason  of  the  negligence  of  the  defendant,  afore- 
said ;  that  said  engine  and  said  train  were  by  the  defendant, 
its  said  agents,  servants  and  emJ)loyees,  the  said  conductor, 
engineer  and  brakemen,  and  without  any  fault  or  negligence 
of  the  said  Charles  W.  Lockwood,  operated  and  managed  so 
negligently,  carelessly  and  unskilfully,  as  aforesaid,  that  said 
engine  colUded  with  said  train  of  cars  with  great  force  and 
violence,  and  that  the  front  end  of  the  first  car  next  to  said 
engine  was  badly  smashed  and  broken  by  the  collision  with 
said  engine,  and  was  thereby  thrown  from  the  said  track  to 
the  west  or  left-hand  side  thereof;  that  at  tlie  time  of  said  coir 
lision  said  deceased  was  on  said  iron  ladder  provided  for  the 
use  of  hrakeinen  on  the  front  and  rigkt-hand  side  of  said  car^ 
next  to  said  engine;  that  hy  reason  of  the  negligence  of  the  de- 
fendant^ its  agents^  servants  and  employees^  the  feUow-servanU 
of  the  said  deceased^  a/nd  without  any  contributory  negligence 
on  his  pa/rt^  the  said  engine  and  said  train  of  cars  were  so 
ca/rdessly  amd  imskUfvlly  run^  operated  ami  managed^  as 
aforesaid^  that  said  esngine  was  propelled  against  the  front  end 
of  said  car  J  as  qforesadd^  before  the  said  deceased  covld  escape 
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ther^Tom;  that  the  said  deceased  was  struck  hy  said  enginsy  or 
tender  thereof,,  with  such  force  that  he  was  thrown  between 
said  engine  and  said  car,  and  was  thereby  badly  crushed, 
braised  and  mangled ;  that  as  said  car  was  crowded  upon 
said  engine,  and  the  front  end  thereof  forced  oflf  the  track 
to  the  left,  as  aforesaid,  the  said  deceased  was  crushed  be- 
tween the  said  car  and  said  engine,  or  the  tender  thereof, 
and  pushed  and  thrown  out  on  the  right-hand  side,  and 
hurled  to  the  ground  with  great  force  and  violence,'  etc. 

"In  the  amended  complaint  he  makes  the  following  alle- 
gations as  to  defendant's  negligence,  and  the  manner  in 
which  the  injuries  to  the  deceased  occurred:  ^That  about 
the  time  the  train  arrived  at  the  400-foot  post,  the  deceased, 
in  discharge  of  his  duty  as  brakeman  upon  said  train,  was 
required  to  uncouple  the  same  from  the  said  engine,  and  for 
that  purpose,  and  in  the  line  of  his  said  employment,  waa 
npon  the  first  car  in  said  train,  and  on  or  about  the  front 
end  thereof;  that,  in  order  to  stop  the  said  train  and  cars 
before  they  should  run  over  and  upon  the  said  crossing  of 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  track,  the  said 
engine  was  negligerMy  a7id  recldessly  reversed^  amd  withov/t 
vxtming  or  signal  propelled  with  great  force  against  cmd  upon 
the  said  cars  which  were  then  running  a^  a  rate  of  speed  grea^ter 
than  six  miles  per  hov/r  between  said  crossing  a/nd  said  JftOfoot 
post  aforesaid^  and  within  the  said  dty  limits;  that  by  reason 
thereof,  and  by  reason  of  the  unlawful,  reckless  and  rapid 
rate  of  speed  at  which  the  same  were  being  run  within  said 
dty  limits,  and  by  reason  of  the  same  not  having  been 
brought  to  a  fall  stop  at  said  post  400  feet  distant  from  said 
crossing,  and  by  reason  of  said  track  being  out  of  repair^  and 
h/  reason  of  worn  and  defective  brakes  and  m/zchinery  for 
operatingthe  same  on  sand  carSy  and  by  reason  of  the  want  of 
a  sufficient  number  of  competent  and  skilful  brakemen  to 
operate  the  same,  and  by  reason  of  the  negligence  of  said 
other  brakemen  in  putting  on  the  brakes  on  said  cars,  and  by 
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reason  of  the  negligence  and  want  of  skill  on  the  part  of. 
the  defendant,  its  agents,  servants  and  employees  in  operating 
said  road  and  in  running  and  managing  said  train,  and  with- 
out the  fault,  neglect  or  omission  of  duty  on  the  part  of  the 
said  deceased,  the  front  end  of  said  car  next  to  said  engine 
was  thrown  from  the  track  and  the  said  deceased  was  precipi- 
tated to  the  ground  with  great  farce  and  violence;  that  by 
reason  of  bruises,  wounds  and  injuries  then  and  there  re- 
ceived  through  the  negligent  acts  and  omissions  of  the  said 
defendant,  its  agents,  servants  and  employees,  the  fellow- 
servants  of  the  said  deceased,  and  without  any  contributory 
negligence  on  his  part,  he,  the  said  deceased,  was  made  sick^ 
sore,  lame  and  disabled,  and  in  consequence  thereof  he  died,' 
etc.  The  400-foot  post  spoken  of  in  the  complaint  is  the 
post  400  feet  south  of  the  crossing,  which  is  found  at  that 
distance  from  all  railroad  crossings  in  this  state. 

"  There  were  also  general  allegations  in  the  complaint  and 
the  amended  complaint  that  the  train  was  run  at  an  unlawful 
rate  of  speed  within  the  city  limits  and  before  it  came  to  the 
said  400-foot  post,  viz.,  at  the  rate  of  from  twelve  to  fifteen 
miles  per  hour." 

After  the  evidence  was  all  in,  the  court,  on  defendant'^ 
motion,  rendered  a  judgment  of  nonsuit;  and  plaintiff  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  Bashford  dk  SpildCy 
his  attorneys,  and  L  C.  Sloan^  of  counsel,  and  oral  argument 
by  Mr.  Bashford  and  Mr,  Sloan,  They  reviewed  the  testi- 
mony at  length,  and  argued,  among  other  things,  that  the 
fact  of  the  accident,  under  the  circumstances  of  this  case^ 
raises  a  presumption  of  negligence  on  the  part  of  the  de- 
fendant, which  it  is  bound  to  rebut  in  order  to  defeat  the 
action.  Christie  v.  Griggs^  2  Camp.,  79 ;  Stokes  v.  SaUon- 
9taU,  13  Pet.,  181;  Curtis  v.  Railway ^  18  N.  Y.,  534;  Carpue 
V.  Railway y  5  Q.  B.,  747;  Laing  v.  Colder,  8  Pa.  St.,  479; 
8  Eng.  Eailway  Cas.,  692;  8  Jur.,  462;  13  L.  J.  (Q.  B.),  133; 
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Holhrooh  v.  Railway^  16  Barb.,  113;  Festal  v.  Middlesex 
RaUioayj  109  Mass.,  398.  This  mle  is  elementary.  See 
2  Greenl.  Ev.,  sec.  222,  and  cases  cited.  The  law  implies 
Diligence  under  such  circumstances,  and  requires  the  de- 
fendant to  prove  aflSrmatively  that  proper  care  and  BkiU 
were  exercised.  This  it  does  out  of  regard  to  both  the  con- 
venience and  the  justice  of  the  case  —  convenience,  because 
the  evidence  is  generally  in  the  possession  of  the  defendant 
and  not  in  that  of  the  plaintiflf;  and  justice,  because  the 
plaintiff  should  not  be  required  to  give  evidence  as  to  facts 
which  are  known  to  the  defendant  and  not  to  him,  and  which 
the  defendant  is  interested  in  withholding  from  him. 

F.  J.  Lcmb^  as  attorney,  and  Thomas  Wileon,  of  counsel, ' 
for  the  respondent,  argued,  among  other  things,  that  the 
plaintiflf  has  the  burden  of  proof,  and  must  prove  the  negli- 
gence of  the  defendant.  The  happening  of  an  accident  ia 
not  enough,  but  "  there  must  be  proof  of  well-defined  negli- 
gence." Cotton  V.  Wood,  8  C.  B.,  K  S.  (98  Eng.  C.  L.),  568  j 
Baulec  v.  Railway  Co.,  59  N.  Y.,  856 ;  DeUmey  v.  Railway 
Co.,  33  Wis.,  67;  Eronshage  v.  Railway  Co.,  45  id.,  500; 
Steffen  v.  Railway  Co.,  46  id.,  259;  Wood  on  Master  and 
Servant,  §  382 ;  Mich.  Cent.  Railway  Co.  v.  AvrStin,  40  Mich., 
247;  Ladd  v.  Railway  Co.,  119  Mass.,  412 ;  Smith  v.  Railway- 
Co.,  69  Mo.,  82;  Eaydm  v.  Manufg  Co.,  29  Conn.,  548-^ 
Skip  V.  Railway  Co.,  9  Exch.,  223;  McOVyrm  v.  Brodicy 
31  Cal.,  378;  Lcmegrave  v.  Railway  Co.,  16  O.  B.,  K  S.  (Ill 
Eng.  C.  L.),  692 ;  JParrot  v.  Wells,  15  Wall.,  537;  Wharton  on 
Neg.  (2d  ed.),  sees.  421,  428. 

Tatlob,  J.  It  will  be  seen,  by  an  examination  of  the 
allegations  in  the  original  complaint,  that  the  plaintiflf  at  the 
time  it  was  made  was  of  the  opinion  that  the  deceased  was 
thrown  from  the  car  by  the  sudden  backing  of  the  engine 
and  tender  after  it  had  been  uncoupled  from  the  rest  of  the 
train  and  after  it  had  run  forward  from  the  train  some  little 


Digitized  by 


Google 


58  SUPREME  COURT  OF  WISCONSIN, 

Lock  wood,  Adm'r,  vs.  The  Chicago  &  Northwestern  R*y  Co. 

distance,  and  while  the  deceased  was  on  the  ladder  returning 
to  the  top  of  the  car  after  uncoupling  the  engine  and  tender. 
It  also  alleges  that  the  tender  struck  the  deceased,  and  threw 
him  between  the  tender  and  the  car.  In  this  complaint  it  is 
also  alleged  that  the  deceased  was  ordered  to  uncouple  the 
engine  from  the  cars,  and  that  he  uncoupled  the  same  in  pur- 
suance of  such  orders.  In  the  amended  complaint  it  is  not 
alleged  that  he  was  ordered  to  uncouple  the  engine  and  ten- 
der from  the  cars,  but  that  it  was  in  the  line  of  his  duty  to 
do  so,  and  for  that  purpose  he  was  on  the  front  end  of  the 
first  car;  and  there  is  an  omission  to  allege  that  he  did  un- 
couple the  same.  It  is  then  alleged  that,  in  order  to  stop  the 
engine  and  cars  before  they  ran  over  or  upon  the  crossing, 
the  engine  was  recklessly  and  negligently  reversed,  without 
warning  or  signal,  and  propelled  with  great  force  against  and 
upon  the  cars,  and  that  by  reason  thereof  the  front  end  of 
the  first  car  was  thrown  oflf  the  track,  and  the  deceased  was 
precipitated  to  the  ground  with  great  force  and  violence,  etc. 

The  plaintiflPs  proofs  on  the  trial  failed  to  show  that  the 
reversing  of  the  engine,  and  the  backing  of  it  and  the  tender 
against  the  cars,  had  any  agency  in  throwing  the  deceased 
from  the  train;  and  that  theory  of  the  case  was  whoUy 
abandoned  by  the  learned  counsel  for  the  appellant  upon 
the  argument  in  this  court.  It  is  not  claimed  that  the  proof 
shows  that  the  car  was  thrown  oflf  the  track  by  the  collision 
of  the  engine  and  tender  with  the  car,  nor  that  the  deceased 
was  struck  by  the  tender  when  such  collision  took  place.  It 
seems  to  be  conceded  by  both  parties  that  the  car  was  oflf  the 
track  before  the  engine  and  tender  were  reversed,  and  that 
the  deceased  fell  from  the  car  before  the  tender  came  into 
collision  with  it. 

The  learned  counsel  for  the  appellant  seek  now  to  sustain 
the  charge  of  negligence  against  the  defendant,  its  agents, 
servants  and  employees,  upon  the  theory  that  immediately 
after  the  deceased  uncoupled  the  tender  and  engine,  and  bo- 
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fore  he  could  regain  the  top  of  the  car,  the  forward  end  of 
the  car  ran  ofiE  the  track,  and  that  the  jolting  of  the  car,  in 
passing  over  the  ties,  threw  the  deceased  ftom  the  ladder  as 
he  was  attempting  to  return  to  the  top  of  the  car.  Although 
no  definite  cause  is  shown  which  threw  the  front  end  of  the 
car  from  the  track,  it  is  clahned  that  there  was  evidence  from 
which  the  jury  might  have  reasonably  found  that  it  was  be- 
cause the  cars  were  running  at  too  great  a  speed  at  the  time, 
or  that  there  was  negligence  in  the  other  brakemen  or  other 
employees  of  the  road  which  caused  the  car  to  leave  the  track, 
or  that  the  track  was  out  of  repair. 

It  is  further  urged  that  if  there  was  evidence  which 
tended  t  o  show  that  the  car  was  off  the  track  before  the  de- 
ceased fell,  and  that  its  bemg  off  the  track  caused  him  to 
fall,  the  mere  fact  that  the  car  was  off  the  track  raises  a 
presumption  of  negligence  on  the  part  of  the  company,  its 
agents,  servants  or  employees,  and  that  the  burden  of  proof 
to  show  the  absence  of  such  negligence  was  upon  the  defend- 
ant. It  is  also  urged  that  there  was  evidence  tending  to 
show  that  the  deceased  was  ordered  by  the  conductor  to 
descend  and  uncouple  the  engine  and  tender  while  the  train 
was  in  motion,  and  that  in  executing  such  order  he  fell  from 
the  car  without  fault  on  his  part. 

On  the  part  of  the  defendant  it  is  contended,  that  the  only 
reliable  evidence  in  the  case  shows  that  the  deceased  fell 
from  the  car  before  it  was  oflf  the  track ;  that  his  falling  off 
threw  the  car  from  the  track,  and  that  he  fell  in  attempting 
to  return  to  the  ladder,  after  uncoupling  the  engine  and 
tender,  and  before  he  got  upon  the  ladder;  and  that  his  un- 
coupling the  engine  and  tender,  while  the  train  was  in  mo-  * 
tion,  was  his  voluntary  act,  done  without  any  order  from  the 
conductor  or  other  employee  of  the  company,  and  in  viola- 
tion of  the  rules  of  the  defendant  company  upon  that  sub* 
ject.    The  learned  circuit  judge  took  the  view  of  the  evidence 
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taken  by  the  learned  counsel  for  respondent,  and  nonsuited 
the  plaintiff. 

There  is  no  serious  attempt  made  on  the  part  of  the  learned 
counsel  for  the  appellant  to  show  that  the  evidence  intro- 
duced upon  the  trial  proved  any  negligence  on  the  part  of 
the  defendant  in  furnishing  the  train  with  a  competent  en- 
gineer, conductor  and  brakemen,  or  in  furnishing  a  safe  and 
proper  track  upon  which  to  run  said  train,  nor  that  the  cara 
were  not  in  good  order  and  well  made;- but  it  is  insisted  that 
the  evidence  tends  to  show  that  the  engineer  and  conductor 
were  negligent  in  running  the  train  at  too  great  a  speed 
within  the  city  limits  and  when  it  was  approaching  the 
crossing  in  said  city,  and  in  not  bringing  the  train  to  a  stop 
at  the  400-foot  post  south  of  the  crossing;  that  such  rapid 
speed  caused  the  front  end  of  the  first  car  to  leave  the  track 
at  the  curve,  when  it  was  uncoupled  from  the  engine,  and  so 
caused  the  deceased  to  fall  from  the  car  upon  the  track  and 
receive  the  injuries  which  resulted  in  his  death.  Consider- 
able importance  was  given  to  the  fact  that  the  train  was  not 
brought  to  a  stop  when  the  engine  reached  the  400-foot  post. 
The  learned  counsel  for  the  appellant  seemed  to  think  that 
the  defendant's  servants  violated  the  law  in  not  coming  to  a 
full  stop  at  that  point.  In  this  we  think  they  are  clearly 
mistaken.  The  only  law  upon  the  subject  of  stopping  trains 
before  crossing  the  track  of  another  railroad  is  section  1808, 
E.  S.  1878,  which  reads  as  follows:  "Every  train  of  cars, 
and  every  locomotive,  about  to  cross  the  track  of  another 
railroad,  shall  come  to  a  full  stop  before  arriving  at  or  cross- 
ing the  track  of  such  other,  and  within  400  feet  thereof.'^ 
This  section  does  not  require  the  train  to  stop  when  the  en- 
gine reaches  the  400-foot  post,  but  between  that  post  and 
the  track  of  the  railroad  about  to  be  crossed.  The  fact, 
therefore,  that  the  train  did  not  stop  when  the  engine  reached 
the  400-foot  post,  was  not  a  violation  of  any  law  of  the 
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state;  and  no  negligence  can  be  predicated  upon  such  fact 
alone. 

After  a  careful  examination  of  the  evidence  in  the  case, 
we  can  find  nothing  which  tends  to  prove  any  actual  negli- 
gence on  the  part  of  the  defendant,  its  agents,  servants  or 
employees  in  respect  to  the  sufficiency  and  safety  of  the 
track  of  the  road  where  the  accident  happened,  or  in  respect 
to  the  capacity  and  skill  of  the  parties  in  charge  of  the  train 
at  the  time,  or  in  respect  to  the  sufficiency  and  safety  of  the 
ears,  engine,  brakes  or  other  appliances  connected  with  the 
train. 

But  it  is  urged  by  the  learned  counsel  for  the  appellant, 
that  there  is  evidence  which  shows  that  the  train  was  run  at 
an  improper  rate  of  speed,  and  that  the  accident  may  be 
attributed  to  that  cause.  After  a  careful  reading  of  all  the 
evidence,  we  are  satisfied  that  the  train  was  not  running  at 
such  a  rapid  rate  of  speed  at  the  time  the  accident  happened 
as  would  be  likely  to  cause  the  cars  to  leave  the  track.  The 
place  at  which  the  car  left  the  track  was  on  a  slight  curve, 
and  it  is  the  constant  experience  that  trains  will  pass  with 
safety  over  the  track  at  such  curves  at  a  very  much  higher 
rate  of  speed  than  that  at  which  this  train  was  moving  at 
the  time.  AJl  the  proof  there  is  on  this  subject  is,  that  the 
track  was  in  good  repair  at  that  place,  and  that  a  train  would 
pass  over  it  with  as  much  safety  as  though  the  track  were 
straight.  The  witness  Sayers,  who  was  a  brakeman  on  the 
train,  and  is  the  only  witness  who  testifies  on  that  subject, 
says:  "There  is  no  rule  about  slackening  speed  on  such  a 
■curve  as  that.  I  do  not  think  there  is  any  more  danger  of 
a  car  running  oflf  on  a  small  curve  like  that  than  on  a  straight 
track.  I  think  a  train  would  run  about  the  same  in  respect 
to  steadiness  on  a  slight  curve  or  a  straight  track."  No  jury 
would  be  justified  in  predicating  negligence  on  the  part  of 
the  railroad  company  or  its  employees  upon  the  simple  fact 
that  a  freight  train  was  run  at  a  speed  of  eight  or  even  ten 
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miles  an  hoar  on  a  carve  such  as  there  was  in  the  track  at 
the  point  where  this  accident  happened,  when  it  is  the  daily 
and  hourly  experience  that  such  trains  run  over  such  curves 
at  a  much  higher  rate  of  speed  with  safety.  The  evidence 
showing  that  the  track  was  in  good  repair,  there  is  no  evi- 
dence which  would  justify  a  finding  that  the  defendant  was 
negligent,  as  between  itself  and  its  employees  in  charge  of 
the  train,  in  running  its  train  at  the  rate  of  speed  it  was  run, 
even  though  run  at  the  highest  rate  testified  to  by  any  of 
the  witnesses.  Maker  v.  Railroad  Go.y  64  Mo.,  267;  HoU 
man  v.  Railroad  Co,^  62  Mo.,  562;  De  Graf  v.  Railroad  Co., 
76  N.  Y.,  125.  It  is  evident  that  the  statute  limiting  the 
rate  of  speed  at  which  raiboad  trains  are  to  be  run  within  a 
city,  was  a  hmitation  made  for  the  protection  of  those  cross- 
ing the  streets  of  such  city,  and  not  so  much  for  the  protec- 
tion of  the  employees  on  the  trains,  although  it  might 
indirectly  be  for  their  protection  also.  Moen  v.  Raikoay 
Co,,  88  Wis.,  633,  634.  The  employee  might  allege  such  vio- 
lation of  the  statute  as  negligence  if  he  could  trace  his  in- 
jury to  that  cause;  as,  for  example,  by  showing  that  a 
collision  took  place  with  some  object  at  some  street  crossing, 
which  threw  the  train  from  the  .track  and  so  caused  his  in- 
jury. But  in  the  case  at  bar  there  is  no  claim  that  the  car 
was  thrown  from  the  track  by  any  object  thereon  which 
would  probably  have  been  avoided  had  it  been  running  at  a 
less  speed.  That  the  car  was  oflf  the  track  is  not  in  any  way 
connected  with  excessive  speed,  and  such  speed  cannot,  there- 
fore, be  assigned  as  a  cause  of  the  injury. 
,  The  only  possible  theory  .which  would  justify  a  verdict  in 
favor  of  the  plaintiff  is,  that  there  was  evidence  tending  to 
show  that  the  car  was  in  fact  off  the  track,  and  that  its  being 
off  the  track  caused  the  deceased  to  fall  from  the  car  and 
receive  the  injuries  which  resulted  in  his  death. 

It  is  argued  that  if  there  was  evidence  which  would  jus- 
tify a  jury  in  finding  that  the  car  went  off  the  track  before 
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the  deceased  fell  from  it,  and  that  its  being  so  #flf  the  track 
caosed  his  fall,  then  it  was  error  in  the  circuit  court  to  direct 
a  nonsuit;  that  the  plaintiff  having  shown  the  car  oflf  the 
track,  and  its  being  oflf  causing  the  injury  to  the  deceased,  in 
the  absence  of  any  other  testimony  a  presumption  arises  that 
the  car  went  oflf  through  the  negligence  of  the  company,  its 
agents,  servants  or  employees;  and  upon  such  presumption 
the  plaintiflf  would  be  entitled  t«>  recover,  unless  there  was 
clear  and  positive  evidence  that  there  was  in  fact  no  negli- 
gence on  the  part  of  the  company  or  its  other  agents.  That 
this  is  the  rule  applicable  to  railroad  companies  as  between 
them  and  passengers  carried  by  them,  there  cannot  be  any 
serions  doubt ;  and  it  is  urged  by  the  learned  counsel  for  the 
appellant  that  the  same  rule  is  applicable  to  the  case  of  an 
employee  and  the  company.  We  are  not  prepared  to  settle 
this  question  definitely  in  the  decision  in  this  case,  but  con- 
t^t  ourselves  with  the  remark  that  it  is  well  settled  that  the 
same  degree  of  care  is  not,  as  a  general  rule,  required  of  the 
company  in  respect  to  its  employees  as  is  required  in  respect 
to  its  passengers,  and  that  a  presumption  of  negligence  oi 
the  company  in  favor  of  a  passenger  might  arise  under  cir- 
cumstances which  would  not  raise  such  presumption  in  favor 
of  an  employee. 

But  suppose  a  presumption  of  negligence  does  arise  from 
the  fact  that  the  car  was  oflf  the  track,  which  presumption 
it  was  necessary  to  rebut  by  proofs,  is  not  the  presumption 
rebutted  when  the  proof  shows  that  the  track  was  in  good 
order,  that  the  engine,  cars,  brakes  and  other  appliances 
were  in  good  repair,  aiid  that  the  train  was  properly  manned, 
and  was  not  run  at  a  speed  which  was  likely  to  endanger 
the  safety  of  the  train,  or  run  it  oflf  the  track?  What  other 
proof  could  be  made  to  rebut  such  presumption  of  negli- 
gence? Remembering  that,  as  between  the  company  and  its 
employee,  the  company  is  only  bound  to  use  ordinary  care 
and  not  the  highest  degree  of  care,  as  between  itself  and 
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its  passengers,  it  would  seem  that  the  proof  of  such  facts 
would  rebut  conclusively  mere  legal  prima  facie  evidence 
of  negligence,  arising  from  the  fact  that  the  car  was  off  the 
track,  and  that,  in  order  to  justify  a  finding  for  the  plaintiff, 
he  would  be  compelled  to  make  further  proof  of  actual  neg- 
ligence on  the  part  of  the  company.  This  seems  to  have 
been  the  conclusion  which  the  court  arrived  at  in  the  case  of 
JSpatdding  v.  Eailway  Cfe.,*3  Wis.,  582,  and  30  Wis.,  110. 

On  the  plaintiff's  evidence  th^r®  is  no  fact  shown  which 
will,  under  any  reasonable  view  of  the  case,  account  for  the 
car  leaving  the  track;  but  the  evidence  of  the  defendant, 
and  its  theory  of  the  case,  does  show  a  sufficient  cause.  If 
the  car  was  on  the  track  when  the  deceased  fell,  his  falling 
before  the  wheels  of  the  car  shows  an  adequate  cause  for  its 
leaving  the  track. 

An  adequate  cause  having  been  shown  for  throwing  the 
<5ar  from  the  track,  and  there  being  no  other  cause  shown, 
that  must  be  presumed  to  be  the  true  cause.  Kendall  v. 
Boston^  118  Mass.,  234,  236.  This  was  an  action  to  recover 
gainst  the  city  for  an  injury  received  by  the  plaintiff  while 
in  the  Boston  Music  Hall,  by  the  falling  of  a  statue  or  bust. 
The  only  evidence  given  by  the  plaintiff,  after  showing  the 
ownership  of  the  hall,  and  that  she  was  lawfully  present  at 
an  assembly  therein,  was  that  when  the  audience  arose  the 
bust  or  statue  fell,  and  she  was  injured.  She  was  seated 
immediately  under  the  bust,  which  was  attached  or  placed 
on  the  outside  of  the  balcony  above.  The  plaintiff  was 
nonsuited,  and  the  nonsuit  was  sustained  by  the  supreme 
court.  In  the  opinion  the  court  says:  "In  the  present  case 
it  is  not  shown  whether  the  balcony  was  or  was  not  occupied 
by  the  audience;  whether  those  comprising  the  audience  or 
others  did  or  did  not  rightfully  have  access  to  the  place 
where  the  bust  was  put,  and  thus  whether  the  fall  may  not 
have  been  occasioned  by  the  wrongful  or  negligent  act  of 
«ome  third  person.    It  is  not  sufficient  for  the  plaintiff  to 
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show  that  the  injury  may  have  been  occasioned  by  the  neg- 
ligence of  those  whom  she  seeks  to  charge  with  it.  If  there 
were  other  canses  which  also  might  have  produced  it,  she  is 
in  some  way  to  show  that  these  did  not  operate.  Without 
some  evidence  as  to  the  manner  in  which  the  bust  was 
attached  or  secured,  its  fall  alone  did  not  furnish  sufficient 
evidence  of  negligence." 

In  the  case  at  bar,  the  evidence  on  the  part  of  the  plaintiflf 
does  not  tend  to  show  any  adequate  cause  for  the  car  being 
oflf  the  track,  and  if  it  was  off,  as  is  claimed,  before  the  de- 
ceased fell,  its  being  off  is  left  wholly  unaccounted  for;  and 
if  that  fact  alone  raises  any  presumption  of  negligence  on 
the  part  of  the  defendant  in  an  action  of  this  kind,  it  makes 
out  a  mere  prima  facie  case,  which  is  overthrown  and  the 
burdea  of  proof  shifts  when  the  defendant  shows  that  the 
track,  cars,  engine,  brakes  and  other  appliances  were  in  good 
condition,  and  the  train  properly  manned  and  not  run  at  a 
dangerous  speed.  If  the  accident  arises  from  some  cause 
which  cannot  be  shown,  the  plaintiff  fails  to  make  out  a 
case.  SUffen  v.  Railway  Co.,  46  Wis.,  259;  De  Graff  v. 
Railroad  Co.^  76  K  Y.,  125,  181.  Under  the  evidence  in 
this  case,  even  if  it  be  admitted  that  the  car  was  off  the 
track  when  the  deceased  fell,  the  burden  of  proof  was  upon 
the  plaintiff  to  show  that  the  negligence  of  the  defendant 
caused  it  to  leave  the  track.  He  could  not  rest  upon  proof 
of  the  simple  fact  that  it  was  off. 

But  upon  the  question  of  fact,  whether  the  car  was  off  the 
track  before  the  deceased  fell,  we  think  the  great  preponder- 
ance of  the  evidence  which  is  reliable  and  worthy  of  credit 
is  against  that  theory  of  the  case.  The  presumption  that  it 
*  was  so  off  the  track  is  not  sustained  by  any  fact  proved.  If 
it  was,  no  cause  is  shown  why  it  was.  The  fact,  if  it  be  a  fact, 
is  inexplicable;  whereas  the  fact  that  the  car  went  off  the 
track  after  the  deceased  fell,  is  rationally  accounted  for.  It 
is  unnecessary  to  analyze  or  comment  upon  the  testimony 
Vol.  LV— 5 
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upon  this  question,  as  in  either  view  of  the  case  we  think  the 
whole  evidence  failed  to  show  any  negligence  on  the  part  of 
the  defendant,  and  because  we  think  there  is  another  fatal 
objection  to  the  plaintiflfs  right  to  recover.  If  the  car  was 
off  the  track  when  the  deceased  fell,  and  he  fell  by  reason  of 
the  jolting  of  the  car  in  running  over  the  ties,  then  his  own 
negligence  contributed  to  his  fall.  He  was  clearly  negligent 
in  undertaking  to  uncouple  the  cars  while  they  were  in  mo- 
tion. The  fact  that  he  did  so  is  undisputed,  and  his  doing 
so  placed  him  in  a  most  dangerous  position  if  the  car  went 
off  the  track  while  he  was  so  engaged,  or  before  he  reached 
his  place  on  top  of  the  car.  The  evidence  clearly  shows  that 
it  was  not  his  duty  to  uncouple  the  cars  while  they  were  in 
motion,  and  that  his  doing  so  was  against  the  established 
rules  of  the  company.  The  rules  prohibited  it  because  it  is 
a  dangerous  thing  to  do.  If  he  voluntarily  placed  himself 
in  a  dangerous  position,  not  required  of  him  by  the  rules  of 
the  company  or  by  the  order  of  some  superior  oflBcer  or  em- 
ployee of  the  company,  and  was  injured  while  in  such  posi- 
tion, even  though  the  negligence  of  the  defendant  was  one 
cause  of  the  injury,  he  cannot  recover,  because  his  placing 
himself  in  such  dangerous  position  was  also  negligence  on 
his  part  and  contributed  to  the  injury.  Had  he  been  in  the 
discharge  of  his  duty  on  top  of  the  car  and  at  the  brake  at 
the  time,  there  is  no  presumption  that  he  would  have  been 
injured,  even  though  the  car  left  the  track.  Fitch  v.  AUeUj 
98  Mass.,  572 ;  Sprang  v.  Jiailroad  Co.^  60  Barb.,  30 ;  Oibson  v. 
Railway  Co,,  63  K  Y.,  449 ;  Whart.  on  Neg.,  §  215 ;  2  Thomp. 
on  Neg.,  1151,  note  3,  and  cases  cited ;  Pitzner  v.  Shinnick,  39 
Wis.,  129;  Cremer  v.  Tovm  of  PorOand,  36  Wis.,  92;  Pri- 
deaux  ^Mineral  Point,  43  Wis.,  513;  Ddaneyv,  Railway 
Co.,  33  Wis.,  67;  Curry  v.  Railway  Co.,  43  Wis.,  665;  Free- 
man V.  Transp,  Co,,  36  Wis.,  571;  Cunningham  v.  Lynesa, 
22  Wis.,  245;  Nicks  v.  Town  of  Marshall,  24  Wis.,  139;  Pot- 
ter v.  Rail/way  Co,,  21  Wis.,  372;  Kearney  v.  Railway  Co.,  47 
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Wis.,  144;  Otis  v.  Tovm  of  JanesvUle,  47  Wis.,  422;  Gold- 
Btein  V.  BaU/way  Co.^  46  Wis.,  404.  These  cases  clearly  show- 
that  deceased's  negligence  in  uncoupling  the  cars  when  in 
motion  was  contributory  to  and  a  proximate  cause  of  the  acci- 
dent, and  must  defeat  the  action.  The  claim  that  the  de- 
ceased was  ordered  by  the  conductor  to  uncouple  the  cars 
before  they  came  to  a  stop  is  wholly  unsupported  by  the 
evidence.  It  is  evident,  from  the  pleadings  on  the  part  of 
the  plaintiff,  that  the  action  was  commenced  under  a  mistake 
of  the  facts ;  and  the  attempt  to  maintain  it  upon  the  real 
facts  as  shown  upon  the  trial  cannot  be  sustained  upon  any 
well  settled  rule  of  law. 

By  the  Court. — The  judgment  of   the  circuit  court  is 
affirmed. 


RoEK,  by  guardian  ad  litemj  vs.  Smith  and  others. 

April  6 —  May  10,  188S. 

Judgment,    fl)  Who  hound  hy  judgment  in  mandamus. 

Cities:    Strkkt  Assessments.    fSJ  How  expense  of  improving  street 

made  chargeable  on  adjoining  lots,    (S,  4)  Limitation  of  right  to 

reassess  under  eh.  71  of  187J^ 

1.  Th&  owner  of  a  city  lot,  not  heing  made  a  party  to  a  proceeding 

by  mandamus  to  compel  the  common  council  of  the  city  to  levy  a 
special  tax  or  aaeeesment  thereon,  is  not  bound  by  the  judgment 
in  such  proceeding. 

2.  Under  the  charter  of  the  city  of  Appleton  the  conunon  cotmcil 

could  not  let  a  contract  for  grading  and  grubbing  a  street  so  as  to 
make  the  eiipense  thereof  chargeable  upon  adjoining  lots,  without 
first  giving  notice  to  the  lot-owner,  requiring  him  to  do  the  work, 
as  provided  in  said  charter;  nor  could  it  make  such  lots  charge- 
able for  work  done  by  the  contractor  not  in  accordance  with  the 
plans  and  specifications  to  which  his  contract  refers,  as  for  a  sum 
allowed  him  by  the  council  by  way  of  compromise  for  work  not 
accepted  as,  nor  canstituting  in  fact,  a  fulfilment  of  his  contract 
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8.  Where  work  was  done  under  contract  on  a  street  in  said  city  with- 
out previous  notice  to  lot-owners  to  do  it,  and  was  not  done  in  ac- 
cordance with  the  plans  and  specifications  adapted  by  the  city,  no 
tax  or  legal  charge  for  such  work  being  created  against  the  ad- 
joining lots,  the  council  took  no  power  to  redsaess  the  amount 
upon  the  lots  under  ch.  71,  Laws  of  1674. 

[4.  Whether,  if  there  had  been  a  mere  want  of  notice  to  the  lotown- 
ers,  and  it  clearly  appeared  that  the  work  had  been  done  in  all 
respects  in  accordance  with  the  plans  and  specifications  adopted, 
and  that  the  amotmt  charged  was  only  a  fair  and  just  compensation 
for  the  work,  such  amount  might  be  re&ssessed  upon  the  lots  under 
the  statute,  not  considered.] 

APPEAL  from  the  Circuit  Court  for  OutagarrUe  County. 
The  case  is  thus  stated  by  Mr.  Justice  Taylor: 
"  This  action  was  brought  to  restrain  the  collection  of  a 
special  assessment  made  upon  the  real  estate  of  the  plaintiff, 
situate  in  the  city  of  Appleton.  The  assessment  is  claimed 
to  have  been  made  to  pay  in  part  for  grading  a  street  in  front 
of  said  real  estate  by  the  direction  of  the  authorities  of  said 
city.  It  appears  from  the  record  that  the  work  on  the  street 
in  front  of  the  plaintiff's  lot  was  done  in  1873,  under  a  con- 
tract made  with  said  city,  by  one  Peter  Berg,  on  or  about 
the  25th  of  August,  1873 ;  that  Peter  Berg  assigned  his  con- 
tract  to  one  J.  E.  Harriman ;  and  that  the  work  was  done  by 
Harriman  under  the  direction  of  Heeder  Smithy  one  of  the 
defendants,  and  the  present  owner  of  the  claim  for  which 
the  assessment  was  made.  It  appears  that  the  contract  with 
Berg  was  entered  into  by  the  city  without  authority  of  law, 
for  the  reason  that  no  notice  had  ever  been  given  to  the 
owner  of  the  lot  in  question  to  do  the  work,  as  required  by 
the  charter  of  said  city,  previous  to  the  letting  of  the  con- 
tract to  said  Berg.  It  also  appears  that  the  work  was  not 
done  in  accordance  with  the  contract,  and  that  the  contract 
was  never  in  fact  performed  by  the  said  Berg  or  by  his  as- 
signee, Harriman,  but  that,  under  the  direction  of  said  Heeder 
Smithy  the  work  was  performed  only  partially,  and  so  far  as 
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it  was  performed  it  was  not  according  to  the  plans  and  specie 
fications  mentioned  in  the  contract,  and  which  had  been 
adopted  by  the  city  anthorities;  that  the  proper  officers  of 
said  city  refused  to  accept  the  work  done  nnder  said  contract 
as  a  full  performance  thereof;  and  that  afterwards  the  com- 
mon council  of  said  city  made  a  compromise  of  the  matter 
with  the  said  Harriman,  by  which  Harriman  was  allowed  the 
sum  of  $81.11  upon  his  contract  as  a  charge  against  said  lot 
for  the  work  done  by  him,  such  amount  being  about  one-half 
of  the  amount  he  would  have  been  entitled  to  charge  against 
said  lot  had  the  work  been  performed  as  required  by  said 
contract,  if  said  contract  had  been  lawfully  entered  into  be- 
tween the  city  and  Berg.  Upon  such  settlement,  the  com- 
mon council,  on  the  21st  day  of  November,  1874,  ordered 
a  special  assessment  to  be  made  on  the  plaintiff's  lot  for  the 
said  sum  of  $81.11,  and  afterwards  the  city  clerk  inserted 
said  amount  as  a  special  tax  upon  the  tax  roll  for  said  year 
against  the  plaintiff's  lot  It  also  appears  that  such  special 
tax  was  not  collected,  nor  returned  uncollected  to  the  county 
treasurer,  in  1876,  but  was  so  returned  in  1876;  that  before 
any  sale  was  made  by  said  county  treasurer  of  said  lot  for 
said  uncollected  special  tax,  the  plaintiff  commenced  an  ac- 
tion in  the  circuit  court  for  Outagamie  county,  against  the 
board  of  supervisors  of  said  county  and  the  tl^en  treasurer 
thereof,  to  restrain  them  from  selling  said  lot  for  the  payment 
of  said  special  tax,  and  to  have  said  special  tax  declared  ille- 
gal and  void ;  and  that  final  judgment  was  rendered  in  such 
action  on  the  22d  day  of  November,  1876,  declaring  said 
special  tax  void,  and  perpetually  enjoining  and  restraining 
the  defendants  from  selling  said  lot  for  the  payment  of  said 
tax. 

"  Afterwards  Seeder  Smithy  who  had  become  the  owner  of 
said  certificate,  petitioned  the  common  council  of  said  city  to 
reassess  and  relevy  said  special  tax  upon  the  said  lot  of  the 
plaintiff,  and  the  common  council  refused  to  order  the  same 
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to  be  reassessed  and  relevied ;  and  thereupon  Smith  applied  to 
the  circuit  court  to  issue  its  writ  of  mandarnivs^  directed  to 
said  common  council,  commanding  them  to  relevy  and  re- 
assess said  special  tax;  and  such  proceedings  were  had  upon 
said  writ  that  afterwards,  on  the  4th  day  of  June,  1878,  said 
circuit  court  rendered  final  judgment  in  such  proceeding, 
awarding  a  peremptory  mandamus  against  said  common 
Council,  commanding  them  to  reassess  and  relevy  said  special 
tax  of  $81.11  upon  the  said  property  of  the  plaintiflf.  In  obedi- 
ence to  said  writ  the  common  council,  at  a  meeting  thereof 
held  on  the  13th  day  of  November,  1878,  adopted  a  resolu- 
tion relevying  and  reassessing  said  special  tax  of  $81.11,  and 
ordered  the  city  clerk  to  insert  the  same  in  its  proper  place 
on  the  tax  roll  of  said  city  for  1878.  In  pursuance  of  said 
resolution,  such  special  tax  was  inserted  in  the  tax  roll  of 
said  city  as  a  tax  against  said  lot  of  the  plaintiff,  and  was  de- 
livered to  the  city  treasurer  for  collection.  The  plaintiff  paid 
all  other  taxes  levied  and  assessed  on  said  lot  for  the  year 
1878,  but  refused  to  pay  the  special  tax  of  $81.11,  and  the 
same  was  returned  to  the  county  treasurer  as  a  delinquent 
tax  on  said  lot.  The  present  action  was  commenced  on  the 
12th  of  May,  1879,  to  restrain  the  county  treasurer  from  sell- 
ing said  lot  for  the  payment  of  said  special  tax,  and  to  obtain 
a  perpetual  injunction  against  said  county  treasurer  restrain- 
ing him  from  the  sale  thereof. 

^^  The  facts  as  above  stated  are  substantially  as  found  by 
the  court  upon  the  trial  of  this  action,  and  are  undisputed. 
Upon  these  findings  of  fact  the  circuit  court  held  as  condu- 
sions  of  law :  ^  (1)  That  the  defendant  Reeder  SmUk,  being,  at 
the  time  the  first  action  was  commenced  to  vacate  said  special 
tax,  the  owner  and  holder  of  said  street  certificate,  and  not 
having  been  made  a  party  to  said  action,  is  not  bound  by  the 
judgment  rendered  therein.  (2)  That  the  plaintiff  herein 
not  having  been  made  a  party  defendant  in  the  suit  or  action 
for  mwndamuSj  as  aforesaid,  he  is  not  bound  or  affected  by 
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the  judgment  therein  rendered.  (3)  That  said  tax  or  assess- 
ment of  $81.11,  as  reassessed  and  relevied,  is  legal  and  bind- 
ing, and  is  not  affected  by  previous  defects  and  irregularities. 

(4)  That  the  complaint  in  this  action  must  be  dismissed. 

(5)  That  defendants  are  entitled  to  judgment  dismissing  this 
action,  and  for  their  costs  and  disbursements  herein.' 

"The  plaintiff  excepted  to  the  third,  fourth  and  fifth  con- 
clusions of  law,  and  to  a  part  of  the  first,  second  and  third 
findings  of  fact.  From  the  judgment  dismissing  the  com- 
plaint, Tvith  costs,  the  plaintiff  appealed  to  this  court.'' 

For  the  appellant  there  was  a  brief  by  CoUvns  <&  Pierce^ 
and  oral  argument  by  Mr.  Pierce.  They  argued,  inter  aliay 
that  an  order  authorizing  the  work  to  be  done  should  have 
been  made  by  the  common  council  in  the  first  instance. 
Sec.  4,  subch.  7,  ch.  268,  Laws  of  1865;  Johnston  v.  Oshkosh^ 
21  Wis.,  186 ;  Canjkld  v.  Smith,  34  id.,  381 ;  Povmd  v.  Super- 
visors  of  Chippewa  Co.,  43  id.,  63 ;  Hall  v.  City  of  Chippewa 
FaUsj  47  id.,  267.  No  notice  was  given  to  the  owner  of  the 
land  to  do  the  work,  as  required  by  sec.  11,  ch.  387,  P.  &  L. 
Laws  of  1870.  The  certificate  was  issued  by  Uie  city  clerk 
against  plaintiff's  land  without  any  proof  from  the  street 
commissioner  that  a  lien  had  accrued  as  required  by  sec.  5, 
cL  387,  P.  &  L.  Laws  of  1870;  and  no  report  was  made  by 
the  city  clerk  to  the  common  council  before  the  levy  of  the 
tax,  verified  by  his  affidavit,  as  required  by  said  section. 
These  are  jurisdictional  defects,  and  not  mere  irregularities. 
Povmd  V.  Supervisors,  supra;  Dean  v.  Charlton,  27  Wis.,  522. 
No  presumption  will  be  indulged  in  favor  of  the  correctness 
of  (official  action  of  the  common  council.  Their  authority 
must  be  clearly  and  positively  shown.  Eldred  v.  Leahy,  31 
Wis.,  546;  Canftdd  v.  Smith,  34  id.,  381;  Massing  v.  Ames, 
37  id.,  645.  The  work  not  having  been  done  as  required  by 
the  contract,  the  defendant  Smith  is  not  entitled  to  any  pay 
therefor,  ^onesied  v.  Mayor  of  New  Torh,  6  Bosw.,  550; 
8.  a,  22  N.  T.,  162. 
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W.  J.  AUeny  for  the  respondents,  argued,  among  other 
things,  that  the  judgment  in  the  mcmdcmiua  suit,  adjudging 
the  reassessed  tax  valid,  is  binding  not  only  as  against  the 
parties  to  that  suit,  but  also  as  against  all  others.  A  judg- 
ment against  a  county  or  its  legal  representative  in  a  matter 
of  general  interest  to  all  the  people  thereof,  is  binding  not 
only  on  the  official  representatives  of  the  county  named  in 
the  proceedings  as  defendants,  but  upon  all  the  citizens 
thereof,  though  not  made  parties  defendant  by  name.  Glark 
V.  Wolfy  29  Iov\^a,  197.  Not  only  parties  but  privies  are 
bound  by  a  judgment;  and  by  privies  are  meant  persons 
who  are  represented  by  the  parties  and  claim  under  them, 
who  have  mutual  or  successive  relationship  to  the  same  right 
or  thing.  Goddard  v.  Benson^  15  Abb.  Pr.,  191 ;  Manly  v. 
Kidd,  33  Miss.,  141 ;  Johnson  v.  Wdd,  8  La.  Ann.,  126.  When 
the  court  has  deliberately  examined  and  settled  a  legal  ques- 
tion in  one  suit,  it  will  not  afterwards  listen  to  an  argument 
of  the  same  question,  although  it  arises  in  another  suit 
between  diflferent  parties.  Teal  v.  Woodwardy  3  Paige,  470; 
Kea/mey  v.  BuUeVy  1  Ohio  St.,  362;  Alexander  v.  Worthing- 
tony  5  Md.,  471.  Judgments  in  rem  are  binding  not  only 
upon  parties  and  privies,  but  also  upon  strangers.  The  Mary 
Ann,  2  Ware,  103;  The  Globcy  2  Blatch.  C.  C,  427;  State  v. 
Central  Pacific  R.  R.  Co.y  10  Nev.,  47.  Whenever  a  tax  is 
attempted  to  be  levied  for  lawful  purposes,  and  fails  of  col- 
lection through  any  defect  or  want  of  legality,  it  may  be 
reassessed  under  legislative  authority.  TaUman  v.  JanesviUey 
17  Wis.,  71;  Cro88  v.  Milwa/ukeey  19  id.,  509;  May  v. 
JSbldridgey  23  id.,  93;  MUls  v.  Charleton,  29  id.,  400;  Dill  v. 
Roberts,  30  id.,  178;  Marsh  v.  SupervisorSy  42  id.,  503.  In 
relation  to  the  validity  of  reassessments,  there  is  no  distinction 
between  general  and  special  taxes.    May  v.  Holdridge^  swpra, 

Taylor,  J.    On  the  part  of  the  appellant  it  is  contended 
that  the  common  council  had  no  power  to  charge  his  lot  with 
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the  payment  of  this  alleged  special  tax  in  the  first  instance, 
or  by  way  of  a  reassessment  or  relevy  thereof.  This  raises  two 
questions:  1.  Was  the  original  assessment  authorized  by  law? 
2.  If  it  was  not,  was  the  judgment  of  the  circuit  court  com- 
manding the  common  council  of  said  city  to  reassess  and 
relevy  the  same  an  erroneous  judgment? 

It  will  be  seen,  by  an  examination  of  the  decision  of  the 
learned  circuit  judge,  that  he  does  not  in  his  conclusions  of 
law  express  any  opinion  upon  the  question  as  to  the  legality 
or  validity  of  the  tax  as  originally  assessed  upon  the  prop- 
erty of  the  plaintiff.  He  simply  holds  that  the  first  judg- 
ment setting  aside  the  tax  and  enjoining  its  collection  is  not 
binding  upon  the  defendant  Reeder  Smithy  because  he  was 
not  a  party  thereto,  and  was  at  the  time  the  owner  of  the 
claim  for  the  payment  of  which  the  tax  was  assessed ;  and 
he  also  holds  that  the  plaintiff  was  not  bound  by  the  mamr 
damns  proceedings,  because  he  was  not  a  party  thereto.  In 
both  these  conclusions  of  law  we  are  of  the  opinion  the 
learned  circuit  judge  was  clearly  right.  In  the  case  of  the 
nw/ndamus  proceedings  it  seems  to  us  very  clear  that  the  com- 
mon council  did  not  represent  the  rights  of  the  plaintiff. 
The  proceeding  was  a  direct  proceeding  to  charge  the  plaint- 
iff's property  with  the  payment  of  a  claim  owned  by  the 
defendant  Reeder  Smithy  and  which  he  claimed  was  charge- 
able to  and  payable  out  of  the  property  of  the  plaintiff.  The 
jdaintiff  was  the  only  one  interested  in  resisting  the  claim  of 
Smith;  and  if  he  can  be  barred  of  his  right  to  contest  the 
validity  of  the  charge  by  a  proceeding  to  which  he  is  not  a 
party  and  of  which  he  has  legally  no  knowledge,  it  would 
seem  to  be  contrary  to  the  well  settled  rule  of  law  that  no 
person  is  bound  by  any  judgment  in  an  action  to  which  he  is 
not  a  party  iinless  he  claims  his  right  under  some  one  who 
was  a  party  thereto.  This  case  cannot  be  governed  by  the 
rule  which  binds  all  the  tax-payers  of  a  municipality  by  the 
judgment  of  a  court  of  competent  jurisdiction  declaring  that 
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the  claim  of  the  party  against  it  is  a  valid  claim.  In  the 
case  of  a  claim  made  against  the  city,  town,  county  or  other 
municipality,  the  claimant  cannot  make  the  tax-payers,  to 
whose  property  he  must  ultimately  resort  for  the  payment  of 
his  claim,  parties  to  his  action  to  determine  its  validity ;  and 
the  municipality  in  its  corporate  capacity  is  the  party  with 
which  the  contest  must  be  made.  In  an  action  of  that  kind 
the  municipality,  by  its  officers,  represents  the  rights  of  the 
tax-payers  whose  property  must  ultimately  pay  the  demand. 
The  claim,  in  such  case,  is  a  claim  against  the  municipality 
and  not  against  the  tax-payers;  but  when  established  against 
the  municipality,  the  property  of  the  tax-payer  becomes 
bound  to  pay  his  quota  of  the  tax  necessary  to  discharge  the 
debt.  This  is  all  that  was  determined  in  the  case  of  Clarh 
V.  Wolf  J  29  Iowa,  197,  cited  by  the  learned  counsel  for  the  re- 
spondent. In  the  case  at  bar.  Smith  had  no  claim  against 
the  city  of  Appleton;  he  had  simply  the  right,  if  he  had  any 
right,  to  invoke  the  action  of  the  city  authorities  to  aid  him 
in  enforcing  his  claim  against  the  property  of  the  plaintiff; 
and  the  fact  that  he  compelled  them  to  act  by  the  writ  of 
mand<3/mu9  can  give  no  more  force  to  their  action  than  if  it 
had  been  done  voluntarily,  unless  the  party  to  be  afifected  by 
their  action  was  also  made  a  party  to  the  proceeding.  They 
were  the  mere  agents  of  the  holder  of  the  claim  to  enforce 
it  against  the  plaintiff;  and  if  they  had  no  legal  right  to  en- 
force the  claim,  the  plaintiff  must  have  the  right  to  contest 
its  validity  when  the  attempt  to  enforce  the  same  is  made  in 
a  way  which  affects  his  rights. 

Although  the  learned  circuit  judge  did  not  find,  as  one  of 
his  conclusions  of  law,  that  the  special  assessment  was  illegal 
and  void  when  originally  levied  upon  the  plaintiff's  property, 
and  that  the  former  judgment  vacating  the  same,  and  per- 
petually enjoining  the  collection  thereof,  was  a  proper  judg- 
ment under  the  proofs,  yet  he  finds,  under  the  head  of  findings 
of  fact,  in  the  fifteenth  finding,  as  follows:   "Although 
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the  work  contracted  to  be  done  and  performed  by  Peter  Berg 
as  aforesaid  -was  not  fully  and  completely  performed  by  said 
Earriman,  bis  assignee,  yet  said  Harriman  was  only  paid  or 
settled  with  for  the  amount  of  work  actually  performed ;  and 
the  court  finds  that  there  was  no  fraud  in  any  of  the  fore- 
going enumerated  proceedings,  and  the  land  of  the  plaintiff 
aforessdd  was  properly  assessable,  and  the  sum  mentioned  in 
said  street  certificate,  to  wit,  $81.11,  was  a  proper  amount 
which  should  have  been  assessed  against  said  land  had  all  the 
proceedings  been  regular,  and  the  same  on  reassessment 
became  legal,  regular  and  binding,  and  all  previous  irreg- 
ularities and  defects  do  not  affect  its  validity." 

This  finding,  which  is  a  mixture  of  fact  and  law,  by  impli- 
cation, at  least,  finds  that  the  original  assessment  was  irreg- 
ular and  void,  and  was  properly  enjoined,  but  in  effect  holds 
that  because  there  was  no  fraud  in  fact  perpetrated  or  in- 
tended either  by  the  contractor  or  the  council,  and  because 
the  value  of  the  work  done  on  the  street  amounted  to  the 
sum  of  $81.11,  it  was  properly  reassessable  upon  the  plaint- 
iff's land.  The  facts  in  the  case  are  briefly  these:  (1)  On 
the  8th  of  July,  1873,  the  common  council  passed  a  resolution 
directing  the  city  engineer  to  furnish  plans  and  specifications 
for  grubbing,  grading  and  ditching  the  street  in  question,  and 
directing  the  city  clerk,  immediately  after  the  same  should 
have  been  placed  on  file,  to  order  the  completion  of  said 
work  within  ten  days.  (2)  On  the  13th  of  August,  1873,  the 
clerk  was  directed  to  advertise  for  sealed  proposals  for  grad- 
ing, grubbing  and  ditching  such  street  according  to  plans  and 
specifications  on  file.  (3)  On  the  23d  of  August,  1873,  a 
contract  was  entered  into  with  Peter  Berg  for  grading  and 
grubbing  said  street.  (4)  On  the  27th  of  May,  1874,  the 
conunon  council  passed  a  resolution  annulling  such  contract 
for  nonfulfillment  thereof.  (5)  The  work  was  not  done 
according  to  contract  as  to  the  amount  of  work  to  be  done, 
nor  according  to  the  plans  or  specifications  adopted  by  the 
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council.  (6)  The  clerk  of  the  city,  without  any  apparent 
direction  of  the  common  council  of  said  city,  and  after  the 
passage  of  the  resolution  annulling  the  contract  under  which 
the  work  was  done,  issued  a  certificate  to  J.  E.  Harriman, 
the  assignee  of  the  Berg  contract,  certifying  that  he  had 
done  work  to  the  amount  of  $81.11,  which  was  chargeable 
to  the  said  plaintiflPs  land ;  and  on  November  21, 1874,  the 
clerk  made  a  report  to  the  common  council  of  said  city  in 
writing,  with  a  schedule  of  lots  and  lands  subject  to  special 
taxes  and  assessments  to  be  levied  against  said  lots  and  lands, 
and  in  such  schedule  was  included  the  land  of  the  plaintiff 
charged  with  the  said  special  assessment  of  $81.11  for  grad- 
ing under  the  contract  with  Peter  Berg.  Thereupon  the 
common  council,  by  resolution  duly  entered  in  their  minutes, 
assessed  against  said  real  estate  of  the  plaintiff  the  said  sum 
of  $81.11  as  a  special  tax  for  the  work  done  under  said  Berg 
contract.  (7)  The  said  special  tax  was  inserted  in  the  tax 
poU  for  said  year  as  a  tax  on  said  plaintiffs  land.  (8)  The 
amount  of  said  special  tax,  it  seems,  although  the  evidence 
is  not  very  clear  on  that  point,  was  agreed  upon  by  the  said 
Harriman,  who  did  the  work,  and  some  of  the  ofllcers,  as  a 
compromise  and  settlement  for  the  work  done  under  the  Berg 
contract. 

Upon  this  point  the  learned  circuit  judge  found  as  follows : 
**  When  Harriman  had  completed  the  job,  the  city  surveyor 
refused  to  accept  the  same,  claiming  that  the  work  was  not 
done  in  accordance  with  the  plans  and  specifications;  and 
afterwards  the  said  city  surveyor  made  a  survey  and  estimate 
of  the  quantity  and  amount  of  the  work  left  undone  on  said 
job.  This  was  made  under  the  order  of  the  common  coun- 
cil of  the  city  of  Appleton;  and  afterwards  the  city  of  Ap- 
pleton,  by  its  officers,  accepted  the  job,  and  settled  for  it,  ly 
v)ay  of  compromisey  by  allowing  therefor  an  amount  equal 
to  the  amount  and  quantity  of  work  done  thereon,  as  esti- 
mated by  the  city  surveyor;  and  on  this  basis  the  common 
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council  of  the  said  city  of  Appleton  ordered  certificates  and 
orders  to  be  issaed  by  the  city  clerk,  and  among  the  certifi- 
cates and  orders  so  issued  was  the  one  described  in  the  com- 
plaint against  the  plaintiffs  land,  for  $81.11,  bearing  date 
November  21,  1874.  If  the  work  had  been  fully  completed 
at  the  contract  price  of  35  cents  per  cubic  yard  instead  of 
25  cents,  as  estimated  by  the  city  surveyor,  then  888  yards, 
and  excavating  at  35  cents,  is  $310.80,  one-half  of  which  is 
$155.40,  and  add  $30.50  for  grubbing,  making  the  sum 
$189.90,  as  chargeable  to  the  plaintiffs  land;  instead  of 
which  amount  the  plaintiffs  land  was  only  charged  with 
$81.11,  the  estimated  amount  of  work  done  only." 

This  finding  was  excepted  to  by  the  appellant,  and  whether 
it  is  sustained  in  its  entirety  by  the  proofs,  it  is  difficult  to 
determine  from  the  evidence  presented  to  us.  We  think, 
however,  it  is  substantially  sustained  in  its  material  facts. 
This  tax  so  assessed  upon  the  plaintiffs  land  was  set  aside, 
and  its  collection  enjoined,  in  the  plaintiffs  action  against 
the  county  and  its  treasurer,  by  the  judgment  of  the  circuit 
court,  November  22,  1876. 

This  judgment  was  undoubtedly  correct,  for  at  least  two 
reasons:  (1)  Because  the  city  clerk  did  not  give  any  notice 
to  the  owners  of  the  lots  which  were  to  be  charged  with  the 
cost  of  grading,  grubbing  and  ditching,  requiring  them  to  do 
the  work  within  a  reasonable  time,  before  advertising  for 
proposals  for  contracts  to  do  the  work,  as  required  by  section 
5,  subch.  7,  ch.  268,  Laws  of  1865,  as  amended  by  section 
11,  ch.  287,  P.  &  L.  Laws  of  1870.  (2)  Because  there  is  no  pre- 
tense that  the  special  tax  was  assessed  upon  the  plaintiffs 
land  in  payment  for  work  done  in  grading,  grubbing  and 
ditching  the  street  in  question,  according  to  the  plans  and 
specifications  adopted  by  the  common  council  in  relation 
thereto.  On  the  contrary,  the  evidence  clearly  shows  that 
the  work  was  not  done  in  accordance  with  the  plans  and 
specifications  so  adopted,  nor  in  compliance  with  the  contract 
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made  by  Berg  with  the  city  for  doing  such  work.  Nor  is 
there  any  evidence  tending  to  show  that  the  grading,  grub- 
bing and  ditching  on  said  street  has  ever  been  done  and 
completed  according  to  the  plans  adopted  by  the  common 
council  for  doing  the  same;  and  the  fair  inference  from  the 
whole  evidence  is  that  it  never  has  been  completed,  but  has 
been  abandoned  by  the  city.  The  tax  was  assessed  to  pay 
one-half  a  sum  which  was  the  estimated  value  of  the  work 
done  on  the  street  by  the  assignee  of  Berg,  not  in  accord- 
ance Avith  the  terms  of  his  contract,  nor  according  to  the 
plans  and  specifications  adopted  by  the  common  council  for 
grubbing,  grading  and  ditching  said  street,  but  in  violation 
and  disregard  of  both.  Under  the  charter  of  the  city  of 
Appleton,  the  common  council  had  no  authority  to  let  any 
contract  for  grading  and  grubbing  the  street  in  front  of 
plaintiff's  lot,  until  notice  had  been  first  given  to  the  owner  re- 
quiring him  to  do  the  same  as  required  by  said  section  5,  subch. 
7,  above  cited.  The  want  of  this  notice  was  a  jurisdictional 
defect,  and  renders  all  subsequent  proceedings  void.  This 
court  so  held  in  the  case  of  Johnston  v.  City  of  Oshkoshj  21 
Wis.,  184.  The  late  learned  Chief  Justice  Dixon,  in  his 
opinion  in  that  case,  says  the  want  of  such  notice  "is  an 
insuperable  objection  to  the  validity  of  the  taxes  for  the  non- 
payment of  which  the  deed  was  executed.  The  street  com- 
missioners had  no  power  to  enter  into  a  contract  without 
having  given  the  notice."  He  cites  Knedand  v.  Milwaukee^ 
18  Wis.,  411.  The  charter  of  the  city  of  Oshkosh  is  sub- 
stantially the  same  as  that  of  Appleton  upon  the  subject  of 
giving  notice  to  the  owners  before  letting  contracts.  See 
section  6,  subch.  7,  ch.  133,  P.  &  L.  Laws  of  1856.  Upon 
the  point  whether  the  giving  of  such  notice  should  be 
deemed  merely  directory  under  the  provisions  of  said  charter, 
section  15,  subch.  18  of  said  chapter  133,  which  provides 
that  "  all  directions  given  in  the  charter  for  the  assessing  of 
lands,  and  the  levy  and  collecting  of  taxes  and  assessments, 
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shall  be  deemed  only  directoiy,  and  no  error  or  informality 
in  the  proceedings  of  any  of  the  oflSoers  entrusted  with  the 
same,  not  affecting  the  substantial  justice  of  the  tax  itself, 
shall  vitiate  or  in  any  wise  affect  the  validity  of  the  tax 
or  assessment,"  the  learned  chief  justice  said :  "  It  is  con- 
tended for  the  plaintiff  that  the  giving  of  the  notice  is  only 
directory,  and  that  the  omission  does  not  avoid  the  tax.  It 
is  obvious  that  the  provisions  of  this  section  do  not  apply  to 
the  notice,  but  are  intended  to  govern  the  proceedings  of  the 
oflBcers  after  the  debt  or  liability  for  which  the  taxes  are  as- 
s^sed  or  levied  has  once  been  lawfully  created.  Without 
any  debt  or  liability  the  very  groundwork  of  the  tax  is  want- 
ing, and  there  can  be  no»valid  assessment  or  levy.  As  well 
might  the  municipal  authorities  attempt  to  assess  or  levy  a 
tax  without  any  improvement  having  been  directed  at  all,  or 
without  its  having  been  made.  But  if  this  section  does 
apply  to  the  notice,  it  is  still  within  the  exceptions  contained 
in  the  section  itself.  Every  one  having  had  the  slightest  ex- 
perience in  such  matters  knows  that  the  right  reserved  to  the 
owners  and  occupants  to  make  the  improvements  themselves 
is  a  substantial  right,  and  one  which  cannot  be  dispensed 
with  without  very  great  danger  of  oppression  and  injustice." 

The  doctrine  of  this  case  has  l^n  aflBrmed  by  this  court 
in  Canfidd  v.  Smithy  34  Wis.,  381 ;  Pound  v.  Supervisors^  43 
Wis.,  63;  Hall  v.  City  of  Chippewa  Falls,  47  Wis.,  267; 
Massing  v.  Treasurer  of  Bane  Ccmnty,  37  Wis.,  645;  Stale  ex 
rd.  Flint  v.  Fond  d/u  Lac,  42  Wis.,  287. 

The  second  objection  to  the  assessment  seems  equally  fatal 
to  its  validity.  Under  the  charter  the  city  authorities  have 
the  power  to  impose  a  charge  upon  the  real  estate  of  its  cit- 
izens for  the  purpose  of  improving  its  streets,  in  favor  of  the 
person  who  does  the  work  in  making  such  improvement.  In 
most  cities  the  whole  cost  of  the  improvement  is  chargeable 
to  the  lot  fronting  the  street  improved.  In  the  city  of 
Appleton  but  one-half  the  cost  is  so  chargeable.    To  make 
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such  charge  a  valid  tax  or  claim  on  the  property  of  the  cit- 
izen, certain  prerequisites  are  necessary.  The  proper  city 
authorities  must  first  determine  that  the  improvement 
shall  be  made;  then  they  must  determine  the  plan  upon 
which  it  shall  be  made,  so  that  an  estimate  of  its  cost  can 
be  made ;  and  an  estimate  of  such  cost  must  be  made ;  then 
notice  to  do  the  work  must,  as  we  have  seen,  be  given  to  the 
owner;  and  if,  after  such  notice,  he  fails  to  do  the  work, 
the  work  must  be  advertised  and  let  to  the  lowest  bidder. 
A  contract  must  be  entered  into  with  such  bidder  binding 
him  to  do  the  work  according  to  the  plans  and  specifica- 
tions; and  when  the  work  is  done  according  to  such  plans 
and  specifications,  then,  and  not  flU  then,  the  land  of  the 
dtizen  may  be  charged  with  his  share  of  the  cost  of  such 
work.  If,  after  going  through  all  this  work,  and  after  letting 
the  contract,  the  contractor  may  refuse  to  do  the  work  in 
accordance  with  the  plans  and  specifications  adopted  by  the 
proper  authorities,  and  may  do  the  work  according  to  a  plan 
of  his  own,  and  refuse  to  perform  his  contract,  and  still 
charge  the  citizen  with  the  value  of  the  work  done,  if  he  is 
fortunate  enough  to  get  the  consent  of  the  authorities  of  the 
city  to  recognize  his  plan  of  doing  the  work,  and  get  them 
to  levy  a  tax  to  pay  him  Uierefor,  then  none  of  the  require- 
ments of  the  statute  directing  how  the  streets  may  be  im- 
proved are  of  any  binding  force,  and  every  real  estate  owner 
will  be  at  the  mercy  of  the  city  officials,  and  may  be  com- 
pelled to  pay  for  any  work  which  another  citizen  may  see 
fit  to  do  upon  the  street  in  front  of  his  property.  If  this 
can  be  done,  then  that  will  have  been  accomplished  in  fact 
which  Chief  Justice  DrxoN  exclaimed  against  as  absurd  in 
the  language  above  quoted.  "  As  well  might  the  city  author- 
ities attempt  to  assess  or  levy  a  tax  without  any  improvement 
having  been  directed."  It  is  clear,  from  the  evidence  and 
findings  in  this  case,  that  the  improvement,  as  made  by  the 
contractor,  was  never  directed  by  the  city  authorities,  and  if 
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the  owner  mast  pay  for  work  done,  not  in  execution  of  the 
plan  adopted  by  the  city,  but  in  execution  of  a  plan  adopted 
by  the  person  doing  the  work,  then  he  is  compelled  to  pay 
for  an  improvement  never  directed  by  the  city.  We  do  not 
think  a  charge  of  this  kind  should  be  tolerated.  Every  con- 
tractor who  does  work  in  improving  or  grading  a  street  in  a 
city  where  the  cost  of  said  improvement  or  grading  is 
chargeable  to  the  owners  of  the  abutting  lots,  and  where  he 
is  compelled  to  resort  to  a  special  assessment  upon  such  lots 
for  his  -pay,  or  any  portion  thereof,  must  see  to  it  that  the 
proceedings  of  the  city  authorities  in  directing  the  same  are 
r^ular,  in  those  matters  at  least  which  are  essential.  The 
authorities  are  in  some  sense  his  agents  in  fixing  the  charge 
upon  tke  adjoining  property  for  his  benefit,  and  if  they  pro- 
ceed irregularly  he  is  to  suflfer  from  such  irregularity ;  and 
especially  he  should  suflfer  when  he  causes  the  irregularity 
himself  by  neglecting  or  refusing  to  carry  out  the  plan  of 
the  improvement  adopted  by  the  authorities,  and  which,  by 
his  contract,  he  agreed  to  carry  out. 

It  being  clear  that  the  original  tax  was  irregular  and 
void,  it  only  remains  to  be  seen  whether  there  was  any  au- 
thority for  reassessing  and  relevying  the  same  under  the 
provisions  of  chapter  71,  Laws  of  1874.  This  chapter,  so 
far  as  it  gives  the  power  to  reassess  and  relevy  a  tax  which 
has  been  declared  void  for  some  irregularity,  is  substantially 
a  re^nactment  of  chapter  132,  Laws  of  1868,  as  amended  by 
chapter  52,  Laws  of  1870,  with  the  following  words  of  lim- 
itation inserted,  which  were  not  found  in  the  previous  chap- 
ter, viz. :  "  if  the  lands  were  properly  assessable,  and  the  tax 
was  the  proper  amount  which  should  have  been  assessed 
against  such  lands."  If  the  word  *' assessable,"  in  the  above 
limitatioD,  means  chargeable  with  the  particular  tax  sought 
to  be  reassessed  and  levied  thereon,  as  we  think  it  clearly 
does,  then  we  are  very  clear  that  this  sum  of  $81.11  could 
not  be  lawfully  reassessed  thereon,  for  the  reason  that  said 
V0L.LV— 6 
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sum  never  was  a  tax  chargeable  to  said  lot.  We  think  it  is 
also  excluded  by  the  other  limitation  that  the  tax  set  aside 
and  sought  to  be  reassessed  was  the  proper  amount  which 
should  have  been  originaUy  charged  to  said  lands.  As  we 
have  said  above,  the  city  authorities  have  no  power  to  charge 
the  plaintiffs  land  with  any  amount  as  a  special  tax  for  doing 
work  in  grading  the  street  in  front  of  his  lot,  unless  such 
grading  was  done  in  substantial  accordance  with  plans  and 
specifications  previously  adopted  by  the  city  authorities. 
There  is  no  power  vested  in  the  city  authorities  to  charge  a 
lot  owner  with  the  cost  of  work  done  on  the  street  in  front 
of  his  lot,  except  when  it  is  done  in  the  execution  of  some 
plan  previously  adopted  for  the  improvement  thereof.  We 
are  very  clear  that  this  statute  was  never  intended  to,  and 
does  not,  authorize  the  city  authorities  to  charge  the  owner 
of  real  estate  with  a  special  tax  for  the  benefit  of  a  con- 
tractor who  has  refused  and  neglected  to  perform  the  work 
contracted  to  be  done  in  accordance  with  his  contract,  by  way 
of  a  reassessment.  When  it  appears  that  the  charge  sought 
to  be  enforced  as  a  special  tax  is  in  no  sense  a  charge  upon 
the  land  of  a  citizen,  and  it  has  been  set  aside  and  enjoined 
for  that  cause,  it  cannot  be  converted  into  a  lawful  charge 
by  the  process  of  reassessment.  Such  a  case  does  not 
come  within  the  meaning  of  the  reassessment  act.  The 
difficulty  with  this  charge  sought  to  be  relevied  as  a  special 
tax  is  something  more  than  an  irregularity  or  an  omission  to 
comply  with  the  forms  of  law  within  the  meaning  of  said 
statute.  There  is,  in  fact,  no  tax  to  be  reassessed  or  relevied. 
If  there  had  been  no  other  irregularity  in  this  case  except 
the  want  of  the  notice  to  the  owner  of  the  property  to  do 
the  work  before  the  contract  was  let,  and  the  evidence  had 
clearly  shown  that  the  work  had  been  done  in  all  respects  in 
accordance  with  the  plans  and  specifications  adopted  by  the 
proper  authorities,  and  that  the  amount  charged  for  the  per- 
formance of  the  work  was  a  just  and  fair  compensation 
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therefor,  I  am  not  prepared  to  say  that  it  might  not  have 
heen  properly  reSssessed  upon  the  plaintiflTs  land  under  the 
statute;  but  the  facts  in  this  case  do  not  present  that  ques- 
tion for  our  consideration.  The  right  to  reSssess  a  tax  under 
the  provisions  of  chapter  132,  Laws  of  1868,  as  amended  by 
chapter  52,  Laws  of  1870,  has  been  considered  in  this  court 
in  the  cases  of  Dean  v.  Charlton,  Treasurer,  23  Wis.,  590,  and 
Bean  v.  Charlton,  Treasurer,  27  Wis.,  522.  In  the  first  case, 
the  late  learned  Justice  Paine,  in  considering  the  question 
whether  the  tax  declared  void  in  that  case  could  be  reassessed 
under  the  provisions  of  said  chapter  132,  Laws  of  1868,  used 
the  following  language:  "The  position  is  based  upon  the 
provisions  of  chapter  132  of  the  general  laws  of  1868.  But 
that  merely  provides  that  where  any  taxes  or  assessments 
have  been  set  aside  or  declared  void  by  any  court  in  conse- 
quence of  any  irregularity  or  neglect  to  comply  with  the  law 
in  the  proceedings,  it  may  be  afterward  reassessed.  It  ap- 
plies, therefore,  obviously  only  to  such  taxes  and  asaesmientB 
08  were  authorized  hy  law.  Where  there  is  any  irregularity 
or  defect  in  assessing  these,  they  may  be  reassessed.  But  it 
would  be  a  strange  use,  or  abuse,  of  such  a  statute  to  say  that 
it  would  extend  to  the  assessment  of  a  tax  which  was  de- 
f«5tive,  not  on  account  of  mere  irregularity  in  the  proceed- 
ings, but  for  an  entire  want  of  authority.  That  is  the 
ground  of  the  objection  to  the  tax  here  in  question,  and  this 
statute  has,  therefore,  no  application  to  it." 

In  the  second  case.  Justice  Lyon,  in  commenting  upon  the 
same  law,  as  well  as  upon  chapter  316,  P.  &  L.  Laws  of  1869, 
says  in  reference  to  chapter  132,  Laws  of  1868,  that  it  only 
authorizes  a  reassessment  (1)  for  any  irregularity  in  any  of 
the  proceedings  in  levying  the  same;  and  (2)  for  any  omis- 
sion to  comply  with  the  forms  of  law  under  which  it  was 
levied  or  ass^sed ;  and  then,  in  speaking  of  the  power  to 
reSssess  the  tax  set  aside  in  that  case,  he  uses  the  following 
language:  "'They  were  not  set  aside  merely  because  of  any 
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such  irregularity,  omission,  or  non-compliance,  or  for  any 
other  mere  non-feasance,  but  for  a  palpable  misfeasance;  for 
a  plain  violation  of  the  provisions  of  law  in  fraud  of  the 
rights  of  the  plaintiff  and  to  his  injury.  .  .  .  This  is  not 
the  case  of  a  mere  irregularity  in  the  proceedings,  nor  of  an 
omission  to  comply  with  the  forma  of  law,  nor  yet  of  a  mere 
non-compliance  with  the  provisions  of  the  law,  hut  it  is  a  case 
of  positive  violaiion  of  the  law  in  a  material  and  vital  jpoint; 
and  to  construe  this  statute  as  authorizing  the  relevy  and  re- 
assessment of  such  taxes  upon  the  lots  of  the  plaintiflf  would 
in  my  opinion  not  only  violate  the  rule  of  strict  construc- 
tion before  laid  down,  but  would  pervert  the  intention  of 
the  legislature  as  expressed  therein." 

Whether  the  remarks  of  Justice  Lyon  in  this  case  as  to 
the  construction  which  should  be  given  to  chapter  316,  P.  & 
L.  Laws  of  1869,  have  been  in  any  way  modified  by  the 
subsequent  decisions  of  this  court  in  the  cases  of  MUls  v. 
ChaHetony  29  Wis.,  400;  Beam,  v.  JSorchsenius,  30  Wis.,  236; 
and  Evans  v.  Sha/rjp^  29  Wis.,  564,  is  wholly  immaterial  in 
the  consideration  of  this  case.  It  is  certain  that  the  opin- 
ions of  this  court  in  the  two  cases  first  above  cited,  as  to  the 
construction  which  should  be  given  to  chapter  132,  Laws  of 
1868,  have  never  been  questioned;  and  we  have  no  disposi- 
tion to  question  their  correctness  as  applicable  to  the  facts  in 
the  case  at  bar. 

We  are  clearly  of  the  opinion  that  the  claim  of  Berg  or 
his  assignee  for  compensation  for  work  done  upon  the  street 
in  front  of  the  plaintiffs  lot,  awarded  to  him  by  the  com- 
mon council  of  the  city  upon  a  compromise,  when  it  is  clearly 
shown  that  the  work  was  not  done  either  in  accordance  with 
his  contract  or  with  the  plans  or  specifications  adopted  by 
the  common  council  for  grading  and  grubbing  said  street,  is 
in  no  sense  a  special  tax,  and  there  is  no  more  power  in  the 
common  council  to  charge  the  plaintiff's  real  estate  with  the 
payment  thereof,  than  there  is  to  charge  his  property  with 
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the  entire  payment  of  any  other  claim  made  for  work  done 
for  the  city.  To  charge  the  lot  owner  with  the  cost  of  work 
done  upon  the  street,  it  most  at  least  be  shown  to  have  been 
done  in  execution  of  a  plan  adopted  for  the  improvement  of 
such  street.  This  the  evidence  in  this  case  fails  to  show; 
and  the  attempt  to  reassess  it  on  plaintiff's  land  was  illegal. 
By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded,  with  directions  to  such 
court  to  grant  the  relief  prayed  for  in  the  complaint. 


Habmok  ts.  Mteb,  Administratrix,  imp. 

ApiHS'-May  10, 1882. 

Deuveky  of  Deed.    Presumption  of  delivery  from  fact  of  record^  Tiow 

overcotne. 

Upon  all  the  pleadings  filed  in  this  case,  it  should  be  treated  as  an 
admitted  fact  that  the  mortgage  here  sought  to  be  set  aside  by  an 
attaching  creditor  of  the  mortgagor  was  not  delivered  to  the 
mortgagee  at  the  time  when  it  was  recorded;  and  the  presumption 
of  delivery  (if  any)  arising  from  the  record  being  thus  overcome, 
the  burden  was  on  defendants  of  showing  an  actual  delivery  before 
the  land  was  attached. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

This  action  was  brought  against  Henry  Walter,  Henry  B. 
Myer  and  Albert  J.  Myer.  Its  object  and  alleged  grounds 
will  sufficiently  appear  from  the  opinion.  Judgment  for  the 
plaintiff  was  entered  on  the  23d  of  August,  1880;  on  the 
25th  of  the  same  month  Albert  J.  Myer  died  at  Buffalo,  New 
York;  and  afterwards  such  proceedings  were  had  that  Cathr 
arine  W.  Myei\  as  administratrix  of  said  Albert  J.  Myer,  was 
made  a  party  to  the  record  and  judgment,  and  duly  filed 
exceptions  to  the  findings  of  fact  and  conclusions  of  law 
herein,  and  appealed  from  the  judgment. 
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For  the  appellant  there  was  a  brief  by  OdlUna  <Sk  Pierce^ 
and  oral  argument  by  Mr.  CoUins. 

For  the  respondent  there  was  a  brief  signed  by  A.  T. 
JBreweTy  his  attorney,  with  OUn  cfe  Grinde^  of  counsel,  and 
oral  argument  by  Mr.  Olm. 

Orton,  J.  This  action  is  brought  by  the  plaintiff,  as  an 
attaching  creditor,  to  remove  the  apparent  cloud  and  incum- 
brance of  a  recorded  mortgage  executed  by  Henry  B.  Myer, 
one  of  the  defendants  in  the  attachment,  to  Albert  J.  Myer, 
on  the  lands  attached,  on  the  grounds  that  the  mortgage  had 
not  been  delivered  before  the  attachment  was  served,  and 
that  it  was  given  to  defraud  creditors.  The  circuit  court 
found  "  that  said  mortgage  was  made  with  intent  to  defraud 
the  creditors  of  Henry  Walter  and  Henry  B.  Myer,"  and 
"  that  it  was  not  delivered  to  Albert  J.  Myer  until  the  real 
estate  aforesaid  had  been  duly  attached." 

The  first  alleged  ground  of  the  action,  that  the  mortgage 
had  riot  been  delivered  before  the  attachment  was  served,  is 
predicated  upon  the  presumptive  or  prima  facie  evidence  of 
its  delivery  from  its  being  placed  upon  record ;  else  its  record 
would  be  no  cloud  upon  the  title  without  other  proof  of  its 
delivery,  and  there  would  be  no  necessity  for  this  suit.  We 
shall  therefore  treat  such  registration  q& prima  fa^  evidence 
of  the  delivery  of  the  mortgage,  to  be  overcome  by  the 
plaintiff;  so  that  the  first  question  to  be  disposed  of  is, 
whether  it  had  been  delivered  before  registration.  The 
testimony  of  the  witness  Kidder,  the  only  witness  on  the 
trial,  is  too  vague,  uncertain  and  unsatisfactory  to  be  re- 
garded as  of  any  weight  upon  this  question.  The  allegation 
of  the  complaint  is,  that  "said  mortgage  was  not  delivered 
to  said  Albert  before  being  put  on  record  as  aforesaid,  and 
was  not  thereafter  delivered  to  said  Albert  until  long  after 
the  said  real  estate  had  been  attached  on  the  said  writ  of 
attachment  as  aforesaid.*' 
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It  is  contended  by  the  learned  counsel  of  the  respondent, 
that  the  first  clause  of  this  allegation  is  not  denied,  but  is 
rather  admitted,  in  the  answer  of  Albert  J.  Myer,  the  mort- 
gagee. His  original  answer  was  made  and  sworn  to  by  his 
attorney,  L.  A.  Russell,  Esq.,  who  states  in  his  verification 
that  he  has  personal  knowledge  of  all  the  material  facts 
therein  positively  stated.  In  this  answer  there  is  no  special 
or  general  denial  of  the  above  allegation  of  the  complaint. 
Afterwards,  the  said  Albert  J.  Myer  made  an  amended 
answer  in  his  own  proper  person,  and  in  this  answer  it  is 
alleged  as  follows:  "That  he  was  not  at  Cleveland,  Ohio, 
when  said  mortgage  was  executed,  and  that  the  said  mort- 
gage was  not  delivered  to  him,  this  defendant,  before  being 
put  upon  record ;  that  while  he  admits  the  plaintiffs  allega- 
tion in  this  respect  in  form,  he  alleges  that  in  law  it  was  re- 
ceived by  him  by  his  authorized  agent,  and  this  defendant 
denies  the  allegation  of  the  plaintiflF  that  said  mortgage  was 
not  received  by  him  before  the  serving  on  said  mortgaged 
property  the  writ  of  attachment  mentioned  in  said  complaint, 
and  alleges  that  said  mortgage  was  before  the  service  of  said 
attachment  received  by  this  defendant  and  held  by  this  de- 
fendant by  his  duly  authorized  agent." 

By  the  most  liberal  construction  of  this  part  of  the  an- 
swer, it  is  certainly  not  denied,  if  it  is  not  admitted,  that  the 
mortgage  was  not  delivefed  before  it  was  recorded.  It  is 
contended  by  the  learned  counsel  of  the  appellants,  that  the 
allegation  that  it  was  not  so  delivered  to  the  mortgagee  was 
only  admitted  in  form, —  that  is,  that  it  was  not  delivered 
personally  to  him, —  but  denied  in  substance  and  fact  by  the 
allegation  that  ^^ inlaw  it  was  received  by  him  by  his  author- 
ized agent."  But  it  wUl  be  observed  that  this  allegation  falls 
short  of  stating  that  it  was  received  by  him  by  his  agent 
before  it  was  recorded.  It  does  not  state  that  it  was  so  re- 
ceived by  him,  which  might  meet  the  point  of  time,  as  well 
as  the  fact  of  delivery.     Then  it  is  alleged  ex  industria  that 
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it  was  delivered  before  the  attachment  was  served.  But, 
aside  from  the  language  itself,  there  are  circumstances  con- 
nected with  the  transaction  and  the  drawing  of  the  answers 
which  would  force  such  a  construction  if  there  was  any 
ambiguity  about  it,  or  even  if  the  language  would  bear  a 
different  construction. 

It  is  stated  in  the  verification  of  the  attorney  Russell  to 
the  first  answer  of  Albert  J.  Myer,  that  he  also  drew  the 
answer  of  the  defendant  Henry  B.  Myer.  In  that  answer  it 
is  alleged  "  that  immediately  upon  executing  said  mortgage, 
and  having  there  then  the  deed  he  had  received  from  said 
Esselbum,  this  defendant  instructed  his  attorney  at  that  time, 
J.  M.  Henderson,  Esq.,  of  Cleveland,  Ohio,  to  send  the  said 
deed  and  mortgage  to  Appleton,  Wisconsin,  for  record,  and 
upon  the  return  of  the  same  to  him,  Henderson,  that  he 
should  deliver  the  mortgage  and  note,  with  certain  other 
securities  collateral  to  the  note,  to  L.  A.  Eussell,  Esq.,  of 
Cleveland,  who  was  then  acting  as  the  attorney  for  said 
Albert  J.  Myer ; "  and  it  is  further  alleged  "  that  he  was  in- 
formed and  believes  that  said  Henderson  did  so  deliver  said 
note  and  securities,  and  among  the  latter  said  mortgage,  to 
said  Eussell  for  said  Albert  J.  Myer."  These  allegations, 
which  purport  to  give  a  detailed  history  of  the  transaction, 
are  consistent  only  with  the  failure  to  deny  that  the  mort- 
gage was  not  delivered  before  it  was  recorded,  and  the  fail- 
ure to  allege  that  it  was  so  deUvered,  in  the  original  answer 
of  Albert  J.  Myer,  made  and  sworn  to  by  the  attorney  Rus- 
sell, and  consistent  only  with  the  failure  to  deny  that  it  was 
not  so  delivered,  and  the  admission  that  it  was  not  in  the 
amended  answer  of  Albert  J.  Myer,  made  by  himself.  Any 
other  theory  than  perfect  consistency  of  these  three  answers 
on  this  point  would  cast  an  imputation  of  perjury  upon. 
Albert  J.  Myer  and  his  father,  Henry  B.  Myer,  one  or  both, 
and  an  imputation  of  gross  malpractice  or  perjury,  and  per- 
haps both,  upon  the  attorney  Russell.    It  should  therefore 
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have  been  treated  on  the  trial  as  an  admitted  fact  that  the 
mortgage  had  not  been  delivered  before  it  was  recorded. 
The  fact  of  its  record,  therefore,  afforded  no  prima  facie  or 
presumptive  evidence  of  its  delivery;  and,  it  being  thus  ad- 
mitted that  it  had  not  been  delivered  before  it  was  recorded, 
and  it  being  alleged  by  the  answers  that  it  was  delivered 
afterwards,  and  before  the  attachment  was  served,  the  onus 
of  proof  that  it  was  so  delivered  rented  upon  the  defendants, 
and  no  such  proof  was  offered. 

The  rights  of  the  defendants  are  thus  left  solely  upon  a 
mortgage  which  never  took  effect  by  delivery  before  the  at- 
tachment of  the  plaintiff  was  served  upon  the  property ;  and 
it  should  therefore  not  stand  in  the  way  of  the  attachment, 
and  its  record  should  not  cast  a  cloud  upon  the  title. 

We  cannot  but  join  with  the  learned  counsel  of  the  appel- 
lants who  were  engaged  in  the  trial  of  the  cause,  in  the  regret 
that,  through  the  evident  negligence  of  the  counsel  for  the 
defendants  elsewhere,  no  evidence  in  their  behalf  was  intro- 
duced on  the  question  of  delivery  of  the  mortgage ;  for  it 
would  seem  that  Ileuderson,  the  attorney  of  Henry  B.  Myer, 
and  KusseU,  the  attorney  of  Albert  J.  Myer,  could  have 
made  the  matter  certain  by  their  evidence,  one  way  or  the 
other,  as  they,  and  they  only,  had  personal  cognizance  of  the 
transaction.  This  disposes  of  the  case  against  the  defendants 
without  considering  the  question  of  fraud ;  and  it  is  well  for 
the  plaintiff  that  it  does  so,  for  we  should  hesitate  to  believe 
that  such  able,  honest  and  high-minded  gentlemen  as  Gen- 
eral Myer,  who  is  now  in  his  grave,  and  his  venerable 
father,  intended  a  base  fraud  upon  creditors  as  the  last  act 
of  their  honorable  lives,  upon  the  testimony  alone  of  this 
man  Kidder,  who  confesses  his  treachery  and  perfidy  by  the 
willing  disclosure  of  their  confidential  communications,  and 
who  seems  to  have  secured  their  confidence  only  for  the  pur- 
pose of  betrayaL 
By  the  Court. —  The  judgment  of   the  cu'ouit  court  is 

aflSrmed. 
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Fleming  vs.  The  City  of  Appleton. 

April  5—  May  10,  188S. 

Crnr  Charter:  Time  for  Appeal.  (IJ  Time  limited  by  permissive 
langttage,  (2)  Limit  of  time  for  appealing  from  decision  of 
coundL 

1.  Where  a  city  charter  provides  that,  upon  the  disallowance  by  the 

council  of  a  claim  agaiQst  the  city,  the  claimant  m^y  appeal  from 
the  decision  to  the  circuit  court  within  a  time  named,  there  can 
be  no  appeal  after  that  time. 

2.  Under  defendant's  charter,  neglect  of  the  council  to  act  upon  a 

claim  for  sixty  days  after  the  same  is  duly  filed,  is  equivalent  to  a 
disallowance  of  the  claim;  and  the  thirty  days*  limitation  for  an 
appeal  begins  to  run  from  the  expiration  of  the  sixty  days. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

On  the  24:th  of  May,  1881,  Fleming  presented  to  the  clerk 
of  the  city  of  Appleton  his  verified  petition,  addressed  to  the 
mayor  and  common  council  of  that  city,  claiming  $1,250 
damages  for  an  injury  alleged  to  have  happened  by  reason 
of  the  insufficiency  or  want  of  repair  of  a  certain  bridge  or 
highway  in  that  cit}'^;  and  he  therein  demanded  payment  of 
the  claim.  At  a  meeting  of  the  common  council,  May  25, 
1881,  the  city  clerk  presented  and  read  said  petition,  and  it 
was  on  motion  referred  to  the  city  attorney,  who  never  made 
any  report  or  took  any  further  action  thereon.  On  the  17th 
of  September,  1881,  Fleming  in  form  appealed  from  the  non- 
action of  the  common  council  to  the  circuit  court ;  and  the 
return  of  the  city  clerk  to  that  court  was  made  and  filed 
therein  September  25,  1881.  At  the  November  term  of  said 
court  in  1881,  the  oity  clerk  moved  to  dismiss  the  appeal,  for 
the  reason  that  the  notice  thereof  had  not  been  served  within 
the  time  allowed  by  law,  and  that  the  court  had  no  jurisdic- 
tion of  the  case.  On  the  21st  of  November,  1881,  after  hear- 
ing the  attorneys  for  the  respective  parties,  the  court  dismissed 
the  appeal ;  and  Fleming  appealed  from  the  order. 

W.  J.  AUeUy  for  the  appellant. 

Samud  Boyd,  for  the  respondent. 


Digitized  by 


Google 


JANUARY  TEEM,  1882.  91 


Fleming  vs.  The  City  of  Appleton. 


Casbodat,  J,  The  determination  of  this  appeal  mnst  de- 
pend upon  the  constniction  to  be  given  to  the  provisions  of 
the  charter  of  the  city  of  Appleton.  The  charter  provides 
that  "no  action  shall  be  maintained  by  any  person  against 
the  city,  upon  any  claims  or  demands  of  any  kind  whatsoever, 
whether  arising  from  contract  or  otherwise,  until  such  person 
shall  first  have  presented  such  claim  or  demand  to  the  com- 
mon council  for  allowance,"  except  upon  city  orders  duly  is- 
sued after  payment  had  been  duly  demanded.  Section  25, 
subch.  5,  of  ch.  47j  Laws  of  1876.  Section  26  of  the  same 
subchapter  provides  that  "  the  determination  of  the  common 
council,  disallowing  in  whole  or  in  part  any  claim  of  any 
person,  shall  be  final  and  conclusive,  and  a  perpetual  bar  to 
any  action  in  any  court  founded  on  such  claim,  except  that 
such  person  may  appeal  to  the  circuit  court,  as  provided  in 
section  27  of  this  chapter."  Section  27  provides  that  "in 
case  any  person  shall  present  his  claim  or  demand  to  the 
common  council,  and  the  said  council  shall  disallow  the  said 
daim  in  whole  or  in  part,  the  said  council  shall  not  thereafter 
entertain  such  claim  again,  and  such  claimant,  if  he  desires, 
may  prosecute  his  said  claim  by  appeal  to  the  circuit  court,  and 
not  otherwise."  Section  28  provides  that  "  when  any  claim, 
duly  verified,  shall  be  presented  to  the  city  clerk,  and  the 
Gonmion  council  shall  neglect  or  refuse  to  allow  or  disallow 
the  same  for  sixty  days  thereafter,  it  shall  be  deemed  and 
taken  to  be  disallowed,  and  the  owner  or  holder  thereof  shall 
have  the  right  to  appeal  as  in  case  of  a  disallowed  claim." 

Here  the  claim  was  presented  to  the  city  clerk  May  24, 

1881,  and  it  is  very  clear,  under  this  section,  that  the  neglect  or 

refusal  to  allow  or  disallow  the  same  for  sixty  days  thereafter 

mnst  be  deemed  and  taken  to  be  a  disallowance  of  the  claim. 

Such  being  the  provisions  of  the  charter,  it  is  evident  that 

the  petitioner's  "  right  to  appeal  as  in  case  of  a  disallowed 

claim  "  accrued  and  was  complete  on  the  25th  day  of  July, 

1881.     This  being  so,  the  only  remaining  question  is  whether 
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the  appeal  was  taken  in  time.  In  addition  to  the  words 
quoted,  section  28  provides:  "When  any  claim  of  any  per- 
son against  the  city  shall  be  disallowed  in  whole  or  in  part 
by  the  common  counoQ,  such  person  may  appeal  from  the 
decision  of  the  council  disallowing  such  claim  to  the  circuit 
court,  ...  by  causing  a  written  notice  of  such  appeal 
to  be  served  on  the  clerk  of  said  city  within  thirty  days  after 
the  making  of  such  decision."  Here  the  appeal,  instead  of 
being  taken  within  thirty  days  after  the  time  when  the 
claim,  under  the  statute,  must  be  deemed  and  taken  to  have 
been  disallowed,  was  not  taken  until  fifty-four  days  there- 
after. The  contention  is,  that  section  28  prescribes  the  "  man- 
ner'' of  taking  appeals,  and  simply  limits  the  time  within 
which  the  right  may  be  exercised  in  case  of  disallowance  in 
whole  or  in  part  by  affirmative  action  of  the  council,  but 
leaves  it  unlimited  in  case  the  disallowance  is  the  result  of  non- 
action of  the  council.  But,  under  the  charter,  non-action  upon 
the  claim  for  sixty  days  after  its  presentation  is  as  much  a 
decision  of  disallowance  as  an  affirmative  vote  to  that  effect. 
The  failure  during  such  period  to  allow  in  whole  or  in  part 
was,  by  force  of  the  statute,  a  determination  of  disallowance, 
from  which  an  appeal  could  be  taken.  But  the  word  "  may  " 
in  the  section  applies  to  the  time  as  well  as  the  manner,  and 
hence  if  the  section  prescribes  the  manner  in  which  aU  such 
appeals  must  be  taken,  it  must  also  necessarily  prescribe 
the  time  within  which  all  such  appeals  must  be  taken.  Of 
course  no  one  is  obliged  to  appeal*  He  "  may ''  or  "  may  " 
not,  at  his  option.  We  must,  therefore,  hold  that  when  the 
statute  declares  that  "  such  person  may  appeal "  in  the  man- 
ner prescribed  "  within  thirty  days  after  the  making  of  such 
decision,"  it  does,  by  necessary  implication,  prohibit  such 
appeal  after  the  expiration  of  that  period. 
By  the  Cowrt, — The  order  of  the  circuit  court  is  affirmed. 
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Obb  and  another  vs.  LeClaib  and  another. 
AprUB'-May  10,  188X. 

Practicb:  Em>ENCB.    (IJ  Oral  evidence  of  written  contract:  wTien 

dijection  thereto  may  be  taken. 
AooouKT  Stated:  Jubisdiction  of  J.  P.    ffj  Account  stated  binding, 

($)  Amount  of  balance  determines  jurisdiction, 

1.  Where  the  facf  of  an  assignment  of  the  claim  in  suit  to  the  plaintiff 
is  in  issue,  and  oral  evidence  of  such  an  assignment  has  heen 
admitted  on  plaintiff*s  behalf  without  objection,  but  it  appears  on 
cross  examination  that  the  assignment  was  in  writing,  and  no 
reason  is  shown  for  plaintiff*s  failure  to  introduce  it,  defendant  is 
entitled,  on  motion,  to  have  the  oral  evidence  stricken  out. 

fL  A  settlement  or  account  stated  is  binding  on  the  parties  until  set 
aside  for  fraud  or  mistake. 

S.  Where  the  balance  against  one  of  the  parties  on  an  account  stated 
is  less  "than  $200,  an  action  therefor  will  lie  in  justice's  court, 
whatever  may  have  been  the  amount  involved  in  the  original 
account. 

APPEAL  from  the  Circuit  Court  for  Oconto  County. 

The  defendants  appealed  from  an  order  of  the  circuit  court. 
The  case  is  stated  in  the  opinion. 

The  cause  was  submitted  on  the  brief  of  JT.  H,  Wood- 
mansee  for  the  appellants,  and  that  of  A.  Beinhart  for  the 
respondents. 

Cole,  C.  J.  This  action  was  commenced  in  a  justice's  court 
to  recover  the  balance  due  upon  an  account  stated.  It  was 
afleged  in  the  complaint  that  the  account  originally  belonged 
to  Orr,  Newell  &  Co.,  who  assigned  it  to  Hunter  Orr  &  Co., 
and  that  the  latter  firm  had  duly  transferred  it  to  the  plaint- 
iffs. The  answer  was  a  general  denial.  On  the  trial,  on  ap- 
peal, in  the  circuit  court,  a  witness.  Hunter  Orr,  testified  on 
behalf  of  the  plaintiffs  in  respect  to  a  settlement  of  the  ac- 
counts between  the  firm  of  Orr,  Newell  &  Co.  and  the  defend- 
ants.   Among  other  things  he  stated  that  the  account  in 
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suit  had  been  assigned,  and  on  cross  examination  the  witness 
disclosed  the  fact  that  these  assignments  were  in  writing. 
Thereupon  the  defendants'  counsel  moved  to  strike  out  all 
the  parol  evidence  in  regard  to  the  assignments,  which  motion 
was  denied.  In  deciding  the  motion  the  learned  circuit  judge 
said  that  if  the  objection  to  the  parol  evidence  of  the  assign- 
ments had  been  taken  at  the  proper  time  he  should  have  sus- 
tained it,  but  that  the  defendants'  counsel  should  have  asked 
the  witness,  while  he  was  testifying  about  the  assignments, 
whether  they  were  in  writing,  and,  if  it  appeared  that  they 
were,  should  have  insisted  that  the  written  assignments  be 
produced  as  being  the  best  evidence.  In  other  words,  the 
court,  in  effect,  ruled  that  because  parol  testimony  of  the  as- 
•signment  had  been  admitted  without  objection,  the  motion 
to  strike  out  such  testimony  came  too  late.  We  think  this 
view  of  the  circuit  court  was  erroneous.  The  court  took  quite 
too  restricted  a  view  of  the  matter  in  holding,  as  it  did,  that 
the  question  should  have  been  asked  the  witness  at  the  outset 
whether  the  assignments  were  in  writing  or  not',  and  that,  as 
this  was  not  done,  the  objection  to  the  parol  evidence  was 
waived. 

It  is  a  general  rule,  and  one  very  salutary  in  the  adminis- 
tration of  justice,  that  a  party  who  seeks  to  establish  a  fact 
must  do  so  by  the  best  evidence  within  his  power.  He  is  not 
permitted  to  give  secondary  evidence  of  the  contents  of  a 
written  instrument  when  the  writing  itself  is  within  his  reach 
or  under  his  control.  It  is  needless  to  remark  that  the  writ- 
ten instrument  was  the  appropriate  evidence  of  the  assign- 
ment. Said  a  great  common  law  judge,  when  considering 
this  question :  "  I  have  always  acted  most  strictly  on  the  rule 
that  what  is  in  writing  shall  only  be  proved  by  the  writing 
itself."  Lord  Tenterden,  in  Vincent  v.  Cole,  1  Moody  &  MaL, 
257.  Presumably  the  written  assignments  were  within  reach 
of  the  plaintiflfs.  They  should  have  been  required  to  produce 
them,  and  should  not  have  be3n  permitted  to  prove  their  con- 
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tents  hy  paroL  It  is  not  to  be  assumed  that  the  defendants 
knew  that  the  assignments  were  in  writing  until  that  fact  was 
disclosed  on  the  cross  examination  of  the  witness.  The  answer 
put  in  issue  the  assignment  of  the  account  to  the  plaintiflPs  as 
well  as  the  other  facts  stated  in  the  complaint;  and  as  soon 
as  it  appeared  that  the  assignments  were  in  writing,  the  de- 
fendants moved  to  strike  out  the  parol  evidence  of  the  fact. 
This  was  the  only  course  open  to  them  in  order  to  compel  the 
plaintiffs  to  produce  the  best  evidence  of  the  fact  which  they 
sought  to  establish.  The  cases  of  Campbell  v.  Moore,  3  Wis., 
767,  aad  Diener  v.  Diener^  5  Wis.,  483,  ai^e  authorities  to  show 
that  the  motion  to  strike  out  should  have  been  granted. 

On  the  question  of  jurisdiction  our  views  are  adverse  to 
the  defendants.  They  claim  that  the  action  involved  the 
examination  of  an  account  exceeding  $500;  and  therefore 
that  the  justice  had  no  jurisdiction  to  try  it.  But  the  com- 
plaint is  upon  an  account  stated,  and  there  is  ample  evidence 
tending  to  prove  that  the  defendants  and  the  firm  of  Orr, 
Newell  &  Co.  had  settled  their  accounts  and  ascertained  the 
balance  due.  The  witness  Hunter  Orr  testified  that  he  was 
present  when  the  last  settlement  was  made,  and  that  one  of 
the  defendants  was  likewise  present.  At  that  time  the  bal- 
ance found  due  the  firm  of  Orr,  Newell  &  Co.  was  $35.03. 
There  was  really  no  eflfort  made  to  impeach  the  correctness 
of  that  settlement,  and  we  suppose  it  is  binding  on  the  par- 
ties to  it  until  set  aside  for  fraud  or  mistake.  Such  being 
the  case,  it  is  plain  that  it  was  unnecessary  to  investigate 
any  of  the  accounts  or  dealings  of  the  parties  antecedent  to 
this  settlement;  for  the  parties  had  had  an  accounting,  and 
had  ascertained  the  balance  due.  But  for  the  error  of  the 
court  above  noticed  there  must  be  a  new  trial 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  a  new  trial  ordered. 
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The  Gkeen  Bay  &  Mississitpi  Cakal  Company  vs. 
Hewett,  Jb.,  and  others. 

April  6  —  May  10,  1882. 
Deed:    Contradictory  clauses:  Rule  of  construction, 

M.,  being  absolute  owner  of  certain  land,  conveyed  it  by  a  deed  which 
declares  in  the  granting  clause  that  he  *'  releases,  quit-claims  and 
conveys  to  (plaintiff)  and  its  successors  and  assigns  forever,  all  his 
claim,  right,  title  and  interest  of  every  name  and  nature,  legal  or 
equitable,  in  and  to  "  said  land.  A  subsequent  clause  declares  that 
"  the  interest  and  title  intended  to  be  conveyed  by  this  deed  is  only 
that  acquired  by  said  M.  by  virtue  of"  a  certain  described  deed 
previously  executed  to  him,  and  which  (it  is  here  assumed)  con- 
veyed to  him  only  an  undivided  half  of  the  land.  Hddf  that  the 
two  clauses  are  inconsistent;  that  the  granting  clause  must  pre- 
vail; and  that  M.'s  whole  interest  in  the  land  passed  by  the  deed. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

Ejectment  against  Henry  Hewett,  Jr.,  Wm.  P.  Hewetf, 
Peter  Renter  and  Ale^nder  Renter,  to  recover  certain  land 
in  Outagamie  county.  The  complaint  is  in  the  usual  form. 
The  defendants  answered  jointly,  admitting  that  the  de- 
fendants Renter  were  in  possession  of  the  land  claimed,  as 
tenants  of  the  defendants  Hewett,  and  denying  that  the 
plaintiff  owned  the  land  or  was  entitled  to  the  possession  of 
it,  or  that  the  defendants  unlawfully  withhold  the  possession 
thereof  from  it.  The  action  having  been  tried  without  a 
jury,  the  court  found  for  the  plaintiff  on  the  whole  issue,  and 
judgment  was  ordered  and  entered  for  the  plaintiff  for  the 
recovery  of  the  land  claimed.  The  defendants  appealed 
from  the  judgment. 

D(wid  S.  Ordway,  of  counsel  for  the  appellants,  argued, 
among  other  things,  that  in  the  construction  of  deeds  every 
part  of  the  language  ought,  if  possible,  to  take  effect,  and 
every  word  to  operate.  Blossom  v.  Ferguson,  13  "Wis.,  75 ; 
Wright  v.  Day,  33  id.,  266;  Allen  v.  HoUon,  20  Pick.,  458. 
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And  sach  effect  is  to  be  given  to  the  instrument  as  will 
effeotoate  the  intention  of  the  parties,  if  the  words  which 
•  they  employ  ^wiU  admit  of  it.    Haiha/u)ay  v.  Juneauy  15  Wis., 
264.    In  the  deed  in  question  the  conveyance  is,  first,  of  all 
interest  in  the  premises.    These  words  are  uncertain  and 
indefinite.     They  may  include  either  the  whole  of  the  prem- 
ises or  only  a  part  divided,  or  an  undivided  part  or  interest. 
There  is  nothing,  thus  far,  to  show  what  is  the  extent  of  the 
interest;  and  if  followed  by  full  covenants  even,  the  grant 
would  not  be  extended,  but  the  grant  would  limit  and  control 
the  covenants.    McNewrv.  McComher^  18  Iowa,  14;  AUetiv. 
EoUony  20  Pick.,  462,  and  cases  cited  in  brief  of  counsel; 
Coe  V.  Person  Unknown^  43  Me.,  436.    We  must  therefore 
go  outside  of  the  deed,  or  to  other  parts  of  it,  to  learn  what 
was  the  extent  of  the  interest  conveyed.     See  Walsh  v. 
Trevamon,  15  Ad.  &  EL,  N.  S.,  734  (69  Eng.  C.  L.,  733); 
BcMmey  v.  Miller j  18  Iowa,  466.    Notwithstanding  there  may 
be  a  general  description  which,  standing  alone,  might  be 
complete,  definite  and  unambiguous,  yet  where  it  is  followed 
by  words  in,  or  which  make  part  of,  the  description  —  words 
which  are  a  part  of  the  granting  portion  of  the  deed,  and 
which  limit  or  control,  or  are  intended  to  limit  or  control, 
the  general  words  first  used, — in  such  case  the  whole  language 
of  the  deed  is  to  be  construed  together.    JVuUing  v.  Herberty 
35  K  H.,  121;  TJi&mdike  v.  Bicha/rdsj  13  Me.,  430;  Tmny 
V.  JBeardj  6  N.  H.,  58;  Bomw/rd  'o.  Martin^  id.,  536;  Wood- 
man V.  ZanSj  7  id.,  241;  Clough  v.  Bcruyrrum^  15  id.,  504; 
Jhm  V.  Drewy  8  Foster,  489 ;  Tyler  v.  Moore^  42  Pa.  St.,  374 ; 
Wager  v.  Wager,  1  S.  &  E.,  374;  Doe  v.  Parte?*,  3  Pike,  18, 
57.    The  construction  contended  for  by  I'espondent  would 
strike  out  the  whole  clause  which  states  the  intention  of  the 
grantor,  and  force  an  operation  of  the  deed  which  is  directly 
contrary  to  the  declared  intent.    The  question  is  not  how  far 
the  hdhendurrv  may  be  allowed  to  control  the  grant,  but  how 
far  and  when,  general  words  of  the  premises  will  be  con- 
VOL.  LV— 7 
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trolled  or  modified  by  other  words  by  way  of  limitation 
fonnd  also  in  the  premises.  Such  limitations  are  valid,  and 
are  not  to  be  held  repugnant.  AhhoU  v.  Hohcay,  13  Cent. 
L.  J.,  491 ;  Drown  v.  Smithy  52  Me.,  142 ;  Wymun  v.  Browrij 
50  id.,  139;  Sted  v.  Stedy  4  Allen,  ^17;  Drew  v.  Drew^  8 
Foster,  513.  The  reference  to  the  sherifTs  deed  is  not  for  the 
purpose  of  ascertaining  the  property  or  land  conveyed,  for 
that  is  set  out  in  the  deed  with  certainty  and  particularity, 
but  for  the  purpose  of  defining  the  extent  of  interest  and 
title  conveyed.  Where  the  reference  to  another  deed  is  for 
such  purpose,  the  whole  property  mentioned  in  the  deed 
referred  to  will  not  pass.  WUlard  v.  Moultmi^  4  Greenl.,  14; 
Carpenter  v.  Millard^  38  Yt.,  10.  The  words,  "only," 
"solely,"  are  words  of  limitation.  Homer  v.  Railway ^  38 
Wis.,  165.  See  also  Ovsby  v.  Jonesy  73  K  Y.,  621;  Bates  v. 
Foster^  59  Me.,  157;  Pike  v.  Monroe,  36  id.,  315. 

Moses  Hooper^  for  the  respondent,  argued,  among  other 
things,  that  the  true  interpretation  of  the  deed  gives  to  the 
plaintiff  all  of  Martin's  title  to  the  lands.  The  claim  that 
the  clause  referring  to  the  sheriflfs  deed  limits  the  prior 
clause,  can  be  sustained  only  on  the  ground  that  the  two- 
clauses  are  in  conflict  with  each  other,  and  that  the  latter 
controls.  There  is  no  exception  or  reservation.  OuUer  v. 
Tnfts,  3  Pick.,  272,  277;  Payne  v.  Parker,  10  Me.,  178.  We 
must  seek  such  an  interpretation  of  the  whole  instrument  as 
will  eflfect  the  intention  of  the  parties,  as  shown  by  their 
words.  Johnson  v.  Ins,  Co.,  39  Wis.,  96;  Pichnan  v.  Car- 
stairs,  5  B.  &  Ad.,  663;  Hathaway  v.  Juneau,  15  Wis.,  264; 
Parmer^  Z.  c&  T.  Co,  v.  ComfnerciaZ  Bank,  id.,  468 ;  ^^  v. 
Pains,  33  id.,  691;  Lieber's  Hermeneutics,  299;  Furiushv. 
Goodwin,  25  N.  H.,  425 ;  2  Parsons  on  Con.,  493-4,  499,  500. 
Appellants  cannot  claim  the  benefit  of  the  rule  giving  em- 
phasis to  written  clauses  as  against  printed  clauses.  This 
entire  deed  is  in  writing.  Neither  can  they  claim  that  the 
granting  words  are  those  in  common  use,  and  the  restraining 
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words  are  unusual  The  granting  words  are  unusual,  pecul- 
iar, emphatic,  complete  and  certain.  Coe  v.  Person  Unknown^ 
43  Me.,  436 ;  AUen  v.  Bolton,  20  Pick.,  464;  McNear  v.  Mo 
Comber,  18  Iowa,  15 ;  Shep.  Touch.,  98.  If  they  are  restrained 
or  impinged  on,  it  can  only  be  by  giving  paramount  force  to 
other  contradictory  words.  This  would  be  contrary  to  all 
rales  of  interpretation.  Among  the  rules  which  forbid  it, 
are  these:  1.  In  cases  of  doubtful  meaning  or  conflicting 
expressions,  the  conveyance  is  to  be  construed  most  strongly 
against  the  grantor,  and  most  favorably  to  the  grantee. 
Vilas  V,  Reynolds,  6  Wis.,  214;  Broom's  Leg.  Max.  (7th  ed.), 
593-4;  4Greenl.  Cruise,  302(255);  2B1.  Comm.,  380;  R.  8., 
sees.  2151,2154,  2206,2278;  Shep.  Touch.  (Preston's  ed.), 
88  K  (81) ;  Bartholomew  v.  BushneU,  20  Conn.,  281 ;  Adams 
V,  Frothin^harrhy  3  Mass.,  361 ;  Worthington  v.  Ilylyer,  4  id., 
205;  Cocheco  Co.  v.  Whittier,  10  K  11.,  311 ;  Watson  v.  Boyls- 
ton,  5  Mass.,  418;  Field  v.  Husiton,  21  Me.,  69.  2.  In  cases 
of  conflicting  claases  in  a  deed  or  contract,  the  former  of 
such  clauses  controls  the  latter.  4  GreenL  Cruise,  174  (127), 
300  (244);  23  Am.  Jur.,  257,  290;  24  id.,  1,  16;  Bamey  v. 
MUler,  18  Iowa,  466;  Drew  v.  Drew,  8  Foster,  489,  513;  2 
Parsons  on  Con.,  513;  Crosby  v.  Bradbury,  20  Me.,  66;  Shep. 
Touch.,  88;  18  Cal.  359;  32  Ga.  529.  3.  Effect  should  be 
given  to  all  Causes  of  the  deed,  if  possible.  Blossom  v.  Fer- 
guson,  13  Wis.,  78 ;  2  Parsons  on  Con.,  505-6.  This  can  only 
be  done  by  construing  the  clause  relating  to  the  sheriff's  deed 
to  limit  the  covenants  of  warranty  and  not  the  grant.  Blos- 
som V.  Ferguson,  supra;  Bates  v,  Foster,  59  Me.,  157;  Mo- 
Neofr  V.  McComher,  18  Iowa,  14 ;  Nutting  v.  Herbert,  35  N.  H., 
121.  4.  A  grant  of  an  estate  cannot  be  defeated  by  a  limit- 
ation as  to  quantity  of  estate.  Thompson  v.  Jones,  4  Wis., 
110;  Hathaway  v.  Juneau,  15  id.,  264;  Barney  v.  Miller,  18 
Iowa,  466 ;  T^/ler  v.  Moore,  42  Pa.  St.,  374 ;  ]?rew  v.  Drew, 
8  Foster,  513 ;  36  Me.,  309 ;  17  Cal.,  44 ;  Webb  v,  Webb,  29  Ala., 
588;  4  Groenl.  Cruise,  307  (247),  title  32,  ch.  20,  sees.  26-28; 
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id.,  title  32,  ch.  21,  sees.  75,  76;  23  Am.  Jur.,  278;  OuOer  v. 
TufU^  3  Pick.,  277.  5.  A  grant  in  general  cannot  be  re- 
strained by  an  exception  in  general.  1  Coke's  Inst.,  4r7a; 
Stukdey  v.  BuUer^  Hob.,  168;  4  Kent's  Comm.  (3d  ed.),4:68; 
2  BI.  Comm.,  298;  Pynchon  v.  Steams,  11  Met.,  312. 

There  was  also  a  brief  for  the  respondent  by  Sloa/ri^ 
Stevens  cfe  Morris,  and  oral  argument  by  Mr.  Stevens  and 
K  Ma/riner.  They  argued,  irvter  aUa:  The  deed  by  Its  grant- 
ing clause  conveys  all  the  interest  of  the  grantor  in  the  land 
described,  including  the  premises  in  question.  This  descrip- 
tion is  clear  and  unambiguous.  Assuming  an  intention  to 
convdy  all  interest  which  Martin  had  in  the  land,  no  words 
can  be  added  which  will  express  that  intention  more  clearly, 
and  none  taken  away  without  making  it  less  clear.  The 
words,  "  to  the  canal  company,  its  successors  and  assigns  for- 
ever, "  in  the  premises  of  the  deed,  make  the  grant  complete 
without  aid  from  the  hdhendum  clause.  Such  clause  is  nec- 
essary only  when  words  defining  the  estate  granted  are  not 
incorporated  in  the  premises.  Here,  the  hah^ndmn,  other- 
wise unnecessary,  confirms  with  the  greatest  possible  clear- 
ness an  intention  to  convey  all  interest  whatsoever  which  the 
grantor  might  have  in  the  property.  Following  an  excep- 
tion, worded  as  follows:  "  Excepting  from  said  property  all 
that  portion  thereof  conveyed  by  the  party  of  the  first  part 
to  the  United  States  of  America,  by  deed  of  even  date  here- 
with," it  confirms  all  balance  or  remainder  of  the  property 
to  the  company,  "  together  with  all  and  singular,  the  appur- 
tenances and  privileges  thereunto  belonging  or  in  any  wise 
appertaining,  and  all  the  estate,  right,  title,  interest  and  claim 
whatsoever,"  of  the  grantor.  To  sustain  the  appellants' 
claim,  the  words,  "  the  interest  intended  to  be  conveyed," 
etc.,  must  be  held  to  reserve  and  withdraw  from  the  grant 
some  portion  of  the  property  previously  grante^  or  to  modify 
the  first  clear  and  unambiguous  description  by  a  second  de- 
scription covering  part  of  the  property  only  and  leaving  in 
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Martin  the  part  not  covered.  But  they  are  not  apt  words  of 
reservation  or  exception,  as  they  do  not  purport  to  reserve  to 
the  grantor  any  portion  of  the  property  granted.  Followed 
by  a  r^ervation  expressed  in  apt  words,  they  were  evidently 
chosen  ex  indiiMria,  and  were  not  intended  as  a  reservation. 
The  incorporation  in  the  deed  of  a  reservation,  clearly  and 
aptly  expressed,  showed  the  intention  to  convey  the  balance 
or  remainder  of  property  not  so  reserved.  Nor  are  they  apt 
words  of  description.  They  neither  indicate  boundaries  of 
land,  nor  a  portion,  divided  or  undivided,  of  the  estate.  If 
the  intention  was  to  convey  an  undivided  half  only,  the 
property  should  have  been  so  described  by  apt  words.  Gook 
V.  WemeTy  1  Cin.  Sup.  Ct.,  249 ;  Minerva  Appeal,  61  Pa.  St., 
283;  OuUer  v.  Tufts,  3  Pick.,  272;  Stevens  v.  JohnsoUy  55  K 
H.,  405 ;  Dreio  v.  Drew,  28  id.,  489 ;  WUcoxson  v,  Spragii% 
51  Cal.,  640;  Dodge  v.  WdOey,  22  id.,  224;  Hihhard  v.  Hurlr 
Jmri,  10  Yt.,  173 ;  Carpenter  v.  MiU^rd,  38  id.,  10 ;  Woodma/n 
tJ.  Lane,  7  N.  H.,  241 ;  HoVman  v,  HoVman,  66  Barb.,  215 ; 
KirTc  V,  BurJcholtz,  3  Tenn.  Ch.,  421 ;  Walsh  v,  Trevamon^ 
15  Q.  B.,  734;  Barney  v.  Miller,  18  Iowa,  460;  Hathaway  v. 
Junea/a,  15  Wis.,  263 ;  Esty  v.  Baker,  50  Me.,  331 ;  Lodge 
V.  Lee,  6  Cranch,  237;  Berry  v.  Billings,  44  Me.,  416 ;  Btcdd 
t?.  Brooke,  3  Gill,  234 ;  Wade  v,  Deray,  50  Cal.,  376 ;  GiUings  v. 
HaU,  1  Har.  &  J.  (Md.),  14;  MiUs  v.  CatUn,  22  Vt.,  98; 
Evans  v.  Temple^  35  Mo.,  494;  Klaer  v.  Ridgway,  86  Pa. 
St.,  534;  Petition  of  Young,  11  R.  I.,  636;  Hubbard  v.  Ap- 
thorp,  3  Cush.,  419 ;  Coogam,  v.  Burling  Mills,  124  Mass.,  390 ; 
St/ukeley  v.  Butler,  Hob.,  168;  Bridger  v.  Pearson,  45  N. 
Y.,  601;  3  R.  S.  K  Y.  (5th  ed.),  part  2,  ch.  1,  title  5,  sec.  2. 
The  words  were  designed  mainly  to  qualify  the  covenants. 
Bridger  v,  Pearson,  supra;  West  Point  Iron  Co.  v.  Bey- 
mert,  45  N.  Y.,  707;  Bates  v.  Foster,  59  Me.,  157;  HiU  v. 
Lard,  48  id.,  95 ;  Morrison  v.  Wilson,  30  Cal.,  844 ;  Holman 
V,  Hohnan,  66  Barb.,  215;  Eawle  on  Gov.,  487-525;  2  Jones 
on  Mortg.,  sec.  146;  Alien  v.  Holton,  20  Pick.,  4:68  i\Blossom 
i>.  Ferguson^  13  Wis.,  75. 
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Lyon,  J.  The  plaintiff  company  claims  title  to  the  whole 
of  the  land  in  controversy  under  a-  deed  from  Morgan  L. 
Martin  to  it,  executed  in  February  and  recorded  in  May, 
1873.  The  defendants  Hewett  claim  title  to  an  undivided 
half  of  the  same  land  under  a  deed  to  them  executed  by 
said  Martin,  and  recorded  in  January,  18S0.  For  the  pur- 
poses of  the  case  it  will  be  assumed  that  Martin  was  the 
absolute  owner  of  the  land,  in  fee,  when  he  executed  the 
deed  thereof  to  the  plaintiff  in  1873,  and  that  he  derived 
title  to  an  undivided  one-half  thereof  by  a  deed  theretofore 
executed  to  him  by  one  Lawe,  who  then  owned  the  same, 
and  to  the  other  undivided  half  by  a  deed  dated  December 
23,  1871,  executed  to  him  by  one  Evarts,  sheriflf  of  Outa- 
gamie county,  pursuant  to  a  sale  thereof  on  execution.  The 
.  deed  from  Martin  to  the  defendants  Hewett  purports  to  con- 
vey the  same  tract  conveyed  to  him  by  Lawe.  This  deed 
puts  the  title  to  the  undivided  half  which  Martin  derived 
from  Lawe  in  the  defendants  Hewett^  unless  that  interest 
passed  to  the  plaintiff  company  by  virtue  of  the  deed  of 
1873. 

Whether  that  interest  did  so  pass  to  the  plaintiff  under 
that  deed  is  the  controlling  question  in  the  case,  and  the 
only  one  it  is  necessary  to  determine.  By  the  deed  of  1873, 
Martin  "  released,  quit-claimed  and  conveyed  to  the  plaintiff, 
and  its  successors  and  assigns,  forever,  all  of  his  claim, 
right,  title  and  interest  of  every  name  and  nature,  legal 
or  equitable,  in  and  to  all  of  the  following  described 
property."  (Then  follows  a  description  of  the  land  in  con- 
troversy.) Theremafter  we  find  this  clause:  "The  inter- 
est and  title  intended  to  be  conveyed  by  this  deed  is 
that,  and  that  only,  acquired  by  said  Morgan  L.  Martin 
by  virtue  of  a  deed  executed  to  him  by  Almeron  B.  Evarts, 
sheriff  of  said  Outagamie  county,  dated  Beceraber  23, 1871." 
These  are  the  only  clauses  in  the  deed  of  1873  which  affect 
the  question  under  consideration.  The  solution  of  this 
question  is  not  without  difficulty,  but  it  is  made  less  difficult 
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ty  the  arguments  of  the  learned  counsel  on  both  sides,  which 
display  great  learning,  research  and  ability.  Counsel  for  the 
defendants  maintain  that  the  granting  clause  in  the  deed  of 
1873  is  ambiguous,  and  have  predicated  an  argument  there- 
upon, and  cited  many  adjudications  to  support  it,  that  in  such 
a>  case  the  last  clause  above  quoted  must  control  the  construc- 
tion of  the  deed.  We  cannot  adopt  the  position  of  counseL 
It  seems  very  clear  to  our  minds  that  the  granting  clause  is 
not  ambiguous.  It  conveys  to  the  plaintiff,  in  express  terms, 
all  of  Martin's  "  claim,  right,  title  and  interest,  of  every  name 
and  nature,  legal  or  equitable,  in  and  to  all  of  the  following 
described  property,"  being  the  land  in  controversy.  It  is  not 
perceived  that  Martin  could  have  employed  plainer  or  more 
certain  language  to  effectuate  his  purpose  and  intention  to 
convey  aU  of  his  interest  in  all  of  the  land  in  controversy  to 
the  plaintiff.  On  the  assumption  that  the  sheriff's  deed  con- 
veyed to  Martin  only  an  undivided  half  of  the  land,  the 
clause  last  quoted  is  equally  free  of  ambiguity.  It  is  a  plain, 
unmistakable  expression  by  Martin  of  his  intention  to  con- 
vey to  the  plaintiff  only  an  undivided  half  of  the  land. 

The  rule  has  been  invoked  that  deeds  and  contracts  should 
be  construed  in  accordance  with  the  intention  of  the  parties 
to  them.  But  that  is  subject  to  this  other  rule,  that  if  the 
instrument  is  free  of  ambiguity,  such  intention  must  be 
ascertained  from  the  language  of  the  instrument  itself.  In 
such  cases,  as  was  tersely  said  by  Lord  Denman  in  Bichncm 
<?.  Carstairs^  5  B.  &  Ad.,  651  (663),  "  the  question  is,  not 
what  was  the  intention  of  the  parties,  but  what  is  the  mean- 
ing of  the  words  they  have  used."  Or,  as  was  said  with 
•equal  terseness  by  the  late  Justice  Paine,  in  Farmer^  Loan 
dt  Trust  Co.  V.  Commercial  Bank,  15  Wis.,  463  (480),  "  the 
sole  duty  of  construction  is  to  find  out  what  was  meant  by 
the  lanoTiafire  of  the  instrument."  See  also  Iluhiard  v. 
Mar%haU^  50  Wis.,  322,  and  cases  cited. 

Looking  to  the  language  employed  in  the  deed  of  1873, 
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we  find  two  conflicting  intentions  clearly  expressed  —  one 
just  as  clearly  and  emphatically  as  the  other.  In  the  grant- 
ing clause  the  grantor  expresses  an  intention  to  convey  his 
whole  interest  in  the  land,  while  in  the  other  clause  he  ex- 
presses an  intention  to  convey  only  an  undivided  half  of 
his  interest  therein.  It  may  here  be  observed  that  the  last 
clause  is  neither  an  exception  nor  reservation,  as  those  terms 
are  defined  in  the  law  of  conveyances.  •  The  most  that  can 
be  claimed  for  it  is,  that  it  performs  the  office  of  an  habendum,, 
Tet  it  scarcely  performs  that  office.  It  seems  to  be  nothing 
more  than  a  mere  declaration  of  intention  by  the  grantor  in 
confiict  with  tharti  already  expressed  by  him  in  the  premises 
OP  granting  clause  of  his  deed. 

Which  of  these  two  conflicting  clauses  in  the  deed  of  1873 
should  prevail?  This  question  must  be  determined  by  rules 
of  law  other  than  those  already  mentioned  governing  the 
construction  of  deeds.  One  of  these  rules  is,  that  a  deed  is 
always  construed  most  strongly  against  the  grantor.  4  Green- 
leafs  Cruise,  Eeal  Prop.,  p.  302,  tit.  32,  ch.  20,  §  13.  Another 
is,  that  where  there  are  two  clauses  in  a  deed,  and  the  latter  is 
contradictory  to  the  former,  the  former  shall  stand.  This 
is  an  application  of  tBe  ancient  rule  or  maxim  that "  the 
first  deed  and  the  last  will  shall  operate."  Id.,  p.  300,  tit.  32, 
oh.  20,  §  9.  As,  where  a  feoffment  in  fee  is  made  to  A.  dur- 
ing the  life  of  B.,  the  words  "  during  the  life  of  B.*'  will  be 
rejected  because  they  are  contrary  to  the  fee.  Id.,  p.  30T, 
§  6.  If  the  subsequent  clause  in  the  deed  of  1873  is  regarded 
as  an  habendum^  then  we  have  this  rule  laid  down  by  Cruise 
in  the  title  abov^  cited  (ch.  21,  §§  75,  76):  "Where  the 
habendum  is  repugnant  and  contrary  to  the  premiseSy  it  is  voidy 
and  the  grantee  will  take  the  estate  given  in  the  premises. 
This  is  a  consequence  of  the  rule  already  stated,  that  deeds 
shall  be  construed  most  strongly  against  the  grantor;  there- 
fore he  shall  not  be  allowed  to  contradict  or  retract,  by  any 
subsequent  words,  the  gift  or  grant  made  in  the  premises. 
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Thus,  if  lands  are  given  in  the  premises  of  a  deed  to  A.  and 
his  heirs,  habendtmi  to  A.  for  life,  the  Jidbendmn  is  void,  be- 
cause it  is  utterly  repugnant  to  and  irreconcilable  with  the 
premises." 

Applying  either  of  the  above  rules  to  the  deed  of  1873,  it 
results  that  the  premises  or  granting  clause  therein  controls 
the  other  clause  which  conflicts  with  it,  and  hence  that  the 
deed  conveyed  to  the  plaintiff  the  whole  of  Martin's  interest 
in  the  land  in  controversy.  The  foregoing  are  doubtless,  to 
some  extent,  arbitrary  rules  of  construction,  and,  because 
they  are  so,  should  not  be  resorted  to  except  in  cases  of 
absolute  necessity.  If  from  the  whole  instrument  the  true 
intention  of  the  parties  can  be  gathered,  that  intention 
should  prevail;  but  where,  as  in  this  case,  two  conflicting 
intentions  are  plainly  and  unequivocally  expressed,  there  is 
no  alternative  but  to  construe  it  by  these  rules,  even  though 
they  may  be  arbitrary  rules. 

We  have  not  found  it  necessary  to  refer  to  the  numerous 
cases  cited  by  the  respective  counsel    In  many  of  those 
cas^  cited  by  counsel  for  the  defendants,  the  courts  found 
that  there  was  ambiguity  in  the  granting  clauses  which  left 
the  courts  free  to  effectuate  the  intentions  expressed  in  the 
subsequent  clauses,  or  the  granting  clauses  contained  some 
reference  to  such  subsequent  clauses,  showing  an  intention 
that  the  latter  should  control.    It  is  believed  that  our  views 
of  the  case  are  sustained  by  the  great  weight  of  authority. 
Certainly  they  are  sustained  by  many  of  the  cases  cited  by 
counsel  for  the  plaintiff,  among  which  is  Pynchonv.  Steams^ 
11  Met.,  316,  which  is  a  very  instructive  case  on  the  ques- 
tion now  under  consideration.    See  also  the  cases  there  cited. 
We  conclnde  that  the  circuit  court  correctly  found  the 
issues  for  the  plaintiff.    The  judgment  must  be  affirmed. 
By  the  Cov/rt. —  Judgment  affirmed. 
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BuusBEBa  vs.  The  Milwaukee,   Lake  Shobe  &  "Westken- 
Railway  Company. 

AprU  7— May  10,  1882. 

Court  and  Jury:  Railroads:  Evidence,  fl)  Credtbility  of  witness 
for  the  jury,  (2)  Case  stated:  Nonsuit  properly  refused, 
(3)  Evidence  of  defendant's  negligence,  (4J  Right  of  cross  ex- 
amination, 

1.  The  credibility  of  testimony  is  to  be  determined  by  the  jury,  and 
not  by  the  court. 

%  Where  the  issue  was,  whether  the  fire  which  destroyed  plaintiflTs 
barn  was  caused  by  negligence  of  the  defendant  railway  company 
in  running  its  engine,  defendant  showed  that  the  engine  was  a 
perfect  one  in  all  respects  and  was  provided  with  suitable  appli- 
ances in  every  respect  for  preventing  the  escape  of  fire;  and  the 
persons  in  charge  of  the  engine  at  the  time  testified  that  it  was 
run  in  a  careful  manner,  and  that  the  spark-arrester  on  the  smoke- 
pipe,  and  the  fire-box,  were  both  closed,  so  that  no  dangerous  coals 
or  sparks  could  escape  therefrom.  The  testimony  for  plaintiff  was 
not  only  that  the  bam  was  found  on  fire  shortly  after  the  engine 
passed,  but  that,  at  the  time  of  such  passage,  the  engine  was  emit- 
ting sparks  in  great  numbers  and  coals  an  inch  or  more  in  length; 
that  some  of  these  struck  the  bam,  and  some  went  under  it;  that 
coals  of  a  similar  size  were  seen  immediately  after  on  the  track 
and  on  the  snow  beside  the  track,  in  the  immediate  vicinity  of  the 
barn;  and  that  several  stumps,  a  short  distance  from  the  barn  and 
near  the  track,  were  also  found  to  be  on  fire  a  short  time  after. 
Ofl&cers  of  the  railway  company  also  testified,  that  if  the  engine 
had  been  properly  run  and  cared  for,  no  coals  of  the  size  described 
could  have  escaped.  Held,  that  the  court  did  not  err  in  refusing  a 
nonsuit,  and  submitting  to  the  jury,  the  questions  whether  the  fire 
was  communicated  to  the  barn  from  the  engine,  and  whether  the 
latter  was  negligently  managed.  Spaulding  v.  Railway  Co.,  80 
Wis.,  110,  and  33  id.,  5b3,  and  Read  v.  Morse,  34  id.,  315,  distin- 
guished. 

3.  The  evidence  as  to  the  burning  of  the  stumps  adjoining  the  track, 
as  above  stated,  was  properly  admitted,  against  defendant's  ob- 
jection; as  was  also  testimony  showing  how  the  fire  emitted  by 
the  engine  on  the  occasion  in  question  compared  with  that  emitted 
by  engines  on  the  road  at  other  times. 
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4.  Where  an  improper  statement  by  a  witness  as  to  what  was  said  by 
another  witness  on  a  former  trial,  is  mode  of  his  own  motion,  and 
not  called  out  by  tlie  party  in  whose  behalf  he  appears,  the  other 
party  is  not  entitled  to  cross-examine  the  witness  on  that  subject. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

The  defendant  appealed  from  a  judgment  in  favor  of  the 
plaintiff. .  The  case  is  sufficiently  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  CoWnll^  Gary  cfe 
Sanson^  and  oral  argument  by  Mr.  CottriU. 

Geo.  W.  BumeU^  for  the  respondent. 

Taylor,  J.     This  action  was  brought  by  the  respondent  to 
recover  damages  of  the  appellant  company  for  negligently 
setting  fire  to  his  barn  and  other  buildings,  thereby  destroy- 
ing the  same  with  their  contents.     This  case  has  been  in  this 
court  before,  and  the  judgment  in  favor  of  the  plaintiff  was 
reversed  for  error  in  the  instructions  of  the  co»|t.     50  Wis., 
231.    Kone  of  the  questions  raised  on  this  appeal  were  com- 
mented upon  or  decided  on  that  appeal.     The  learned  counsel 
for  the  appellant  insists  that  there  was  no  evidence  on  the 
part  of  the  plaintiff  to  sustain  the  verdict,  and  that  his  mo- 
tion for  a  nonsuit  should  have  been  granted.     He  also  takes 
exceptions  to  certain  evidence  offered  and  received  on  the 
part  of.  the  plaintiff,  and  to  instructions  given  to  the  jury. 
It  is  strenuously  insisted  that  the  court  should  have  nonsuited 
the  plaintiff,  because  the  company  proved  that  the  engine  at 
the  time  was  a  perfect  engine  in  all  respects,  and  was  pro- 
vided with  suitable  appliances  in  every  respect  for  preventing 
the  escape  of  coals  and  fire  when  running  upon  the  road,  and 
because  the  persons  in  charge  of  the  engine  and  train  at  the 
time  it  is  alleged  the  fire  was  communicated  therefrom  to 
the  plaintiflTs  bam,  testified  that  the  engine  was  run  in  a 
careftil  manner;  that  the  spark-arrester,  or  screen  on  the  top 
of  the  smoke-pipe,  and  the  fire-box,  were  closed  at  the  time, 
so  that  no  coaJs  or  sparks  of  a  dangerous  kind  could  escape 
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therefrom.  Had  this  been  the  only  evidence  in  the  case,  ana 
had  the  plaintiff  rested  his  right  to  recover  upon  proof  that 
his  bam  was  burned  by  fire  communicated  by  the  passing 
engine,  without  giving  any  positive  proofs  as  to  how  the  fira 
:  was  communicated  from  the  engine  to  the  bam,  there  would 
have  been  a  foundation  for  the  claim  of  the  learned  counsel 
for  the  appellant  that  a  nonsuit  should  have  been  granted^ 
and  the  case  would  probably  have  been  brought  within  the- 
rule  laid  down  by  this  court  in  Spaulding  v.  Railway  Co.^  30 
Wis.,  110,  and  33  Wis.,  582.  In  the  case  at  bar  the  plaintiflf 
did  not  rely  upon  evidence  which  merely  raised  a  presump- 
tion that  the  fire  was  communicated  by  the  passing  engine^ 
but  he  proved  by  the  testimony  of  several  witnesses  that  the 
fire  was  in  fact  so  communicated,  and  the  way  and  manner 
of  its  communication.  lie  proved  by  several  witnesses  that 
when  the  engine  passed  the  bam  in  question  at  the  time  the 
fire  was  cdtomunicated,  it  was  not  only  emitting  sparks  itt 
great  numbers,  but  also  coals  an  inch  or  more  in  length,  and 
that  such  sparks  and  coals  struck  against  the  bam,  and  some- 
of  them  went  under  it;  that  coals  of  a  similar  size  were  seea 
immediately  after  on  the  track,  and  snow  beside  the  tracks 
in  the  immediate  vicinity  of  the  bam;  and  that  several 
stumps  a  short  distance  east  of  the  barn,  on  the  line  of  the 
railway  track  and  near  the  same,  where  the  same  engine  had 
passed,  were  on  fire  a  short  time  after  it  passed ;  and  it  was 
also  shown  by  the  testimony  of  some  of  the  officers  of  the 
company,  that,  if  the  engine  had  been  properly  run  and  cared 
for  by  those  in  charge  of  it  at  the  time,  no  coals  of  the  size 
spoken  of  by  the  plaintiflfs  witnesses  could  have  escaped 
therefrom,  and  that  if  they  did  escape  it  would  indicate  that 
the  engine  was  not  properly  constructed,  or  that  it  was  not 
properly  handled. 

With  this  evidence  before  it,  it  is  very  clear  that  the  court 
was  right  in  refusing  to  nonsuit  the  plaintiflf.  The  credibility 
of  the  testimony  of  the  several  witnesses  was  a  matter  for  the 
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jury  J  and  not  for  the  court.   If  the  plaintiflTs  witnesses  testified 

truly,  and  coals  and  cinders  an  inch  or  more  in  length  were 

emitt^  from  the  engine  when  it  passed  the  point  in  question, 

whicli  were  carried  by  the  wind  in  the  direction  of  and  upon 

and  under  the  barn  in  question,  and  the  barn  was  on  fire  a  few 

mmutes  after  the  engine  passed,  there  oertainly  was  sufficient 

evidence  to  go  to  the  jury  upon  both  questions,  whether  the 

file  was  communicated  from  the  engine  to  the  bam,  and 

whether  the  engine  was  properly  managed  and  run  at  the 

time,  though  it  be  admitted  that  the  evidence  on  the  part  of 

the  company  was  conclusive  that  the  engine  was  properly 

constructed,  and  was  furnished  with  the  most  approved 

apphance  for  preventing  the  escape  of  sparks,  coeUs  and 

cinders  therefrom. 

If  the  engine  was  properly  made,  so  that  when  properly 
worked  and  handled  by  those  in  charge  it  would  not  and 
could  not  emit  coals  and  cinders  of  the  size  which  the  plaint- 
ifTs  witnesses  testified  they  saw  emitted  by  it  at  the  time  it 
passed  the  plaintifiTs  bam,  and  such  as  were  found  on  the 
track  and  snow  by  the  side  thereof  immediately  after  it 
passed,  then  it  becomes  a  question  of  veracity  between  the 
plaintiff's  witnesses  and  the  witnesses  of  the  defendant,  who 
swear  that  the  engine  was  properly  handled  and  run  at  the 
time,  with  the  screen  of  the  smoke-stack  closed,  and  the 
doors  of  the  fire-box  closed,  so  that  such  cinders  and  coals 
could  not  escape;  and  this  question  of  veracity  the  court 
had  no  right  to  determine;  its  determination  was  for  the 
joiy,  and  it  was  properly  submitted  to  them  by  the  court. 
They  were  expressly  instmcted  that  in  order  to  find  a  verdict 
for  the  plaintiff  they  must  find  "  that  the  agents  and  em- 
ployees of  the  defendant  were  at  the  time  guilty  of  negli- 
^oce  in  running  and  managing  the  locomotive,  by  means  of 
which  sparks  or  coals  of  fire  were  thrown  out  by  it,  and  by 
the  force  by  Tvhich  they  were  thrown  from  the  locomotive 
and  the  wind  then  prevailing,  they  were  thrown  upon  the 
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buildings  of  the  plaintiff."  This  instruction  is  in  no  way  in 
conflict  with  the  decisions  of  this  court  in  the  cases  of  SpavJA- 
ing  V.  Hallway  Oo,,  33  Wis.,  582,  and  in  Head  v.  Morse,  34 
Wis.,  315,  and  we  think  was  sufficiently  favorable  to  the  de- 
fendant upon  the  proofs  in  the  case.  See  also  the  cases  of  HaU- 
road  Co,  v.  Funk,  85  111.,  460 ;  and  Railroad  Go,  v.  Campbell^ 
86  HL,  443;  Oarrett  v.  Railroad  Co.,  36  Iowa,  121;  Oaggv. 
Vetter,  41  Ind.,  228.  Had  the  proofs  in  the  case  on  the  part 
of  the  plaintiff  gone  no  farther  than  to  show  that  sparks  es- 
caped from  the  engine,  which  were  carried  by  the  wind  in 
the  direction  of  and  upon  or  even  under  the  bam,  without 
showing  the  escape  of  coals  and  cinders  of  an  unusual  size, 
the  proofs  offered  by  the  defendant  might  have  been  sufficient 
to  have  rebutted  the  presumption  of  negligence  on  the  part 
of  the  employees  arising  from  the  mere  fact  that  such  sparks 
ignited  the  barn,  and  the  case  would  have  come  within  the 
rulings  of  this  court  in  the  cases  above  cited  in  33  and  34 
Wis.  But  the  plaintiff  gave  proofs  clearly  showing,  if  true, 
that  coals  and  cinders  were  thrown  from  the  engine  of  an 
unusual  size,  and  such  as  indicated  negligence  in  fact  in  the 
management  of  the  engine  at  the  time.  This  evidence  tended 
to  show,  not  a  mere  legal  presumption  of  negligence,  as  was 
said  in  the  cases  above  referred  to,  but  negligence  in  fact. 

A  witness  for  the  plaintiff  was  allowed,  against  the  de- 
fendant's objection,  to  testify  how  the  fire  thrown  from  the 
locomotive  that  morning,  at  the  time  it  passed  the  plaintiff's 
barn,  compared  with  the  fire  coming  from  the  engines  on 
that  road  before  that  time.  We  think  this  evidence  was 
competent  to  show  that  it  was  at  the  time  emitting  an  un- 
usual quantity  of  fire.  A  similar  objection  was  made  to  the 
same  kind  of  testimony  given  by  other  witnesses  of  the 
plaintiff.  We  see  no  reason  for  excluding  this  kind  of  evi- 
dence, and  think  the  objections  were  all  properly  overruled. 

On  the  cross  examination  of  one  of  the  plaintiff's  witnesses, 
by  the  defendant,  he  volunteered  the  statement  that  he  had 
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beard  another  witness  testify  on  a  former  trial  of  this  case, 

and  he  further  said,  "  I  think  he  saw  some  of  those  sparks 

go  against  the  buildings."    The  counsel  for  the  defendant 

then  asked  the  question,  "Didn't  he  say  he  didn't,  before?" 

This  question  was  objected  to  by  the  plaintiff,  and  the  court 

refused  to  permit  the  witness  to  answer.    We  think  there 

was  no  error  in  this  ruling.    The  defendant  sought  by  his 

question  to  elicit  from  the  witness  on  the  stand  what  another 

witness  had  stated  on  the  former  trial  of  this  action.     This 

was  clearly  inadmissible,  as  the  plaintiff  had  not  called  out 

anything  which  had  been  testified  to  by  such  witness  on  such 

former  triaL 

The  defendant  also  alleges  as  error  the  admission  of  the 
evidence  of  the  witness  Waterman.  This  witness  was  per- 
mitted to  testify  that  shortly  after  the  train  passed  on  the 
morning  of  the  fire  (about  fifteen  minutes  after),  he  went  up 
from  the  east  on  the  track;  that  he  noticed  coals  on  the 
track,  some  as  big  as  his  thumb ;  saw  a  good  many  on  the 
snow  east  of  the  track;  the  wind  was  from  the  west;  saw 
coals  fifty  feet  east  of  the  track ;  did  not  notice  any  on  the 
west  of  the  track;  should  call  the  coals  I  saw  fresh  coals.  I 
saw  some  stumps  on  fire  east  of  the  track,  and  fifteen  feet 
from  the  track, —  half  a  dozen ;  they  were  not  on  fire  the 
night  before ;  they  were  forty  to  sixty  rods  from  the  build- 
ings of  the  plaintiff  which  were  burned. 

This  evidence  we  think  admissible  for  two  purposes :  Jlrsty 
as  bearing  upon  the  question  whether  the  fire  emitted  from 
the  engine  set  the  plaintiff's  buildings  on  fire;  smA  secondy 
upon  the  question  of  negligence  in  running  the  same  at  the 
time  in  question. 

The  admissibility  of  evidence  of  this  kind  is  aflBrmed  by 
the  court  of  appeals  in  New  York,  by  the  supreme  court  of 
Massachusetts,  and  by  the  courts  of  most  of  the  states  which 
have  passed  upon  the  question,  as  will  be  seen  from  an  ex- 
amination of  the  cases  cited  below.    "We  have  no  doubt  of 
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its  admissibility  for  the  purposes  above  stated.  RandaU  v. 
Telegraph  Co.^  54  Wis.,  140 ;  Lormg  v.  W.  <&  If.  RailroadCo.^ 
131  Mass.,  469 ;  Sheldon  v.  Hudson  Bvoer  Railroad  Co.y  14 
N.  T.,  218 ;  Field  v.  Railway  Co.,  32  K  T.,  339 ;  CleamUmd 
V.  Orand  Trunk  Railway  Co.,  42  Vt.,  449 ;  Philadelphia  <b 
Reading  R.  R.  Co.  v.  Schvltz,  2  Am.  &  Eng.  R  R  Cases,  271 ; 
^agg  v.  Vetter,  41  Ind.,  228;  Piggot  v.  Railway  Co.y  54  Eng. 
C.  L.,  228;  1  Eedfield,  Law  of  Railways,  476. 

The  learned  counsel  for  the  appellant  has  not  in  his  brief, 
or  in  his  oral  argument  at  the  bar,  insisted  upon  his  excep- 
tions to  the  refusal  of  the  court  to  give  the  instructions  re- 
quested by  him,  nor  to  the  instructions  given.  Upon  an 
examination  of  the  instructions  asked  and  refused,  and  the 
charge  given  by  the  court,  we  think  the  instructions  asked 
were  properly  refused,  and  those  given  properly  submitted 
the  case  to  the  jury. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed* 


MoEROw  vs.  The  Cnr  of  Geeen  Bat. 

AprU  7 — May  10,  1882. 

Stay  of  Proceedings  for  BeAaaeasmenL 

In  an  action  to  set  aside  tax  sales  and  certificates,  on  the  g^und  that 
the  assessments  were  void,  judgment  in  plaintifTs  favor  is  reversed 
for  a  refusal  to  stay  proceedings  until  a  reassessment  should  be 
made  under  sec.  12106,  R.  S.,  as  amended  by  chapter  255  of  1879. 

APPEAL  from  the  Circuit  Court  for  Brovm  County. 

The  defendant  appealed  from  a  judgment  in  favor  of  the 
plaintiflf. 

H.  J.  Huntington,  for  the  appellant. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
Tracy  cfe  Bailey. 


Digitized  by 


Google 


JANUAKY  TERM,  1882.  113 

BraanB  vs.  The  City  of  Green  Bay. 

Obton,  J.  This  action  was  brought  to  set  aside  certain 
tax  sales  and  certificates  on  the  ground  of  void  assess- 
ments. At  the  close  of  the  trial  the  appellant  moved  for 
a  stay  of  proceedings  until  a  reassessment  could  be  made, 
which  was  refused,  and  judgment  was  rendered  for  the  re- 
lief demanded  in  the  complaint.  The  learned  counsel  on 
both  sides  agree  that  this  was  erroneous.  Single  v.  Town  of 
Stettin,  49  Wis.,  645;  Monroe  v.  Ft  Baward,  50  Wis.,  228. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  direction  to  stay  all 
proceedings  in  the  action  until  a  reassessment  of  the  prop- 
erty in  said  city  can  be  had  according  to  section  1210&,  R.  S., 
as  amended  by  chapter  255,  Laws  of  1879. 


Brauns  vs.  The  Crrr  of  Geeen  Bat. 

Apra  7  —  May  10  y  188S. 

Tax  Procbedinos  as  doud  on  title,  flj  Burden  of  proof  as  to  plaint- 
iff's title.    fSJ  What  errors  in  assessment  vitiate  tax. 

Evidence:  Appeal.  fSj  Admission  in  former  trial ,  when  considered 
on  appeal, 

1.  One  who  seeks  to  vacate  tax  proceedings  as  a  cloud  upon  his  title  to 

land,  must  prove  such  title  if  it  is  controverted. 

2.  A  tax  is  vitiated  by  discriminations  in  the  valuation  of  property 

made  in  intentional  disregard  of  law,  but  not  necessarily  so  by 
discriminations  arising  from  mistake  of  fact  or  errors  in  computa- 
tion or  judgment. 

3.  An  admission  of  a  party,  made  upon  a  former  trial,  and  preserved 

in  the  bill  of  exceptions  on  a  former  appeal,  cannot  be  considered 
on  a  second  appeal,  unless  preserved  in  the  second  bill  of  excep- 
tions. 

APPEAL  from  the  Circuit  Court  for  Brown  County. 
Action  by  the  alleged  owner  of  a  lot  and  store  in  Green 
Bay,  to  set  aside  the  tax  levied  by  the  city  for  the  year  1877, 
VoL.LV— 8 
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and  also  the  sale  for  such  tax  and  certificate  issued  thereon, 
as  a  cloud  upon  the  plaintiflTs  title,  and  also  to  restrain  the 
assignment  of  the  certificate,  or  the  issuing  of  a  deed 
thereon,  on  the  ground  that  the  assessor  of  the  city,  in  mak- 
ing the  assessment  for  that  year,  had  discriminated  against 
certain  classes  of  property  therein,  including  the  plaintiflTs, 
and  in  favor  of  certain  other  classes  of  property  therein,  and 
that  the  whole  assessment  was  therefore  illegal  and  void. 
The  answer  put  in  issue  the  title  to  the  lot  and  store  in  ques- 
tion, and  also  the  allegations  going  to  the  invalidity  of  the 
assessment,  tax,  sale  and  certificate.  At  the  close  of  the 
plaintiflTs  testimony  the  defendant  moved  for  a  nonsuit,  on 
the  ground  that  there  was  not  suflBcient  evidence  to  warrant 
a  finding  for  the  plaintiflf ;  but  the  motion  was  denied.  The 
defendants  oflfered  no  testimony.  The  court  found  as  mat- 
ters of  fact :  (1)  That  the  plaintiflf  is,  and  was  on  the  1st  of 
May,  1877,  the  owner  of  the  lot  and  store  in  question. 
(2)  That  the  tax  was  levied  thereon  in  the  year  1877,  as  al- 
leged. (3)  That  the  city  assessor,  in  1877,  assessed,  or  at- 
tempted to  assess,  all  the  property,  both  real  and  personal, 
on  an  improper,  illegal  and  unjust  basis,  and  entirely  con- 
trary to  law,  at  less  than  the  true  cash  value  of  the  same, 
and  less  than  the  amounts  which  he  knew  the  owners,  if 
they  desired  to  sell,  would  accept  in  full  payment  therefor ; 
that  the  basis  adopted  by  him  was  one-third  or  about  one- 
third,  or  one-half,  the  real  or  cash  value  of  the  property,  and 
there  was  practically  no  assessment  of  personal  property  in 
the  city  in  said  year;  and  that  the  pretended  assessment  was 
illegal,  inequitable,  unjust,  and  absolutely  null  and  void.  As 
a  conclusion  of  law  the  court  held  that  the  plaintiflf  was  en- 
titled to  an  order  staying  proceedings  and  for  a  reassessment 
pursuant  to  law ;  and  such  an  order  was  entered. 

Defendants  excepted  to  the  first  and  third  findings  of 
fact,  and  to  the  conclusion  of  law,  and  appealed  from  the 
order. 
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JT.  J.  ITuntington,  for  the  appellants. 
TT.  J,  Lander^  for  the  respondent. 

Cabsoday,  J.  There  is  not  a  particle  of  evidence  to  sus- 
tam  the  finding  that  the  plaintiff  is,  and  was  on  the  1st  of 
May,  1877,  the  owner  of  the  premises  in  question.  "Without 
such  ownership  it  is  very  clear  that  this  action  cannot  be 
maintained.  This  is  virtually  conceded  by  counsel ;  but  it  is 
said  that  on  the  first  trial  the  defendants  admitted  the 
plaintifiTs  title,  and  that  such  admission  was  preserved  in  the 
first  bill  of  exceptions.  The  record  of  the  proceedings  upon 
the  trial  had  in  January,  1880,  however,  is  not  here  for  re- 
view. The  only  bill  of  exceptions  before  us  for  consideration 
is  the  record  of  the  proceedings  had  upon  the  trial  in  Novem- 
ber, 1881,  and  that  is  certified  to  "contain  all  the  evidence 
given  on  the  trial,"  and  it  fails  to  contain  any  admission  or 
proof  of  title.  As  the  only  record  before  us  contains  no 
evidence  nor  admission  to  sustain  this  essential  finding  of 
fact,  the  error  becomes  manifest,  and  cannot  be  obviated  nor 
cured  by  an  assertion  that  some  other  record  before  us  upon 
some  former  appeal  did  contain  such  admission.  The  failure 
to  make  the  proof  or  incorporate  such  admission,  if  made, 
into  this  record,  was  probably  a  mere  inadvertence,  but  such 
failure  is  nevertheless  a  fatal  error. 

It  has  often  been  held  that  discriminations  in  the  valuar 
tion  and  assessment  of  property,  arising  from  mistake  of 
fact  or  errors  in  computation  or  judgment  on  the  part  of  as- 
sessors, do  not  necessarily  vitiate  a  tax,  but  that  an  inten- 
tional disregard  of  law  in  such  discrimination  does.  Weeka 
V.  Milwaukee,  10  Wis.,  264;  Demi  v.  Oleason^  16  Wis.,  15; 
Ilersey  v.  SupervisorSj  16  Wis.,  185 ;  Smith  v.  Smithy  19  Wis., 
615;  Zefer^  v.  Calwnet  Co.,  21  Wis.,  688;  M.  I.  Co.  v.  Evb- 
l(srd^  29  W\B.,  51 ;  Mersey  v.  Bwrron  Co.^  37  Wis.,  75 ;  Ma/rsh 
ft  Clark  Co.,  42  Wis.,  610. 
We  iave  very  grave  doubt  as  to  the  evidence  being  suffi- 
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cient  to  justify  us  in  holding  an  intentional  discrimination  in 
the  valuation  and  assessment  of  the  property  in  the  city 
during  the  year  in  question.  But,  on  account  of  the  inad- 
vertence above  referred  to,  and  the  statement  of  counsel  for 
the  respondent  that  the  trial  court  regarded  the  taking  of 
the  testimony  as  a  mere  formal  matter,  and  interposed  and 
prevented  the  taking  of  further  testimony,  we  have  con- 
cluded not  to  order  a  final  disposition  of  the  case  upon  this 
appeal,  but  to  confine  our  determination  to  the  failure  to 
prove  title,  leaving  the  other  question  open  for  future  con- 
sideration. For  these  reasons  the  order  of  the  circuit  court 
will  be  reversed,  and  the  cause  remanded  for  a  new  trial. 
By  the  Cowrt, —  So  ordered. 


The  Chicago  &  Northwestern  Eailwat  Company  vs.  The 
Town  of  Langlade. 

AprU  7  —  May  10, 188B. 

Claims  against  Towns:  Pleading.    When  complaint  must  show  filing 
of  claim  with  town  cleric, 

1.  Where  a  claim  against  a  town  is  one  "  for  which  a  money  judgment 

only  is  demandable,"  the  complaint  thereon  is  bad,  on  general  de- 
murrer, if  it  fails  to  allege  the  filing  of  a  statement  of  such  claim 
with  the  town  clerk  as  required  by  sec.  824,  R.  S. 

2.  A  claim  to  recover  back  the  amount  of  a  tax  imlawf ully  exacted 

and  actually  paid,  is  within  the  provisions  of  said  sec.  824;  and  in 
an  action  thereon,  a  further  demand  that  the  tax  be  declared 
unlawful,  and  that  the  defendant  town  be  enjoined  from  ever 
enforcing  the  same,  is  without  significance  or  effect 

APPEAL  from  the  Circuit  Court  for  Shawcmo  County. 
Plaintiff  appealed  from  an  order  of  the  court  sustaining  a 
general  demurrer  to  the  complaint. 
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For  the  appellant  there  was  a  brief  by  Lomb  cfe  JaneBy  and 
oral  argument  by  Mr,  Lamh. 

The  cause  was  submitted  for  the  respondent  on  the  brief 
of  (?,  W.  Washburn. 

Cole,  C.  J.  The  complaint  was  demurred  to  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  On  the  argument  two  points  are  relied  on  in  sup- 
port of  this  general  objection:  (1)  that  there  is  no  allegation 
that  a  statement  of  the  claim  had  been  filed  with  the  town 
clerk  to  be  laid  before  the  town  board  of  audit  as  required 
by  section  824,  R.  S. ;  and  (2)  that  the  complaint  fails  to 
show  that  the  taxes  in  question  were  paid  under  either  pro- 
test or  duress.  We  think  the  first  point  must  be  held  good 
under  the  decisions  of  this  court,  in  Susenguth  v.  Town  of 
RanUml^  48  Wis,,  334;  Plum  v.  City  of  Fond  du  Lac^  50 
Wis.,  393;  Wright  v.  Tmxm  of  Merrimack,  62  Wis.,  466; 
Benware  v.  Town  of  Pine  Valley,  53  Wis.,  527.  It  is  true, 
the  question  in  the  above  cases  did  not  always  arise  upon  the 
record  in  the  same  way  as  in  this  case,  nor  under  the  same 
section  of  the  statute;  but  the  principle  decided  in  all  of 
them  is  strictly  applicable  to  the  point  we  are  considering. 

In  the  Susenguth  Case  the  complaint  was  held  bad  on  gen- 
eral demurrer  for  want  of  an  averment  that  notice  of  the 
injury  had  been  given  the  town  authorities.  The  giving  of 
such  a  notice  was  said  to  be  in  the  nature  of  a  condition 
precedent  to  the  right  to  sue  the  town  for  damages  caused 
by  a  defective  highway.  In  the  Plum  Case  the  complaint 
alleged  that  a  proper  notice  was  given;  but  the  plaintiff 
failed  to  make  proof  of  the  fact  as  a  part  of  his  case.  This 
court  held  that  the  motion  for  a  nonsuit  should  have  been 
granted  on  account  of  the  failure  to  make  that  proof.  In  the 
Wright  Case  the  defense  was  set  up  in  the  answer,  that  the 
plaintiflf  had  not  complied  with  section  824,  and  in  the  state- 
ment ot  facts  it  was  admitted  that  this  was  so.    This  court 
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held  that  there  could  be  no  recovery  of  the  taxes  illegally 
exacted.  In  the  Benware  Case  objection  was  taken  on  the 
trial  to  the  admission  of  any  evidence  under  the  complaint. 
The  objection  was  sustained,  and  the  complaint  dismissed. 
This  court  affirmed  the  judgment,  holding  that  the  complaint 
was  fatally  defective  because  it  did  not  allege  that  a  state- 
ment of  the  claim  had  been  filed  with  the  town  clerk  to  be 
laid  before  the  town  board  of  audit.  Now  it  is  very  appar- 
ent that  this  complaint  cannot  be  held  good  without  in  effect 
overruling  the  above  cases,  which  we  think  were  correctly 
decided. 

The  learned  counsel  for  the  plaintiff  insists  that  as  the  de- 
murrer was  on  the  sole  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  this  spe- 
cific objection,  that  no  statement  of  the  claim  had  been  filed, 
etc.,  did  not  arise  and  should  not  be  considered.  But  we 
have  no  doubt  but  advantage  can  be  taken  of  the  omission 
to  allege  that  fact  on  this  general  demurrer.  The  statute 
expressly  declares  that  no  action  upon  any  claim  or  cause  of 
action,  for  which  a  money  judgment  only  is  demandable, 
shall  be  maintained  against  any  town  unless  a  statement  of 
such  claim  shall  have  been  filed  with  the  town  clerk  to  be 
laid  before  the  town  board  of  audit,  etc.  Filing  a  statement 
of  the  claim  with  the  clerk  is  a  restriction  upon,  or  a  condi- 
tion annexed  to,  the  right  to  sue;  therefore,  it  is  essential  the 
plaintiff  should  show  in  his  complaint  a  compliance  with  the 
condition.  The  language  is:  "No  action  upon  any  claim 
.  .  .  shall  be  maintained  .  .  .  unless,"  etc.  It  is  anal- 
ogous to  the  provision  which  permits  a  person  to  bring  a  suit 
in  this  court  on  a  claim  against  the  state  upon  the  refusal  of 
the  legislature  to  allow  it.  He  must  allege  the  presentation 
of  his  claim  to  the  legislature  for  its  action,  as  that  is  a  condi- 
tion precedent  to  his  right  to  bring  a  suit. 

The  same  counsel  argued  that  section  824  should  not  be 
construed  as  including  a  claim  to  recover  an  unlawful  tax 
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exacted,  but  that,  on  account  of  the  nature  of  the  questions 
involved,  the  decisions  in  Strmgkam  v.  Supervisors^  24  Wis., 
594,  and  KeUogg  v.  Supervisors^  42  Wis.,  97,  should  be  fol- 
lowed.   In  the  Benware  Case  the  difference  between  the 
statute  nnder  which  those  decisions  were  made  and  section 
824  is  referred  to.     We  do  not  well  perceive  how  this  claim 
can  be  withdrawn  from  the  operation  of  the  above  provis- 
ion without  interpolating  an  exception  which  the  legislature 
did  not  see  fit  to  enact.    Jus  dare^  to  make  the  law,  is  the 
province  of  the  legislature;  jus  dicere^  to  declare  the  law,  is 
the  province  of  the  court.    But  the  counsel  further  insisted 
that  filing  a  statement  was  a  prerequisite  to  maintaining  an 
action  only  in  cases  where  a  money  judgment  only  was  de- 
manded.   And  he  said  that  in  this  case  other  relief  was 
sought  than  a  money  judgment,  and  consequently  the  pro- 
vision did  not  apply.    But  the  plain  object  of  this  action  is 
to  recover  the  amount  of  the  illegal  taxes  which  the  plaint- 
iff was  compelled  to  pay  the  treasurer  of  the  defendant 
town.     It  is  true,  the  plaintiff  prays  that  these  taxes  be  ad- 
judged void,  and  that  the  defendant  be  enjoined  from  ever 
enforcing  the  same  against  the  t)laintiff.    The  court  would 
necessarily  adjudge  the  taxes  void  when  it  decided  that  the 
plaintiff  was  entitled  to  recover  them  of   the  defendant 
town;  and  the  mere  fact  that  the  plaintiff  asked  that  the 
defendant  be  enjoined  from  ever  enforcing  the  collection  of 
the  same  against  the  plaintiff,  is  a  meaningless  clause  in  the 
connection  in  which  it  is  used.    It  cannot  have  the  effect  to 
take  the  case  out  of  the  operation  of  the  statute.     The  real 
purpose  and  object  of  the  suit  will  be  entirely  accomplished 
when  the  plaintiff  has  judgment  for  $4,138.48,  interest  and 
costs;  and  the  money  is  made  on  the  judgment.    Any  other 
relief  which  could  possibly  be  given  in  the  action  would  be 
mmecessaiy. 

Counsel  farther  insisted  that  there  was  an  irreconcilable 
conflict  between  section  824  and  section  1164,  which  affected 
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the  question  we  are  considering.  The  latter  section  bars  an 
action  to  recover  unlawful  taxes  paid  before  the  revision 
took  effect,  unless  the  same  was  brought  before  the  first  of 
April,  1879 ;  while  section  824  imperatively  requires  that  the 
action  shall  not  he  brought  until  at  least  ten  days  after  the 
first  of  April  But  we  need  not  trouble  ourselves  about  this 
conflict  in  the  two  provisions,  nor  determine  which  would 
govern  in  an  action  to  recover  back  taxes  paid  before  No- 
vember 1,  1878.  It  is  sufficient  to  say  that  in  this  case  the 
taxes  were  paid  in  January,  1880,  and  the  plaintiff  had 
ample  opportunity  to  comply  with  section  824  by  filing  a 
statement  of  its  claim  with  the  clerk. 

What  has  been  said  on  the  first  point  renders  it  quite  un- 
necessary to  consider  the  question  whether  the  complaint 
shows  that  the  taxes  were  voluntarily  paid,  so  that  an  ac- 
tion to  recover  them  back  could  not  be  maintained.  The 
law  upon  that  subject  is  fully  stated  in  the  recent  case  of 
Paroher  v.  Marathon  County^  52  Wis.,  388.  We  therefore 
shall  not  even  refer  to  that  portion  of  the  complaint  which 
states  the  circumstances  under  which  the  tax  was  paidi  We 
affirm  the  order  sustaining  the  demurrer  solely  on  the  ground 
that  the  first  objection  taken  to  the  complaint  is  fatal. 

By  the  Court,—  The  order  of  the  circuit  court  is  affirmed. 


COROOEAN  vs.    HarEAK* 

A]^  7  —  May  10,  1882, 

Assault  and  Battery.    (IJ  Mitigation  of  damages. 
Exceptions:    fSSj  To  instructions  given  to  the  jury, 
Ck)UET  AND  Jury.    ("6,   7J  Interference  with  verdict^  as  for  excessive 
damages, 

1.  The  fact  that  an  assault  and  battery  were  induced  by  personal  abuse 
of  the  assailant  by  the  party  assaiHted,  may  be  considered  in  miti- 
gation of  punitory,  but  not  of  actual,  damages,  which  include 
those  allowed  for  mental  and  bodily  suffering. 
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2.  A  general  exception  to  a  charge  embracing  several  propositions  is 
of  no  avaQ  if  any  of  the  propositions  are  correct. 

Z.  Where  an  exception  to  a  certain  portion  of  the  charge,  '*  and  each 
and  every  part  thereof/'  states  the  ground  upon  which  it  is  made, 
the  only  question  on  appeal  is  whether  that  part  of  the  charge  was 
erroneous  on  that  ground, 

L  An  exception  to  the  charge,  or  a  part  of  it,  on  the  mere  ground  that 
it  is  **  indefinite  and  uncertain,"  is  of  no  avail  where  the  appellant 
has  not  asked  for  more  definite  instructions. 

5,  An  instruction  to  the  jury  to  **  consider  the  case  fairly  and  candidly, 
and  give  the  plaintiff  such  amount  *as  you  think  reasonable  and 
just  under  the  circumstances,"  hdd,  not  to  have  left  them  at  liberty 
to  find  a  verdict  according  to  their  own  notions,  without  regard  to 
the  evidence. 

0.  In  actions  of  tort,  as  well  as  those  upon  contract,  where  the  dam- 
ages allowed  by  the  jury  are  clearly  excessive,  the  trial  court  may 
either  grant  a  new  trial  absolutely,  or  permit  plaintiff  to  remit  the 
excess,  and,  in  case  he  does  so,  order  the  verdict  to  stand  for  the 
residue.  But  the  damages  allowed  by  the  verdict  should  not  be 
treated  as  excessive,  unless  they  are  such  as  to  create  the  belief 
that  the  jury  may  have  been  misled  by  passion,  prejudice  or 
ignoranca 

7,  Where  (as  in  this  case)  the  trial  court  erred  in  interfering  with 
the  verdict,  the  defendant  cannot  complain  of  an  order  permitting 
it  to  stand  for  a  less  sum. 

APPEAL  from  the  Circuit  Court  for  Keiocmnee  County. 

This  was  a  civil  action  for  an  assault  and  battery,  and  was 
commenced  in  justice's  court,  where  plaintiff  recovered  a 
judgment  for  $100  damages.  Defendant  appealed  to  the 
circuit  court.  On  the  trial  there,  certain  portions  of  the  in- 
structions given  to  the  jury  were  excepted  to  by  the  defend- 
ant. Two  of  these  portions  are  fully  recited  in  the  opinion. 
The  others  were  as  follows :  (3)  "  You  should  consider  the  case 
fairly  and  candidly  and  give  the  plaintiff  such  amount  as  you 
think  reasonable  and  just  under  the  circumstances."  (4)  "  If 
you  beh'eve  that  the  assault  was  committed  by  the  defendant 
wilfully  and  maliciously,  you  ought  to  give  such  damages,  in 
addition  to  a  full  compensation  for  the  injury  received,  as  in 
your  opinion  will  be  suflScient  to  punish  the  defendant  and 
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deter  others  from  such  wrong."  The  jury  awarded  the 
plaintiff  $200  damages.  Defendant  having  moved  for  a 
new  trial,  the  circuit  court  permitted  plaintiff  to  remit  $100 
from  the  amount  of  the  verdict,  and  thereupon  denied  the 
motion.  From  a  judgment  entered  in  plaintiff's  favor  for 
$100  damages,  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Hudd  <&  Wigman^ 
and  oral  argument  by  Mr.  Hudd. 

For  the  respondent  the  cause  waa  submitted  on  the  briefs 
of  Tracy  cfe  Bailey. 

Cassoday,  J.  1.  It  is  urged  as  error  that  the  court,  among 
other  things,  charged  the  jury  that  "  personal  abuse,  which 
may  have  had  something  to  do  with  inducing  and  bringing 
upon  another  an  assault,  may  be  considered  by  a  jury  in  miti- 
gation of  damages.  But  a  man  commencing  an  assault  and 
battery  under  such  circumstances  is  liable  for  the  actual 
damages  which  result  from  such  assault.  The  abusing  words 
are  no  justification  for  the  blows,  and  may  be  considered,  as 
I  have  said,  in  mitigation  of  damages,  but  not  actual  dam- 
ages." This  portion  of  the  charge  is  clearly  within  the  rule 
recognized  and  followed  in  Fendon  v.  Butta^  53  Wis.,  344, 
where  it  was  held,  that:  "7.  It  is  the  settled  law  of  this  state 
that,  while  proof  of  defendant's  good  faith  is  admissible  to 
mitigate  punitory  damages,  it  cannot  be  considered  to  miti- 
gate compensatory  damages,  including  those  allowed  for 
injury  to  the  feelings." 

2.  It  is  also  urged  as  error  that  the  court,  among  other 
things,  charged  the  jury  as  follows:  "In  this  case  the  plaint- 
iff must  recover.  The  only  question  which  you  have  further 
to  consider  is.  How  much,  under  the  circumstances,  shall  it 
be  ?  He  is  entitled  to  recover,  firsts  the  actual  damages  which 
the  evidence  shows  he  has  sustained  for  his  loss  of  time,  and 
the  pain  and  suffering  which  were  the  result  of  such  assault; 
and  second^  in  addition  to  such  actual  damages,  such  sum  as 
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in  your  jadgment  is  reasonable  and  just  by  way  of  punish- 
ment, as  an  example  to  the  defendant  and  others,  to  deter 
him  and  others  from  oommitting  such  acts."  Had  this  portion 
of  the  charge  been  excepted  to  on  the  ground  that  the  court 
directed  the  jury  to  give  the  plaintiff  punitive  damages  in 
addition  to  actual  damages,  we  probably  would  have  sus- 
tained it;  but  no  such  exception  was  taken.  The  language 
used  in  the  exception  is  this:  ^'The  defendant  excepts  to  so 
much  of  the  charge  as  reads  (here  quoting  the  same),  and 
each  and  every  part  thereof,  because  it  is  very  improper  in 
not  distinguishing  pain  and  suffering  from  the  actual  damage ; 
and  in  the  effect  of  the  same,  this  further  damage,  viz.,  pain 
and  suffering,  defendant  could  not  have  the  benefit  of  the 
mitigating  circumstances  if  any  existed."  So  far  as  this  ex« 
ception  is  general  in  its  terms,  it  must  be  disregarded,  for  the 
simple  reason  that  the  portion  of  the  charge  quoted  which 
relates  to  actual  damages  was  substantially  correct,  and  it  is 
well  settled  that  a  general  exception  to  a  portion  of  a  charge 
embracing  more  than  one  proposition  is  of  no  avail  on  review 
if  any  one  of  the  propositions  is  correct.  BvMer  v.  Cb;7w, 
87  Wis.,  61;  SaUns  v.  Fisher,  37  Wis.,  376;  Jfiahet  v.  OiUy 
38  Wis.,  657.  But  this  exception  is  based  wholly  on  the 
ground  that  the  court  failed  to  distinguish  pain  and  suffering 
from  actual  damage,  and  thereby  prevented  the  defendant 
from  having  the  benefit  of  reducing  the  amount  of  the  dam- 
ages arising  from  pain  and  suffering  by  mitigating  circum- 
stances. But  that  is  the  very  question  determined  adversely 
to  the  defendant  in  FeneUm  v.  BtUtSy  supra.  It  is  there  held 
that  they  are  not  distinguishable.  We  must  therefore  hold 
that  where  an  exception  to  a  portion  of  a  charge  expressly 
states  the  ground  upon  which  it  is  made,  it  must  be  treated 
as  a  special  exception  upon  the  ground  stated ;  and  where 
such  exception  is  stated  to  be  upon  one  ground,  which  cannot 
be  sustained,  it  will  not  be  enlarged  and  extended  so  as  to 
serye  as  an  exception  upon  another  and  different  ground 


Digitized  by 


Google 


124  SUPREME  COURT  OF  WISCONSIN, 

Ck>rcoraii  vs.  Harran. 

which  might  have  beea  sustained.     Miles  v.  Ogden^  54  "Wis., 
573. 

Where  an  exception  is  to  a  portion  of  a  charge  quoted,  and 
to  each  and  every  part  thereof,  upon  a  particular  ground 
specified,  it  will  be  held  inoperative  except  as  to  the  ground 
particularly  specified.     Yates  v.  Bac/Uey,  33  Wis.,  185. 

3.  The  same  observations  are  applicable  to  the  third  excep- 
tion to  a  portion  of  the  charge,  and  particularly  to  the  fourth 
exception  to  a  portion  of  the  charge,  which  may  have  been 
subject  to  the  objection  of  directing  punitive  damages  in  ad- 
dition to  compensatory  damages,  had  the  same  been  excepted 
to  on  that  ground.  Each  of  these  two  portions  of  the  charge 
may  be  regarded  as  somewhat  general  in  its  terms,  but  we 
do  not  think  that  either  is  obnoxious  to  the  criticism  that  it 
gave  the  jury  liberty  to  find  a  verdict  according  to  their  own 
notions  of  right  and  wrong,  regardless  of  the  evidence  in  the 
case.  On  the  contrary,  we  think  the  jury  were  bound  by 
their  oaths  to  regard  what  was  said  to  them  by  the  court  in 
his  charge  as  having  reference  only  to  the  case,  and  the 
evidence  given  therein  on  the  trial  before  them.  Certainly, 
if  the  defendant  desired  more  definite  instructions,  he  should 
have  so  requested;  and,  not  having  done  so,  he  cannot  be 
heard  to  complain  without  exception  on  the  ground  that  the 
portion  of  the  charge  given  was  indefinite  and  uncertain. 
Trowbridge  v.  Siclder^  64  Wis.,  306 ;  Stilling  v.  Town  of  Thorjpy 
id.,  528.  It  is  true,  as  stated  by  counsel,  that  the  court  no- 
where told  the  jury  that  punitive  damages  might  be  wholly 
defeated ;  but  it  is  also  true  that  the  court  was  not  requested 
so  to  charge,  and  hence,  for  the  reasons  given,  such  omission 
is  not  ground  for  reversal 

4.  The  court  had  charged  the  jury  that  "  the  fact  that  fines 
have  been  imposed,  and  he  (the  defendant)  has  been  punished 
by  the  state,  may  be  taken  into  consideration  by  the  jury  in 
mitigation  of  the  damages;"  and  counsel  urge  that  the  por- 
tion of  the  charge  respecting  punitive  damages  left  it  doubt- 
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M  where  the  reduction  would  come  in  for  fines  and 
punishment  already  had  for  the  same  oflfense.  But,  as  already- 
indicated,  the  best  method  of  preventing  the  jury  from  being 
misled  by  a  doubtful  portion  of  a  charge  is  to  request  an  in- 
struction upon  the  subject  which  is  not  doubtful.  Besides, 
it  has  been  held  by  courts  entitled  to  great  respect  that  "  the 
imposition  of  a  fine  in  a  criminal  proceeding  for  assault  and 
battery  will  not  bar  or  mitigate  the  party's  liability  to  exem- 
plary damages  in  a  civil  suit  for  the  same  act."  Iloodley  v. 
Watson,  45  Vt.,  289 ;  Cooh  v.  EUia,  6  Hill,  466 ;  Mo  WiUiams 
V.  Bragg  J  3  Wis.,  424 ;  Brown  v.  Simneford,  44  Wis.,  282. 
This  ruUng,  however,  is  merely  suggested,  as  the  question  is 
not  necessarily  before  us  for  consideration. 

5.  Should  the  judgment  be  reversed  because  the  plaintiff, 
on  the  defendant's  motion  for  a  new  trial  for  excessive  dam- 
ages, was  allowed  to  remit  $100  from  the  amount  of  the 
verdict,  and  have  judgment  for  the  balance,  with  costs?    In 
urging  that  the  court  had  no  such  power,  counsel  cite,  among 
other  cases,  Potter  v.  Railway,  22  Wis.,  619;    Ooodno  v. 
Oshkoshy  28  Wis.,  306;  Nudd  v.  WeUs,  11  Wis.,  415.    In 
Potter  V.  Railway  the  trial  court  refused  to  set  aside  the 
verdict,  and  this  court  was  asked  to  allow  the  plaintiff  to 
remit  whatever  should  be  deemed  an  excess  of  damages ;  but 
it  declined  to  exercise  any  such  power,  and  sent  the  cause 
back  for  a  new  trial,  with  certain  advisory  remarks.    The 
same  course  was  followed  in  Good/no  v.  Oshkoah.    See  also 
Bass  V.  Raihoay,  39  Wis.,  636 ;  Page  v.  Sumptery  53  Wis., 
652;  Cassm  v.  Delany,  38  K  Y.,  178.    But  that  question  is 
not  in  this  case ;  for  here  the  deduction  was  allowed  by  the 
trial  court.      The  right  to  allow  such  deduction  in  cases 
where  the  amount  could  be  readily  ascertained  from  the  evi- 
dence with  certainty,  would  not,  we  presume,  be  questioned; 
bat  whether  the  power  exists  in  actions  of  tort,  where  the 
amount  which   should  be  deducted  cannot  be  ascertained 
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with  any  d^ree  of  certainty,  is  a,  question  upon  which  the 
authorities  are  by  no  means  uniform. 

Nvdd  V.  WellSj  supray  was  an  action  against  an  express 
company  to  recover  damages  for  the  non-delivery  of  a  box 
of  machinery,  and  the  plaintiff  obtained  a  verdict  of  $1,087; 
and  a  motion  to  set  aside  the  verdict  and  for  a  new  trial  was 
granted,  unless  the  plaintiff  consented  to  reduce  the  verdict 
to  $821.21,  which  he  did,  and  judgment  was  entered  thereon 
accordingly,  and  the  defendant  appealed  to  this  court.  In 
giving  the  opinion  of  the  court  Mr.  Justice  Paine  said:  "  The 
practice  of  remitting  where  the  illegal  part  is  clearly  distin- 
guishable from  the  rest,  and  may  be  ascertained  by  the  court 
without  assuming  the  functions  of  the  jury  and  substituting 
its  judgment  for  theirs,  is  well  settled.  .  .  .  But  it  ought 
not  to  be  carried  so  far  as  to  allow  the  court,  when  a  jury 
has  obviously  mistaken  the  law  or  the  evidence,  and  rendered 
•a  verdict  which  ought  not  to  stand,  to  substitute  its  own 
judgment  for  theirs,  and,  after  determining  upon  the  evidence 
what  amount  ought  to  be  allowed,  allow  the  plaintiff  to 
remit  the  excess,  and  then  refuse  a  new  trial."  And 
then,  aftqr  conceding  that  there  were  two  authorities  fCol- 
Una  V.  Railway^  12  Barb.,  492,  and  Clapp  v.  JSailway,  19 
Barb.,  461),  sustaining  that  view,  and  expressing  some  doubt 
as  to  whether  there  was  any  evidence  that  the  value  was  the 
precise  sum  named  by  the  court,  he  continued :  "  But  with- 
out determining  whether  the  court  might  properly  have  done 
this  (determine  the  true  value  of  the  machine)  consistently 
with  the  rule  above  laid  down,  we  think  it  was  mistaken  in 
the  rule  of  damages  v/hich  it  finally  allowed."  Thereupon 
the  court  reversed  the  cause  upon  other  grounds,  and 
hence  the  question  suggested  was  not  determined. 

In  BluTvt  V.  LitUey  3  Mason,  102,  the  plaintiff  obtained  a 
verdict  of  $2,000  in  an  action  for  nialicious  arrest,  and  on 
motion  for  a  new  trial  on  the  ground  that  the  damages  were 
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excessive,  Mr.  Justice  Stobt,  before  whom  the  cause  was 
tried,  said :  "  After  fpll  reflection,  I  am  of  opinion  that  it  is 
reasonable  that  the  cause  should  be  submitted  to  another 
jury  unless  the  plaintiff  is  willing  to  remit  $500  of  his  dam- 
ages. If  he  does,  the  court  ought  not  to  interfere  farther." 
Page  107.  A  similar  practice  was  followed  in  Dihlin  v. 
Murphy^  3  Sandford,  19 ;  CoUins  v.  Railway  Co,^  12  Barb., 
492 ;  Olapp  v.  Railroad  Co,y  19  Barb.,  461 ;  Murray  v.  Railroad 
Co.yi7  Barb.,  196;  Mclntyre  v.  Railroad  Co.,  4:1  Barb.,  515; 
Sears  v,  Conover,  3  Keyes,  113 ;  Hay  den  v.  F.  S.  M.  Co.,  54  N. 
T.,  221;  Whitehead  v.  Kennedy,  69  N.  T.,  462;  Boyle  v. 
Dixon,  97  Mass.,  208 ;  Woodruff  v.  Richardson,  20  Conn., 
238 ;  Jewell  v.  Gage,  42  Me.,  247 ;  Belknap  v.  Railroad,  49 
K  H.,  358;  Ihirkes  v.  Town  of  Union,  38  K  J.  L.,  23; 
Yeager  v.  Weaver,  64  Pa.  St.,  425 ,  Pendleton  Street  Railway 
Co.  V.  Rahmann,  22  Ohio  St.,  446;  I.  C.  R.  Co.  v.  Ehert,  74 
BL,  399;  Lombard  v..  Railway  Co.,  47  Iowa,  494;  CoUirys  v. 
Council  Blxffs,  35  Iowa,  432;  Kinsey  v.  Wallace,  36  CaJ., 
462;  Guerry  v.  Kerton,  2  Kich.,  507;  Young  v.  Englehard, 
1  How.  (Miss.),  19 ;  Davidson  v.  Molyneux,  17  L.  T.  R,  289. 
These  cases  were  mostly  actions  for  tort.  In  some  of  them 
the  reduction  was  allowed  by  the  appellate  court,  but  that 
would  seem  to  be  extending  instead  of  limiting  the  rule. 
The  reasoning  in  some  of  these  cases  would  seem,  to  be  .un- 
answerable. We  shall  make  no  attempt  to  add  anything. 
The  practice  adopted  by  the  trial  judge  is  clearly  sanctioned 
by  the  great  weight  of  authority.  We  must  therefore  hold 
that,  in  actions  of  tort  as  well  as  contract,  where  the  dam- 
ages are  clearly  excessive,  the  trial  judge  may  either  grant  a 
new  trial  absolutely,  or  giveXhe  plaintiff  the  option  to  remit 
the  excess,  and  in  case  he  does  so  order  the  verdict  to  stand 
for  the  residue.  Certainly  the  praetice  will  tend  to  promote 
justice  and  lessen  the  expense  to  litigants  and  the  public. 
Besides,  the  allowance  of  such  option  is  no  more  of  an  exer- 
dse  of  arbitrary  power  by  the  trial  judge  than  it  would  be 
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for  him  to  set  aside  the  verdict  absolutely  upon  the  sole 
ground  that  it  is  excessive,  and  then,  in  effect,  direct  a  jury- 
to  bring  in  a  verdict  for  a  smaller  sum,  but  not  in  excess  of 
an  amount  named  by  the  court. 

But  we  are  unwilling  to  say  that  the  verdict,  as  returned 
in  this  case,  was  so  excessive  as  to  authorize  the  interference 
of  this  court.  To  authorize  such  interference  it  should  ap- 
pear from  the  evidence,  to  use  the  language  of  Mr.  Sedgwick, 
that  "  the  damages  are  so  excessive  as  to  create  the  belief 
that  the  jury  have  been  misled  either  by  passion,  prejudice 
or  ignorance.  But  this  power  is  very  sparingly  used,  and 
never  except  in  a  clear  case."  2  Sedg.  Dam.  (601),  652.  See 
Bowe  V.  Rogers^  50  Wis.,  602.  Since  this  is  so,  it  is  evident 
that  the  reduction  was  a  favor  to  the  defendant,  of  which  he 
has  no  right  to  complain.  Certainly  a  party  against  whom 
a  judgment  has  been  recovered  cannot  reverse  it  on  the 
ground  that  it  is  less  than  it  should  have  been.  Bammesed 
V.  Ins,  Co,,  43  Wis.,  463.  Even  in  case  of  error,  the  judg- 
ment will  not  be  reversed  unless  the  error  is  such  as  might 
have  prejudiced  the  appellant.  Jones  v,  Parish,  1  Pin.,  494 ; 
6hem  v,  Gilbert,  21  Wis.,  395;  BaUiet  v.  ScoU,  32  Wis.,  174; 
Irish  V,  Dean,  39  Wis.,  562. 

For  the  reasons  given  the  judgment  of  the  circuit  court 
must  be  affirmed. 

By  the  Covftt, —  Judgment  affirmed. 
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Aprils'-  May  10, 1882. 

Eqxjitt:  Pabtnbbship:  Nonca.  (1)  When  real  property  treated  in 
equity  as  heUmgmg  to  firm,  (t)  Notice^  to  purchaaer,  of  equitable 
rights  of  firm. 

Res  Adjtjdicata.    fSJ  What  issues  of  fact  determined  by  Judgment, 

1.  Where  the  value  of  a  lot  of  land,  used  for  partnership  purposes,  was 

charged  to  the  partnership  on  the  books  of  the  firm,  and  credited 
to  M.,  the  partner  who  held,  and  still  holds,  the  legal  title  thereto, 
it  would  be  treated  in  equity  as  partnership  property;  and  where, 
on  the  dissolution  of  that  firm  and  formation  of  a  new  one  as  its 
successor  in  business,  the  lot  was  credited  to  the  old  firm  on  the 
books  of  the  new,  and  all  this  with  the  knowledge  of  M.,  it  must 
be  treated  in  equity  as  property  of  the  new  firm,  as  against  M.  and 
his  grantee  with  notice. 

2.  Actual,  open  and  notorious  occupation  of  the  lot  by  the  firm  for 

partnership  purposes,  at  the  time  when  advances  were  made  to  M., 
to  secure  which  he  afterwards  executed  a  conveyance  of  the  lot, 
was  notice  to  all  the  world  of  the  equitable  rights  of  the  firm  in 
respect  to  it;  and  the  fact  that  the  conveyance  was  not  actually 
made  until  after  the  firm  ceased  to  occupy  the  lot,  would  not  make 
the  grantee,  as  agamst  the  partners  other  than  M.,  a  purchaser  in 
good  faith  within  the  meaning  of  the  statute. 
t.  Where  the  verdict  and  judgment  in  an  action  involving  two  issues 
of  fact  are  consistent  with  a  finding  either  way  as  to  one  of  such 
issues,  the  same  is  not  res  adjudicata  between  the  parties. 

APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

From  August,  1872,  to  September,  1874,  the  plaintiffs  and 

the  defendant  Mairet  were  partners  in  business  at  Chippewa 

Falls,  under  the  firm  name  of  Mairet,  Le  Boef  &  Co.    They 

leased  doing  business  as  such  at  the  latter  date.     In  the 

spring  of  1874,  the  defendant  Mairet  borrowed  money  on 

his  individual  account  and  for  his  own  use  of  the  defendant 

BtchardoU;  and  when  the  loan  was  negotiated,  it  was  agreed 

beiweea  them  that  it  should  be  secured  by  a  conveyance  of 

ibe  lot  on  which  was  the  store  where  the  firm  transacted  its 

business.     The   record  title  to  the  lot  was  in  Mairet.    In 
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November,  1874,  Mairet  caused  the  same  to  be  conveyed  to 
RicJux/rdotty  pm^uant  to  such  agreement,  by  the  defendant 
Eleinhaus,  to  whom  Mairet  had  theretofore  conveyed  the 
property  as  security  for  debts  he  owed  Kleinhaus  and  another. 
The  plaintiffs  paid  the  debts  of  the  firm  to  an  amount  which 
left  the  defendant  Mairet  indebted  to  them  about  $7,500. 
Mairet  is  supposed  to  be  insolvent.  From  the  time  of  the 
conveyance  to  him  as  aforesaid,  RichardoU  received  the  rents, 
of  the  property  conveyed.  This  action  was  brought  to  dissolve 
the  copartnership,  and  for  an  accounting  between  the  partners  ; 
also  to  procure  the  application  of  the  property  so  conveyed 
(claimed  to  be  partnership  property)  to  the  payment  of 
partnership  debts,  and  for  an  accounting  by  RichardoU  for 
the  rents  and  profits  thereof.  The  circuit  court  held  the  lot 
to  be  partnership  property,  stated  an  account  of  the  rents 
received  by  Richardott^  and  gave  judgment  that  his  convey- 
ance is  void  as  against  the  plaintiffs,  and  that  the  plaintiffs 
recover  the  rents  so  received  by  him.  The  court  also  stated 
an  account  between  the  partners.  RichardoU  appealed  from 
so  much  of  the  judgment  as  affects  him. 

For  the  appellant  there  was  a  brief  by  Wheeler  cfe  MarahaJly 
and  oral  argument  by  Mr,  Marshall.  They  contended  that 
the  property  in  question  was  not  partnership  property.  To 
constitute  it  such,  it  must  have  been  purchased  with  partner- 
ship funds  for  partnership  purposes,  and  have  been  used  for 
partnership  purposes.  Parsons  on  Part.,  365 ;  1  Wash.  E. 
P.,  668.  They  also  contended  that  the  verdict  in  the'former 
action  was  conclusive  upon  the  question  *here  at  issue,  and 
that  the  appellant  was  a  honafde  mortgagee  of  the  property. 

For  the  respondent  there  was  a  brief  by  Bingham  dk 
Pierce,  and  oral  argument  by  Mr,  JSingham.  Upon  the 
question  whether  the  real  estate  was  partnership  property,, 
they  cited  BardweU  v.  Perry,  19  Vt.,  292;  Tiffany  &  Bul- 
lard  on  Trusts,  98;  PiaU  v.  Oliver,  3  McLean,  27;  Andrews 
V.  Brown,  21  Ala.,  437;  Coster  v.  Bank  of  Georgia,  24  id.. 
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37;  Dujniy  v.  Leavenworth^  17  Cal.,  262;  Sigoumey  v.  Munny 
7  Conn.,  11;  1  Parsons  on  Con.,  148  and  note;  Oeery  v. 

Cockroft,  33  N.  Y.  Sup.  Ct.,  146;  Lindley  on  Part.,  643-652; 

Smith  V.  Smithy  6  Ves.  Jr.,  193;  Parsons  on  Part.,  364-6; 

FairchUd  v.   FairchUdy  6  Hun,  407;   2  Barb.   Ch.,   165; 

Hiyward  v.  Prie^y  5  Met.,  582;  Willard's  Eq.  Jur.,  711,  712. 

Lyon,  J.     1.  One  of  the  controlling  questions  in  this  case 
is,  Was  the  lot  in  controversy  partnership  property  when 
Mairet  conveyed  it  to  the  appellant,  RichardoUy  to  secure 
his  indebtedness  to  the  latter?    The  testimony  satisfies  us 
that  the  question  must  be  answered  in  the  affirmative.    "We 
think  the  following  facts  are  established  by  the  proofs:  The 
firm  of  Mairet,  Le  Boef  &  Co.,  composed  of  the  plaintiffs  and 
the  defendant  Mairet,  was  the  successor  of  the  firm  of 
Mairet,  Allen  &  Co.    The  members  of  the  latter  firm  were 
one  Allen,  the  plaintiffs  Le  Boef  and  IXier  and  the  defend- 
ant Mairet.    Allen  retired  from  that  firm,  and  the  plaintiff 
Bergeron  took  his  place,  whereupon  the  firm  name  was 
changed  to  Mairet,  Le  Boef  &  Co.    Bergeron  paid  in,  as  his 
part  of  the  capital  of  the  firm,  $4,000  in  cash,  and  the 
other  partners  put  in  their  interest  in  the  property  of  the 
old  firm,  as  their  share  of  the  capital  stock,  $4,000  by  Mairet, 
and  $4,000  by  Le  Boef  and  Etier  jointly.    The  lot  in  con- 
troversy was  charged  to  the  firm  of  Mairet,  Allen  &  Co.  on 
the  books  of  that  firm,  and  credited  to  Mairet     Hence, 
although  no  formal  conveyance  of  it  was  made  to  the  firm, 
it  was  essentially  firm  property,  and  a  court  of  equity  will 
so  regard  it.     See  cases  cited  in  brief  of  counsel  for  plaintiffs. 
Soon  after  the  new  firm  was  formed,  the  lot  was  entered  on 
its  books  at  an  increased  price  to  the  credit  of  the  old  firm. 
Mairet  must  have  known  of  these  entries,  for  he  was  the 
manager  of  the  business  of  the  firm ;  yet  it  does  not  appear 
that  he  ever  objected  to  them.    Moreover,  he  twice  executed 
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conveyances  of  an  undivided  two-thirds  of  the  lot  to  his 
partners,  but  afterwards  destroyed  them.  The  cu-cuit  court 
found  that  one  of  these  conveyances  was  delivered  to  his 
partners,  and  we  are  inclined  to  think  the  finding  is  sup- 
ported by  the  evidence.  In  the  view  we  take  of  the  case, 
it  is  not  very  material  whether  the  legal  title  ever  passed  to 
the  other  members  of  the  firm  or  not.  It  is  sufficient  for 
the  plaintiffs  if  the  firm  was  the  eguitable  owner,  and  we 
think  it  was. 

2.  But  it  is  claimed  that  in  a  former  suit  between  the  same 
parties  it  was  determined  that  the  firm  had  no  interest  in 
the  lot  in  controversy,  and  the  doctrine  of  rts  ddjudicata  is 
invoked  to  defeat  the  claim  of  the  plaintiffs.  That  action 
was  brought  by  the  appellant  against  the  firm  on  two  prom- 
issory notes  of  the  firm.  The  firm  answered,  alleging  pay- 
ment of  the  notes.  On  the  trial  the  defendants  relied  upon 
the  conveyance  of  the  sto;'e  lot  by  Mairet  to  the  appellant  as 
payment  of  the  notes.  The  court  instructed  the  jury  that  if 
the  lot  was  partnership  property,  "  and  was  so  conveyed  in 
payment  of  the  notes,"  the  appellant  could  not  recover. 
There  was  a  general  verdict  for  the  appellant  for  the  amount 
of  the  notes,  on  which  judgment  was  entered  against  the 
firm.  From  this  statement  of  the  former  suit  it  appears  that 
two  questions  of  fact  were  submitted  to  the  jury.  These  are : 
(1)  Was  the  lot'  partnership  property?  and  (2)  Was  it  con- 
veyed to  the  appellant  in  payment  of  his  notes  against  the 
firm?  The  jury  may  have  found  that  the  lot  was  partner- 
ship propert}'^,  but  that  it  was  not  so  conveyed  in  payment 
of  the  notes.  An  affirmative  finding  on  the  first  question 
and  a  negative  finding  on  the  second  would  have  resulted  in 
a  verdict  for  the  appellant.  Hence,  the  verdict  is  entirely 
consistent  with  a  finding  either  way  on  the  question  of 
ownership;  and  this  brings  the  case  within  the  rule  of  Van 
Valkenburgh  v.  MUwcmhee^  43  Wis.,  574.    We  conclude  that 
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the  verdict  and  judgment  in  the  former  suit  do  not  estop  the 
plaintiffs  to  maintain  in  this  action  that  the  lot  was  partner- 
Aip  property. 

3.  It  only  remains  to  determine  whether  the  appellant  took 
the  conveyance  from  Mairet  in  good  faith,  and  without  notice 
that  the  firm  was  the  equitable  owner  of  the  lot  conveyed  to 
him.    When  the  appellant  made  the  loan  to  Mairet  in  the 
spring  of  1874,  to  secure  which  the  conveyance  was  executed, 
the  firm  was  in  the  actual,  open  and  notorious  possession  of 
the  lot,  its  place  of  business  being  the  store  situated  upon  it. 
This  was  constructive  notice  to  all  the  world  of  the  interest 
of  the  firm  in  the  property,  and  deprives  the  appellant  of  the 
character  of  a  purchaser  without  notice  of  the  interest  of  the 
firm  in  the  property,  whether  it  was  a  legal  or  a  purely  equita- 
ble interest.    True,  the  conveyance  w^as  not  executed  until 
after  the  firm  ceased  to  occupy  the  premises ;  but  the  agree- 
ment for  the  conveyance  was  made,  and  the  money  advanced 
on  the  faith  of  such  agreement,  when  the  firm  were  in  the 
actual  possession  and  occupancy  of   the  lots.    A  court  of 
equity  will  regard  the  conveyance  as  executed  when  under 
the  agreement  it  should  have  been  executed,  and  will  consider 
the  rights  of  aU  parties  as  fixed  and  established  by  the  con- 
ditions which  existed  when  the  loan  and  agreement  for  the 
conveyance  were  made.    On  this  basis  the  appellant  is  not  a 
hna  fide  purchaser  of  the  lot  without  notice  of  the  interest 
of  the  firm  therein.    Were  it  held  that  the  rights  of  the 
partis  are  fixed  and  established  by  the  conditions  existing 
when  the  conveyance  was  actually  executed,  the  same  result 
would  follow.     In  that  case  the  conveyance  would  be  merely 
a  security  for  a  pre-existing  debt,  and  all  the  authorities  here 
and  elsewhere  agree  that  such  a  conveyance  would  only 
transfer  the  interest  of  Mairet,  without  affecting  the  legal 
or  equitable  title  of  the  firm.    The  circuit  judge  seems  to 
Bare  taken  the  latter  view,  for  he  found  that  the  conveyance 
was  made  as  a  security  for  a  pre-existing  debt.    Whether  it 
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was  SO  made  or  not  is  quite  immaterial ;  for,  if  it  was  not,  the 
appellant  received  it  with  constructive  notice  of  the  interest 
of  the  firm  in  the  lot,  and  hence  cannot,  by  virtue  of  it,  assert 
a  title  paramount  to  that  of  the  firm.  In  other  words,  the 
conveyance  must  be  regarded  as  made  when  the  money  there- 
for was  advanced  and  the  agreement  made,  or  it  must  be  held 
that  it  was  given  for  a  pro-existing  debt.  In  either  view  the 
result  is  the  same. 

For  reasons  which  he  deemed  sufficient,  the  learned  coun- 
sel for  the  defendant  earnestly  urged  us  to  disregard  the 
findings  of  the  court  below,  and  to  decide  the  case  upon  the 
proofs  as  we  would  if  there  were  no  findings  in  the  record. 
While  we  have  not  felt  at  liberty  to  comply  fully  with  this 
request,  we  have  examined  the  case  from  a  somewhat  differ- 
ent standpoint  than  that  from  which  the  circuit  judge  con- 
sidered it ;  and  whatever  we  may  think  of  some  of  his  findings, 
we  are  of  the  opinion  that  the  evidence  supports  the  judg- 
ment.   The  judgment  must  therefore  be  afl^med. 

By  the  Court. —  Judgment  affirmed. 


Steele  vs.  Sohrickeb. 
April  8 — May  10, 1889. 

Loos  AOT)  Lumber:  Contract:  Conversion:  Evidence.  (IJ  Ev^ 
dence  of  conversion.  (2)  Official  scale  of  logs  best  emdence  of 
quantity:  when  secondary  evidenoe  admissible.  (S)  Title  to  chat" 
tels:  Common  source  of  title  not  questionable.  (J^)  Oral  evidence 
to  explain  written  contract.  (5)  Conversion  of  chattels  held  as 
security — what  constitutes.  (6 J  Record  notice  of  rights  in  lumber, 

1.  Defendant  took  a  conveyance  of  logs  from  one  N.  in  such  form  as 
to  give  him  a  right  to  the  possession  thereof  if  N.  had  such  right, 
and  put  such  conveyance  on  record  in  the  proper  office;  and  when 
plaintiff  demanded  the  logs  under  a  title  adverse  to  N.,  defendant 
did  not  disclaim  any  right  to  them,  and  pending  this  action  he  sold 
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them.  Heldy  that  upon  thiB  evidence  the  jury  might  find  that  he 
had  converted  the  logs  at  the  commencement  of  the  action. 
2.  Where  it  appears  that  logs  were  scaled  by  the  proper  officer  (as 
provided  by  statute),  oral  evidence  of  the  quantity  of  the  logs  is 
not  admissible,  unless  it  is  shown  that  no  record  of  such  scale  was 
made,  and  that  no  certified  scale  bill  is  in  existence,  or  that,  if  in 
existence,  it  is  in  the  hands  of  the  opposite  party,  who  has  refused 
to  produce  it,  on  notice,  or  that  it  is  in  some  other  way  out  of  the 
reach  of  the  party  offering  the  proof. 

S.  In  an  action  for  a  conversion  of  chattels,  defendant  cannot  ques- 
tion the  title  of  the  person  under  whom  both  parties  claim  unless 
deprived  of  his  possession  by  one  having  a  title  superior  to  that. 

4.  Oral  conversations  had  between  the  parties  to  a  written  contract, 
before  its  execution,  cannot  be  received  to  explain  it. 

(5.  N.  was  in  possession  of  logs,  under  a  contract  between  him  and  X 
which  provided  "  that  the  title,  possession  and  right  of  possession** . 
should  be  and  remain  in  N.  until  full  payment  was  made  to  him  for 
all  supplies  furnished  by  him  to  X.  under  said  contract;  that  dur- 
ing such  time  N.  might  "  handle  and  sell "  the  logs,  "  reserving  out 
of  the  proceeds  sufficient  to  pay  for  said  supplies,  and  pacing  the 
residue,  if  any,"  to  X.;  and  that  if  said  supplies  should  be  fully 
paid  for  without  a  sale  of  the  logs,  these  should  then  belong  to  X. 
Taylor,  J.,  is  inclined  to  think  that  under  this  contract  N.  could 
not  pledge  or  mortgage  the  logs  as  security  for  a  debt  due  him,  and 
especially  for  an  amount  in  excess  of  the  sum  due  him  from  X. 
for  supplies;  and  that  such  a  mortgage  would  be  a  conversion,  and 
would  confer  no  right  of  possession  upon  the  mortgagee  as  against 
X    But  the  question  is  not  decided.] 

0.  The  record  of  the  contract  above  stated,  in  the  proper  inspector's 
office,  was  notice  to  all  persons  of  the  interest  of  the  several  par- 
ties thereto  in  the  lumber,  although  the  recorded  mark  on  the 
imnber  was  that  of  K.    B.  S.,  sea  1789. 

APPEAL  from  the  Circuit  Court  for  Chippewa  County. 
The  case  is  thus  stated  by  Mr.  Justice  Taylob: 
"Action  to  recover  the  value  of  a  quantity  of  pine  logs 
which  plaintiff  claims  to  own,  and  which  he  alleges  to  have 
been  unlawfully  converted  by  the  defendant.  It  appears 
that  the  logs  were  cut  and  banked  by  Langley  &  Blaisdell, 
^der  a  contract  between  them  and  one  S.  M.  Newton,  in 
^e  season   of   1878-9.    Under  said  contract  the  logs  were 
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marked  with  a  mark  recorded  in  the  proper  office  as  the 
mark  of  said  S.  M.  Newton.  The  plaintiff  claims  the  logs 
by  a  purchase  from  Langley  &  Blaisdell,  and  the  defendant 
claims  under  a  transfer  from  Newton.  The  clause  in  the 
contract  between  Newton  and  Langley  &  Blaisdell,  under 
which  Newton  claimed  the  right  to  the  possession  of  the  logs 
(which  right  the  defendant  claims  was  conveyed  to  him), 
reads  as  follows: '  It  is  further  mutually  agreed  that  the  title, 
possession  and  right  of  possession  of  all  of  said  second-men- 
tioned mark  of  logs  shall  be  and  remain  in  the  second-named 
party  till  full  payment  is  made  to  the  second-named  party 
for  all  supplies  bought  for  the  first-named  party  as  afore- 
said, during  which  time  the  second  party  may  handle  and 
sell  the  same,  reserving  out  of  the  proceeds  sufficient  to  pay 
for  said  supplies,  and  paying  the  residue,  if  any  there  be,  to 
the  first-named  parties ;  [and]  that  when  said  supplies  are 
fully  paid  for,  if  the  same  is  paid  without  a  sale  of  said  second- 
mentioned  mark  of  logs,  then  said  mark  of  logs  shall  belong 
to  the  first-named  parties.' 

"  The  logs  in  dispute  in  this  action  are  the  ones  mentioned 
in  this  extract  from  the  contract;  and  Langley  &  Blaisdell 
were  the  first  parties  and  Newton  the  second  party  therein. 
The  first  mark  of  logs  mentioned  in  the  contract  were  to  be- 
long to  Newton  absolutely  when  cut  and  banked,  and  he  was 
to  pay  the  first  parties  for  the  same  four  dollars  per  thousand  — 
one  dollar  per  thousand  as  fast  as  the  logs  were  banked ;  one 
dollar  per  thousand  on  the  first  of  April,  1879 ;  one  dollar 
per  thousand  on  the  first  of  August,  1879 ;  and  one  dollar 
per  thousand  on  the  first  of  November,  1879.  The  logs  of 
both  kinds  were  to  be  scaled  as  fast  as  delivered  on  the  bank, 
and  a  scale  bill  was  to  be  delivered  to  Newton  at  Chippewa 
Falls  each  month  after  logging  operations  commenced,  which 
scale  bill  should  show  the  amount  in  feet  of  logs  of  each 
mark,  and  the  number  of  logs  of  eaeh  of  the  lengths  men- 
tioned,^ banked  at  the  date  of  such  scale  bill. 
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"  It  appears  to  have  been  admitted,  or  established  by  the 
proofe  on  the  trial,  that  Langley  &  Blaisdell  had  cut,  banked, 
marked  and  scaled  of  the  first  mark  of  logs  mentioned  in 
said  contract  2,200,000  feet,  in  round  numbers,  previous  to 
March  17,  1879;  that  on  the  19th  day  of  March,  1879,  they 
sold  their  claim  to  the  second  mark  of  logs  to  the  plaintiff 
in  this  action;  that  on  the  17th  day  of  March,  1879,  Newton 
made,  executed  and  delivered  to  the  defendant,  a  written 
transfer  of  his  interest  in  the  said  second  mark  of  logs,  of 
which  the  following  is  a  copy:  'This  indenture,  made  and 
concluded  this  17th  day  of  March,  A.  D.  1879,  witnesseth 
that,  whereas  Lorenzo  Schricker  has  from  time  to  time  made 
advances  of  money  to  the  undersigned,  and  may  from  time 
to  time  make  other  advances;  now,  therefore,  this  indenture 
witnesseth,  that  I,  the  undersigned,  hereby  sell,  transfer,  set 
over  and  dehver  unto  the  said  Lorenzo  Schricker^  his  heirs, 
and  assigns,  as  collateral  security  for  such  advances  as  the 
said  Schrick£fr  has  [made]  or  shall  hereafter  make  unto  the 
undersigned,  all  my  right,  title  and  interest  in  and  to  certain 
logs  which  have  for  a  bark  mark  [log  mark],  and  for  an  end 
mark  S.  N.,  and  other  logs  having  for  a  bark  mark  T.  dia- 
mond P.,  and  for  a  stamp  mark  B.  N.  L.,  and  still  other  loga 
having  for  a  bark  mark  [log  mark],  and  for  an  end  mark  H. 
It  is  hereby  expressly  understood  and  agreed  that  if  the  un- 
dersigned, his  heirs,  executors  or  assigns,  or  any  persons  for 
them,  shall  well  and  truly  pay  or  cause  to  be  paid  unto  the 
said  Z.  Schricker,  his  heirs,  executors  or  assigns,  whatever 
advances  may  have  been  made  by  the  said  Z.  Schricker,  with 
idl  interest  at  the  rate  of  ten  per  cent,  per  annum  that  has 
accumulated  thereupon,  then  this  indenture  shall  be  null  and 
void  and  of  no  force  whatever,  and  the  full  title  and  control 
of  the  above  described  logs  shall  revest  back  to  the  under- 
fflgned,  but  otherwise  to  remain  of  full  and  binding  force 
and  effect.' 

"The  logs  described  in  said  contract  as  having  for  a  bark    ^ 
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mark  '  T.  diamond  P./  and  for  a  stamp  mark  *  B.  N.  L.'  are 
the  logs  described  in  the  contract  between  Langley  &  Blais- 
dell  and  Newton  as  the  second  mark  of  logs,  and  are  the 
logs  in  controversy  in  this  action.  On  the  7th  day  of  May, 
1879,  the  plaintiff  served  a  written  demand  upon  the  de- 
fendant for  the  logs  in  question,  in  the  following  words: 

*^ '  To  Lorenzo  Schricker:  I  hereby  demand  a  delivery  to  me 
of  that  certain  lot  of  pine  logs  cut  during  the  winter  of 
1878  and  1879  by  Langley  &  Blaisdell,  in  Chippewa  county, 
Wisconsin,  and  now  on  the  waters  of  the  Chippewa  river  in 
said  county,  and  marked  for  a  bark  mark  as  follows:  T. 
diamond  P.,  and  stamped  upon  the  end  thus,  B.  N.  L., 
and  which  J  have  purchased  of  said  Langley  &  Blaisdell, 
and  which  you  claim  to  hold  by  virtue  of  a  conveyance  to 
you  by  S.  M.  Newton,  by  instrument  dated  March  17,  1879, 
and  filed  for  record  the  same  day  in  the  office  of  the  lumber 
inspector  of  the  sixth  district  of  Wisconsin,  at  Chippewa 
Falls.  Edwabd  H.  Steklb, 

"  *  By  BmoHAM  &  Pierce,  his  attorneys. 

'''Dated May  I.ISI^: 

"  The  complaint  was  in  the  ordinary  form,  alleging  the 
ownership  of  the  logs  by  the  plaintiff,  and  a  conversion  by 
the  defendant,  and  claiming  judgment  for  their  value.  The 
answer  was  a  general  denial  Upon  the  trial  in  the  circuit 
court  the  plaintiff  had  a  verdict  and  judgment;  and  de- 
fendant appealed  from  the  judgment." 

For  the  appellant  there  was  a  brief  by  Wheeler  cfe  Ma/rahdUj 
and  oral  argument  by  Mr.  Marshall, 

For  the  respondent  there  was  a  brief  by  Bingham  <6 
Piercey  and  oral  argument  by  Mr.  Bingham. 

Taylor,  J.  The  learned  counsel  for  the  appellant  assigns 
as  errors :  (1)  That  there  was  no  proof  given  on  the  trial 
showing  any  conversion  of  the  logs  in  question  by  the  de- 
fendant at  the  time  the  action  was  commenced.    (2)  That 
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the  court  erred  in  admitting  Blaisdell's  testimony  as  to  the 
scale  of  the  logs  and  the  quantity  thereof.  (3)  That  the  court 
erred  in  refusing  to  allow  proof  of  title  in  a  stranger. 
(4)  That  the  court  erred  in  refusing  the  testimony  offered  by 
the  defendant  to  aid  in  the  construction  of  the  contract  be- 
tween Langley  &  Blaisdell  and  Newton.  (5)  That  the  court 
erred  in  refusing  to  submit  proper  questions  to  the  jury  as  a 
special  verdict.  (6)  That  the  verdict  is  not  sufficient  to  sus- 
tain a  judgment  in  favor  of  the  plaintiff. 

Without  giving  any  statement  or  even  summary  of  the 
evidence  tending  to  prove  a  conversion  of  the  logs  by  the 
defendant,  we  think  it  was  sufficient  to  sustain  a  verdict 
in  the  plaintiff's  favor  upon  that  point,  if  he  showed  himself 
entitled  to  the  possession  at  the  time  he  commenced  his 
action.  The  defendant  not  only  took  a  conveyance  of  the 
logs  from  Newton  in  such  form  as  to  give  him  a  right  to  the 
possession  thereof  if  Newton  had  such  right,  but  he  put  such 
transfer  on  record  in  the  office  prescribed  by  law  for  the 
record  of  all  claims  and  titles  to  logs.  This  act  was  a 
declaration  on  his  part  that  he  made  claim  to  the  right  of 
possession,  at  least,  of  these  logs.  When  they  were  demanded 
of  him,  he  did  not  disclaim  any  right  to  them;  and  after- 
wards, and  pending  the  action,  he  sold  them.  We  think 
this  evidence  was  sufficient  to  go  to  the  jury  on  the  question 
of  conversion  at  the  time  the  action  was  commenced.  See 
Smith  V.  SchuLenberg^  34  Wis.,  41. 

The  exception  to  the  parol  evidence  of  Blaisdell,  as  to  the 
number  of  feet  of  logs  in  controversy,  we  think  was  well 
taken,  and  should  have  been  sustained  by  the  court.    The 
scahng  and  measuring  of  logs  and  lumber  has  been  deemed 
of  sufficient  importance  to  those  engaged  in  the  business  of 
iumbering  to  call  for  legislative    regulation,  and  for  the  ap- 
pointment of    officers  who  are  charged  with  the  duty  of 
making    such    scales   and    measurements    and    preserving 
iwords  thereof.     Their  duties  in  this  respect  are  defined  in. 
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sections  1734-1737,  R.  S.  1878.  Section  1735  provides  that 
"  each  lumber  inspector  shall,  in  person  or  by  deputy,  at  ther 
request  of  any  owner  of  logs,  timber  or  lumber,  after  a» 
scalement  or  measurement  thereof,  make  a  bill  stating  therein 
the  number  of  logs,  the  number  of  feet,  board  measure,  con- 
tained in  such  logs  and  lumber,  and  the  number  of  feet, 
cubic,  running  or  board  measure,  contained  in  said  timber, 
and  at  whose  request  the  same  were  scaled  or  measured,  and 
to  whom  scaled  or  measured,  a  copy  of  which  bill  he  shall 
enter  upon  the  books  of  his  office  to  be  provided  by  him  and 
kept  for  that  purpose,  with  the  marks  as  they  occurred  upon 
the  logs.  A  correct  bill  of  the  same  shall  be  given  to  such 
owner,  with  a  certificate  thereto  attached  that  it  is  a  true 
and  correct  bill,  which  bill,  so  certified,  shall  be  presumptive 
evidence  of  the  facts  therein  contained,  and  of  the  correct- 
ness of  such  scalement  or  measurement,  in  all  courts,  except 
in  favor  of  the  inspector  who  made  the  same." 

It  will  be  seen  that  the  contract  between  Langley  &  Blais- 
dell  and  Newton  provided  for  scaling  the  logs  in  question  in 
the  manner  prescribed  by  the  statute ;  and  the  evidence  given 
on  the  trial  shows  that  such  was  made,  and  was  probably 
delivered  to  Newton.  There  is  perhaps,  a  legal  presumption 
that  the  inspector  who  scaled  the  logs  did  his  duty  in  thia 
respect,  and  entered  the  scale  in  the  books  of  his  offid^,  and 
furnished  a  properly  certified  bill  to  Newton,  who  appeared 
to  be  the  owner  of  the  logs  so  scaled. 

The  legislature  having  provided  that  written  evidence  of  the 
measurement  of  logs  and  lumber  should  be  made  by  a  publio 
officer,  and  a  record  thereof  preserved  in  a  public  office,  and 
that  a  certified  bill  thereof,  made  by  him  and  delivered  to  the 
owner,  should  be  presumptive  evidence  of  the  correctness  of 
such  scalement  or  measurement  in  all  courts,  except  in  favor 
of  the  person  making  the  same,  such  written  evidence,  when 
it  exists  and  is  attainable,  must  be  deemed  the  best  evidence 
of  the  number  of  feet  in  the  lot  of  logs  so  scaled  and  mea& 
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ured.     Certainly  it  is  better  evidence  than  the  recollection 
of  an  interested  party,  who  did  not  make  any  measurement 
himself,  and  testifies  from  his  recollection  as  to  the  contents 
of  the  scale  bills  which  came  under  his  observation  at  the  time 
the  scale  was  made.    This  question  was  considered  by  this 
court  in  the  case  of  Fomette  v.  Garmichad^  41  Wis.,  200; 
and  it  was  there  held  that  when  it  appeared  that  a  scale  of  the 
logs  had  been  made  as  provided  by  law,  and  such  scale 
was  in  existence,  it  was  the  best  evidence,  and  should  be 
produced,  or  some  sufficient  reason  shown  why  it  could  not 
be  produced.     Justice  Lyon,  in  his  opinion,  speaks  of  the 
scale  made  in  proper  form  as  a  written  instrument,  the  con- 
tents of  which  cannot  be  shown  by  parol  proof.     The  doc- 
trine of  that  case  is  not  questioned  in  the  case  of  Tewksbury 
V.  Schtilenherg^  48  Wis.,  577.    In  the  latter  case  the  scale 
of  the  logs  in  question  was  not  made  by  a  public  officer,  and 
it  was  held  that  where  the  scale  was  in  fact  made  and 
entered  into  a  scale  book,  which  was  in  the  possession  of  the 
opposite  party,  who  had  been  notified  to  produce  it  and 
refused  so  to  do,  it  was  competent  to  prove  the  contents  of  the 
scale  book  by  one  who  helped  make  the  scale  and  had  seen 
the  entries  made  in  the  book.    In  the  case  at  bar  there  was  no 
proof  made  that  the  certified  scale  had  been  lost  aud  that  no 
record  had  been  made  thereof  in  the  proper  office ;  nor  was 
Kewton,  in. whose  possession  the  original  certified  scale  bills 
were  presumed   to  be,  required  to  produce  the  same,  or 
subpoenaed  to  produce  them  on  the  trial    We  are  clearly 
of  the  opinion  that  there  was  no  foundation  laid  for  proving 
by  parol  the  contents  of  the  scale  bills ;  and  we  are  also  of 
the  opinion   that  it  is  improper  to  give  parol  evidence  of 
the  quantity  of  the  logs,  in  board  measure,   by  estimates 
made  hy  men  Tvho  had  seen  and  examined  them,  when  it 
appears  that  a  scale  and  measurement  thereof  has  been 
made  by  an  officer  appointed  for  that  purpose,  unless  it  be 
farther  shown  that  no  record  of  such  scale  has  been  made 
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as  required  by  law,  and  no  certified  scale  biU  thereof  is  in 
existence,  or  that,  if  in  existence,  It  is  in  the  hands  of  the 
opposite  party,  who  upon  notice  has  refused  to  produce  the 
same,  or  is  in  some  other  way  out  of  the  reach  of  the  party 
offering  such  proof. 

As  to  the  third  assignment  of  error,  we  think  the  circuit 
court  properly  excluded  the  evidence  oflfered  by  the  defend- 
ant showing  that  Langley  &  Blaisdell  were  not  the  owners 
of  the  lands  upon  which  the  logs  in  question  were  cut,  for  two 
reasons :  firsts  because  the  evidence  that  they  did  not  own 
the  lands  from  which  the  logs  were  cut  would  not  prove  that 
they  were  not  the  owners  of  the  logs;  and  second,  because 
the  right  to  the  possession  of  the  logs  by  the  defendant,  if 
he  had  any  such  right,  was  derived  from  the  said  Langley  & 
Blaisdell  through  Newton.  Having  obtained  the  possession 
of  the  logs  in  question  from  the  same  persons  under  whom 
the  plaintiff  claims,  it  is  very  clear  that  the  defendant  cannot 
question  the  title  of  the  party  under  whom  both  parties 
claim,  unless  some  third  person  having  a  better  title  has  de- 
prived the  defendant  of  his  possession  derived  from  the 
plaintiff's  vendor.  The  question  raised  by  this  exception 
was  ruled  against  the  defendant  by  this  court- in  the  case  of 
Weymouth  v.  Railway  Co.,  17  Wis.,  550.  The  late  learned 
Justice  Paine,  in  his  opinion  in  that  case,  says:  "  We  think 
also  that  the  court  properly  instructed  the  jury  that  if  they 
found  that  the  plaintiff  was  in  possession  of  the  land  from 
which  the  wood  was  cut,  and  in  possession  of  the  wood,  the 
defendant  could  not  defeat  a  recovery  by  showing  title  to 
the  land  in  Ogden,- there  being  no  offer  by  the  defendant 
to  connect  itself  with  such  title.  It  is  true,  there  are  cases 
where  it  is  stated  generally  that  in  trover  the  defendant  may 
show  title  in  a  third  person ;  but  that  should  be  understood 
as  assuming  that  the  defendant  offers  at  the  same  time  to 
connect  himself  with  such  title."  The  cases  cited  by  the 
learned  counsel  for  the  appellant,  which  hold  that  title  in  a 
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third  person  is  a  defense  to  the  action,  are  all  cases  of  re-, 
plevin  and  not  for  conversion.  The  rule  in  replevin  has 
always  been  different  from  that  in  trover  or  trespass  de 
bonis. 

The  circnit  judge  was  clearly  right  in  excluding  the  evi- 
dence of  conversations  between  the  parties  before  the 
execution  of  the  written  contract  Oral  conversations  had 
between  the  parties  to  a  written  contract  cannot  be  received 
as  explanatory  of  the  writing.  Such  conversations  do  not 
come  within  the  rule  that  "you  may  show  the  facts  surround- 
ing the  parties  at  the  time,  and  the  situation  in  which  they 
were  placed,  in  order  to  interpret  the  meaning  of  what  they 
say  in  their  contract."  Professor  Greenleaf  says :  "  Evidence 
which  is  calculated  to  explain  the  subject  of  an  instrument 
is  essentially  different  in  its  character  from  evidence  of  T/^rbal 
communications  respecting  it."  The  conversations  between 
the  parties  pirevious  to  making  the  written  contract  are 
clearly  verbal  communications  respecting  it,  and  must  be 
excluded  as  such.  The  questions  asked  and  excluded  were 
thefoUowing:  "What  was  said  between  you  and  Blaisdell 
at  the  time  of  making  the  contract,  with  reference  to  making 
advances  of  supplies  on  the  T.  diamond  P.  logs?"  "State 
fully  the  circumstances  attending  the  making  of  the  contract, 
which  occurred  at  the  time  the  contract  was  made."  This 
was  not  evidence  which  was  calculated  to  explain  the  subject 
of  the  writing  or  aid  in  its  interpretation,  but  was  clearly 
intended  to  show  what  construction  the  parties  put  upon  it 
at  the  time  it  was  made,  and  is  clearly  inadmissible. 

As  we  have  concluded  that  the  judgment  must  be  reverseil 
because  of  the  error  in  admitting  the  parol  evidence  as  to 
the  scale  of  the  logs,  it  is  unnecessary  to  consider  the  other 
objections  to  the  record  made  by  the  learned  counsel  for  the 
defendant,  as  they  relate  to  matters  which  may  not  arise 
upon  a  re-triaL 

Whether  Newton's  mortgagee  was  entitled  to  hold  the  pos- 
session of  the  logs  in  question  under  the  provisions  of  the 
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<5ontract  between  Langley  &  Blaisdell  and  Newton,  giving 
Newton  the  right  to  the  possession  and  the  right  of  sale 
to  reimburse  himself  for  any  advances  which  he  may  have 
made  to  Langley  &  Blaisdell  under  the  contract  with  them, 
^oes  not  seem  to  have  been  definitely  passed  upon  by  the 
•court  below.  In  fact,  it  appears  to  have  been  doubtful 
whether  any  advances  had  been  made  on  the  contract  by 
Newton  at  the  time  the  action  was  commenced,  in  excess  of 
ivhat  was  then  due  to  said  Langley  &  Blaisdell  upon  the  first 
mark  of  logs  got  out  by  them  for  Newton ;  and,  for  any- 
thing appearing  upon  the  record,  the  jury  may  have  found 
irom  the  evidence  that  at  the  time  the  action  was  commenced 
nothing  was  due  from  Langley  &  Blaisdell  to  Newton  for  such 
advances,  and  so  the  defendant  had  no  right  to  hold  possession 
under  that  clause  in  the  contract.  I  am  inclined  to  think  that 
under  the  contract  Newton  would  have  no  right  to  pledge  or 
mortgage  the  logs  in  question  as  security  for  a  debt  due 
from  him,  and  especially  to  mortgage  or  pledge  them  for  an 
amount  in  excess  of  the  sum  due  to  him  for  advances  made 
under  the  contract,  and  that  his  doing  so  would  be  a  conver- 
sion of  the  logs  by  him,  and  would  confer  no  right  of  posses- 
sion upon  his  mortgagee  as  against  Langley  &  Blaisdell  or 
their  vendee.  But  this  question  we  do  not  decide  definitely, 
as  we  are  unable  to  see  that  it  was  passed  upon  on  the  trial 
in  the  court  below. 

The  contract  between  Langley  &  Blaisdell  and  Newton 
"was  duly  recorded  in  the  proper  inspector's  oflice,  and  so 
was  notice  to  the  defendant  and  all  other  persons  of  the 
interest  which  Newton  had  in  the  logs  in  question ;  and  he 
cannot  claim  to  be  a  bona  Jide  purchaser  because  the  logs 
"were  marked  with  the  recorded  mark  of  Newton.  He  is 
chargeable  with  knowledge  of  the  right  of  Langley  &  Blais- 
dell as  to  the  logs  in  question,  notwithstanding  the  recorded 
mark  was  Newton's.     See  sec.  1739,  K.  S.  1878. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  for  a  new  trial 
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Hebard  and  another  vs.  Ashland  Countt  and  another. 
April  8^  May  10,  188S, 

Taxation.    (IJ  Limitation  of  taxing  poxioer  of  county,    (t)  On  what 

valuation  highway  tax  must  he  based. 
Equitt:    Avoidino  Tax  Sale,  etc.     (3)   When  equity  grants  full 

relief,    (J^)  When  no  payment  required  as  condition  of  relief, 

1.  Under  section  8,  art.  XI  of  the  state  constitntion,  where  a  county 
is  already  indebted  in  a  sum  exceeding  five  per  cent,  of  the  value 
of  the  taxable  property  therein,  it  cannot  incur  a  further  indebted- 
ness for  building  a  court-house  or  for  any  other  purpose;  and  a 
tax  levied  to  pay  such  further  aUeged  indebtedness  is  void. 

3.  A  highway  tax  of  four  mills  on  each  dollar  of  the  taxable  property 
of  a  town,  baaed  upon  the  valuation  of  the  year  in  which  such  tax 
was  levied,  instead  of  the  valuation  of  the  previous  year,  is  unau- 
thorized by  the  statute  and  void. 

3.  Where  the  court  has  otherwise  obtained  jurisdiction  in  equity  to 

set  aside  tax  sales  and  certificates,  it  wiU  take  cognizance  of  a 
defect  in  the  proceedings  for  the  sales  (as  a  lack  of  any  record 
proof  of  notice  thereof),  for  which  there  might  be  a  remedy  at 
law. 

4.  Where,  in  an  action  to  set  aside  tax  sales  and  certificates  for  the 

illegality  of  a  part  of  the  taxes,  the  record  discloses  no  means  of 
determining  what  amount  of  the  tax  levied  upon  plaintiff  was 
valid,  the  court  will  not  require  payment  of  any  amount  as  a  con- 
dition of  relief. 

APPEAL  from  the  Circnit  Oonrt  for  Ashland  County. 

The  defendants  appealed  from  a  judgment  in  favor  of  the 
plaintiffs.    The  case  will  sufficiently  appear  from  the  opinion. 

J.  J.  Miles,  for  the  appellants,  argued,  among  other  things, 
1.  It  appears  from  the  complaint  and  findings  that  the  lands 
were  sold  by  the  treasurer  of  the  county,  and  as  the  county 
could  not  in  such  case  be  the  purchaser,  or  own  the  certifi- 
cates (R  S.,  sec.  1138),  the  owner  or  owners  of  the  certificates 
were  not  parties  to  the  action.  The  court  could  therefore 
make  no  decree  canceling  such  certificates.  E.  8.,  sec.  2610 ; 
Story's  Eq.  P1-,  §§  72,  77,  81;  Armstrong  v.  PraU,  2  Wis., 
299;  Siegd  v.  Outagamie  Co.,  26  id.,  70.  2.  The  amendment 
Vol.  LV— 10 
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to  sec.  3,  art.  XI  of  the  constitution,  was  not  intended  to 
prevent  counties  from  incurring  indebtedness,  even  though 
in  excess  of  five  per  cent,  of  their  taxable  property,  for 
court-houses,  jails  and  other  necessary  county  buildings 
which  the  law  at  the  time  of  the  adoption  of  such  amend- 
ment required  the  county  to  provide.  It  was  intended  to 
prevent  municipaUties  from  burdening  themselves  with  debts 
incurred  in  aid  of  railroads.  If  the  amendment  were  strictly 
construed,  without  reference  to  its  purpose  or  the  laws  then 
existing,  no  county  which  had  already  an  indebtedness  ex- 
ceeding the  limit  could  become  indebted  to,  or  collect  taxes 
for  the  payment  of,  its  officers,  jurors  or  other  persons 
necessarily  employed  in  the  performance  of  its  duties. 

For  the  respondents  there  was  a  brief  by  John  H.  Knight^ 
and  oral  argument  by  Wm.  F.  VUas. 

Oeton,  J.  This  action  is  brought  to  set  aside  the  tax  sales, 
•  cancel  the  tax  certificates,  and  enjoin  the  issuing  of  the  tax 
deeds  of  the  lands  of  the  plaintiffs  for  the  taxes  of  1878. 
The  objection  is  raised  for  the  first  time  in  this  court,  so  far 
*  as  appears  in  the  record,  that  there  is  a  defect  of  parties  de- 
fendant by  the  absence  of  the  holder  or  holders  of  the  tax 
certificates  sought  to  be  canceled.  It  is  not  even  suggested 
in  the  answer  who  are  the  holders  of  said  certificates;  non 
eanstaty  but  that  the  county  of  Ashland  may  be  such  holder; 
but  if  there  are  any  persons  interested  who  are  not  made 
parties,  they  are  not  bound,  and  it  is  of  no  interest  whatever 
to  the  defendants  whether  they  are  made  parties  or  not. 

It  was  found  by  the  circuit  court  that  a  part  of  the  taxes 
levied  and  assessed  in  the  county  of  Ashland  for  the  year 
1878  consisted  of  the  sum  of  $6,000  to  pay  off  an  indebted- 
ness of  said  county  for  building  a  court-house,  and  the  sum 
of  $6,400  to  redeem  county  orders,  for  the  payment  of  which 
there  was  no  money  in  the  treasury;  and  that  previous  to 
and  at  the  time  said  indebtedness  was  incurred,  the  county  of 
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Ashland  bad  an  existing  indebtedness  exceeding  five  per 
centum  of  the  value  of  the  taxable  property  therein.  It 
follows,  and  the  circuit  court  so  found,  that  said  indebted- 
ness, for  which  in  part  the  said  taxes  were  levied  and  assessed, 
was  forbidden  and  prohibited  by  the  amendment  to  section 
3  of  article  XI  of  the  constitution  of  the  state,  and  there- 
fore void,  and  could  not  be  the  basis  of  taxation ;  and  that 
to  that  extent  the  taxes  for  that  year  were  void,  and  the 
taxes  of  the  respondents  proportionably  were  void.  That 
this  constitutional  provision  embraces  both  these  classes  of 
indebtedness  is  too  plain  for  argument.  The  language  of 
that  provision  could  not  be  made  plainer^  and  will  not  admit 
of  any  construction  beyond  its  ordinary  meaning.  The  pro- 
hibition is,  that  "  no  county,  etc.,  shall  be  allowed  to  become 
indebted  in  any  manner,  or  for  any  purpose,  to  any  amount, 
including  existing  indebtedness,  in  the  aggregate  exceeding 
five  per  centum  on  the  value  of  the  taxable  property  therein, 
to  be  ascertained,"  etc.  This  is  the  first  case  in  which  this 
court  has  been  called  upon  to  consider  and  apply  this  consti- 
tutional provision,  and  at  this  time  it  is  inconceivable  how 
diverse  opinions  can  be  formed  of  its  meaning ;  but  the  scrutiny, 
ingenuity  and  ability  for  critical  analysis  of  the  bar  may  here- 
after discover  some  possible  meaning  beyond  what  now  ap- 
pears to  be  so  clearly  expressed.  Arguments  of  convenience, 
of  policy,  or  of  present  necessity,  should  not  be  allowed,  by 
loose  construction,  to  weaken  the  force  or  limit  the  extent  of 
a  constitutional  prohibition  so  necessary  and  so  beneficently 
intended.  The  same  provision  is  in  the  constitution  of  the 
state  of  Iowa  and  that  of  the  state  of  Illinois,  and  we  fully 
concur  in  the  decision  of  the  supreme  courts  of  those  states 
as  to  the  extent  of  the  prohibition;  but,  in  doing  so,  we 
neither  concur  in  nor  dissent  from  the  decisions  of  those 
courts  as  to  the  power  of  a  municipal  corporation,  notwith- 
standing the  prohibition,  to  pledge  or  anticipate  the  revenue 
already  provided  for  by  the  levy  of  taxes,  as  that  question 


Digitized  by 


Google 


148  SUPREME  COURT  OF  WISCONSIN, 

Hebard  and  another  vs.  Ashland  County  and  another. 

is  not  before  us.  City  of  Sprvagjidd  v,  Edwardsj  84  HI., 
626;  FuUer  v.  City  of  Chicago,  89  111.,  282;  Chant  v.  City  of 
Da/omyport,  36  Iowa,  396.  See  also  Koppikua  v.  State  Capitol 
Commissioners,  16  CaJ.,  253;  State  v.  McCauLey,  15  Cal.,  455; 
State  V.  Medbery,  7  Ohio  St.,  522 ;  State  v.  Mayor,  23  La.  Ann., 
858. 

It  was  further  found  by  the  circuit  court,  in  effect,  that  a 
part  of  the  taxes  of  the  year  1878  consisted  of  four  mills  on 
each  dollar  of  the  valuation  of  the  property  of  the  town  of 
Ashland,  in  said  county,  for  highways,  amounting  in  all  to 
the  sum  of  $2,488.65,  and  proportionably  on  the  property  of 
the  respondents  in  said  town,  and  that  said  tax  was  com- 
puted upon  the  bas*s  of  the  valuation  of  the  property  of  said 
town  for  that  year,  and  that  for  that  reason  the  tax  was  void. 
This  ruling  appears  to  be  correct.  The  statute  evidently  con- 
templates that  such  tax  should  be  computed  upon  the  basis 
of  the  valuation  of  the  previous  year.  This  kind  of  tax  is 
required  to  be  levied  on  or  before  the  second  Monday  of  May 
in  each  year,  and  the  tax  roll  of  that  year  has  not  yet  been 
made,  and  the  assessment  has  not  yet  been  corrected  and 
perfected  by  the  board  of  review,  which  sits  on  the  last 
Monday  of  June.  Sec.  26,  p.  482;  subd.  2,  sec.  29,  p.  483; 
sees.  53,  54,  pp.  406,  407,  Tay.  Stats. 

It  is  further  found  that  there  was  no  proof  of  record,  as 
the  statute  requires,  of  the  publication  of  the  advertisement 
of  the  tax  sales  for  the  taxes  of  1878,  at  the  time  of  the 
commencement  of  this  suit,  and  that,  so  far  as  the  record 
showed,  the  lands  of  the  respondents  were  sold  without 
notice.  Jarvis  v,  SiUiman,  21  "Wis.,  600 ;  Iverslie  v.  Spa/uld- 
ing,  32  Wis.,  394;  HUgers  v.  Quinney,  51  Wis.,  62.  The 
court  in  equity,  having  obtained  jurisdiction  to  set  aside  the 
void  taxes  and  cancel  the  certificates  and  enjoin  the  issuing 
of  tax  deeds,  may  also  take  cognizance  of  this  defect  in  the 
proceedings,  though  otherwise  there  might  be  a  remedy  at 
law  for  the  same.    Prescott  v.  Everts,  4  Wis.,  314;  AkerJy  v 
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yiKflw,  15  Wis.,401;  mmiUon  v.  Fond  du  Lac,  25  Wis.,  iQO; 
Peek  V.  School  Bis^nct,  21  Wis,,  516. 

The  above  illegal  and  void  taxes  are  mingled  and  confused 
with  and  inseparable  from  those  which  may  be  valid,  and  it 
does  not  appear  in  the  record  before  us  how  they  can  be 
separated  so  as  to  require  the  payment  or  tender  of  the  taxes 
which  are  valid  as  a  condition  of  relief  against  those  which 
are  void.  It  certainly  must  appear  in  some  way  what  amount 
the  respondents  are  so  required  to  pay,  or  the  court  cannot 
insert  in  the  judgment  such  a  condition  of  relief;  and  it  does 
not  so  appear.  It  would  seem  to  be  the  duty  of  the  county, 
and  the  oflBcers  in  possession  of  the  records,  to  make  this  ap- 
pear, where  a  portion  of  the  taxes  are  so  clearly  void,  and  to 
exact  the  payment  of  the  valid  taxes  as  a  condition  of  relief, 
or  such  condition  will  be  held  to  have  been  waived. 

By  the  Court — The  judgment  of  the  circuit  court  is 
affirmed. 


MoHB  and  another  vs.  Pobteb  and  another. 

April  lO-^MaylO,  188$, 

(1)  MoivsYS  Depostted  in  Court  for  special  purpose^  not  to  he  otJier- 
wise  applied.    (2)  Joinder  of  Parties  plaintiffs  in  ^'ectment. 

1.  On  recoyering  a  judgment  in  ejectment,  M.  was  required,  as  a  con- 
dition of  obtaining  possession  of  the  land,  to  pay  into  court  a  cer- 
tain sum  for  the  defendants,  being  the  amount  of  purchase  money 
paid  by  the  latter  at  a  guardian's  sale  of  the  land  (adjudged  to  be 
invalid),  with  interest,  taxes,  etc.  On  appeal,  the  judgment  was 
rerersed;  and  the  court  below  afterwards  ordered  the  clerk  to  pay 
defendants,  out  of  the  money  so  deposited  by  M.,  their  costs  in  this 
court,  etc.  Some  time  before  this  order,  M.  had  assigned  said 
deposit  to  a  third  person,  from  whom  he  had  borrowed  the  money. 
Hdd^  that  as  the  money  was  deposited  for  a  special  purpose,  even 
if  it  had  belonged  to  M.  and  the  costs  could  not  be  collected  by  e»- 
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ecution  against  him,  defendants  would  not  have  been  entitled  to  a 
lien  on  the  deposit  for  their  costs;  and  that  the  order  was  erroneous. 
2.  It  was  also  error  to  order  a  person  to  be  joined  with  M.  as  plaintiff, 
who  had  no  interest  in  the  land  except  as  mortgagee  to  secure 
payment  for  his  professional  services  and  advancements  in  the 
litigation. 

APPEAL  from  the  Circuit  Court  for  Rock  County. 

Ejectment.  There  was  a  judgment  in  favor  of  the  plaint- 
iff, but  requiring  him,  as  a  condition  of  obtaining  possession 
of  the  premises,  to  pay  to  the  defendants  the  purchase 
money  and  taxes  paid  by  them,  and  the  value  of  their  im- 
provements, witt  interest.  The  plaintiff  caused  the  amount, 
$3,257.58,  to  be  deposited  in  the  circuit  court,  and  was  put 
m  possession  of  the  land.  The  judgment  was  subsequently 
reversed  by  this  court,  and  a  new  trial  ordered.  See  51 
Wis.,  487.  The  costs  of  the  defendants  upon  that  appeal 
were  taxed  at  $286.90,  and  execution  therefor  was  issued  and 
returned  milla  bona.  After  the  cause  was  remitted  to  the 
circuit  court,  the  defendants  moved  that  court  for  an  order 
directing  a  writ  of  restitution,  that  the  costs  above  mentioned 
lie  paid  out  of  the  moneys  deposited  by  the  plaintiff,  and 
that  F.  IF.  CotzJiausen  and  U.  K.  Mohr  be  made  parties 
plaintiff.  Tho  aflBdavits,  upon  which  such  motion  was  in 
part  founded,  stated,  among  other  things,  that  shortly  after 
the  commencement  of  the  action  the  plaintiff  had  conveyed 
an  undivided  one-half  of  the  premises  in  controversy  to 
F.  W.  Cotzhavsen^  one  of  his  attorneys,  and  the  other  un- 
divided one-half  thereof  to  his  son  U.  R  Mohr,  and  had 
thereby  parted  with  all  his  alleged  claim  and  title  to  the 
premises;  that  said  grantees  had  been  prosecuting  the  action, 
in  plaintiff's  name,  for  their  own  benefit  and  advantage; 
that  they  had  mortgaged  the  said  premises  to  one  Valentine 
Scheiber;  that  the  taxable  costs  and  disbursements  of  the 
defendants  in  defending  the  action  amounted  to  more  than 
$400 ;  that  the  judgment  for  costs  recovered  in  the  supreme 
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ooort  was  unpaid;  and  that  the  plaintiff  had  no  property 
liable  to  execution  and  was  insolvent.  The  affidavits  in  op- 
position to  the  motion  stated,  among  other  things,  that  the 
conveyance  of  the  undivided  one-half  of  the  premises  to 
jP.  W.  Cotshatcsen  was  intended  only  as  collateral  security 
for  the  payment  to  said  Coizhauaen  of  his  fees  for  profes- 
sional services  to  be  rendered  and  disbursements  to  be  in- 
curred in  the  action,  and  was  executed  and  received  with  the 
express  understanding  between  the  parties  thereto  that  it 
was  to  serve  the  purpose  merely  of  an  equitable  mortgage; 
that,  after  the  judgment  in  plaintiff's  favor,  for  the  purpose 
of  raising  the  money  required  to  be  paid  to  the  defendants, 
and  for  the  purpose  of  paying  the  disbursements  up  to  that 
time  incurred,  the  said  Cotzhauaert  and  U.  R  Mohr,  with  the 
assent  of  the  plaintiff,  mortgaged  the  premises  to  one  Valen- 
tine Scheiber;  that  of  the  amount  so  raised  the  sum  of 
$3,257.58  was  deposited  in  court;  that  afterwards,  the  title  of 
said  mortgagors  having  failed  by  reason  of  the  reversal 
of  the  judgment  by  the  supreme  court,  they  joined  with  the 
plaintiff  in  an  assignment  to  said  Valentine  Scheiber  of  the 
fund  so  deposited ;  and  that  the  plaintiff  never  had  any  in- 
terest in  said  fund,  save  the  equitable  interest  growing  out 
of  said  trust  relation  of  said  CoUhau%en  to  the  plaintiff,  and 
since  the  assignment  thereof  has  had  no  interest  whatever 
therein.  The  assignment,  which  was  annexed  as  an  exhibit 
to  the  affidavits,  in  connection  with  recitals  of  the  facts  con- 
cerning the  judgment,  the  loan  from  Valentine  Scheiber,  the 
deposit  of  the  fund,  etc.,  stated  that,  "  long  before  the  entry 
of  said  judgment,  all  the  interest  of  said  plaintiff  was  sold 
and  transferred  to  one  F.  IF.  CotzhauBen,  and  one  U.  R. 
Mohr,  who  were  the  real  parties  in  interest  when  said  judg- 
ment was  entered  as  aforesaid." 

The  motion  was  granted,  and  the  plaintiff  and  F,  W.  Cotz- 
hauaen  appealed  from  the  whole  of  the  order,  except  the 
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parts  ordering  a  writ  of  restitution  to  issue  and  U.  R  Mohr 
to  be  made  a  party  plaintiflF. 

For  the  appellants  there  were  briefs  by  Cotzhausen^  Sylr 
vester  <&  Scheiber  and  F.  W,  CotzhauseUy  in  jpropria  persona^ 
and  oral  argument  by  Oeo.  L.  Jones: 

1.  The  court  erred  in  ordering  defendants'  costs  in  the 
supreme  court  to  be  paid  out  of  the  special  deposit.  The 
moneys  so  dejxjsited  became  a  trust  fund  for  a  jmrticular 
purpose,  viz. :  they  were  to  be  paid  to  defendants  on  sub- 
mitting to  the  terms  of  the  judgment.  They  did  not  belong 
to  the  judgment  debtor.  They  were  advanced  by  Valentine 
Scheiber  on  the  faith  and  credit  of  the  title  resting  in  the 
plaintiff  and  those  claiming  under  him,  by  the  terms  of  the 
judgment ;  and  the  mortgagee  always  had  an  equitable  lien 
thereon,  and  could  at  any  time  restrain  the  diversion  of  the 
fund  by  the  plaintiff  or  others,  to  purposes  foreign  from 
those  contemplated  by  the  judgment.  Moreover  the  fund 
had  been  assigned  to  the  mortgagee,  before  any  lien  or  equi- 
ties in  favor  of  the  defendants  had  attached  thereto. 
Although  a  fund  may  stand  in  court  to  the  credit  of  a  par- 
ticular person,  this  is  not  conclusive  evidence  of  title  in  him. 
Lions  and  vested  interests  of  third  parties  are  always  pro- 
tected in  making  distribution.  Assignments  of  funds  are 
recognized  by  the  courts,  and  the  moneys  ordered  to  be  paid 
accordingly.  On  all  contested  claims  and  questions,  the 
court  will  judicially  settle,  from  the  evidence  presented,  who 
«p  cequo  et  bono  is  entitled  to  the  money.  2  Daniells'  Chan- 
cery Pr.,  1770-1816.  See  g^lso  FlockUm  v.  Peake^  12  Weekly 
Eeporter,  789.  2.  F.  W.  Cotzhavsen  was  not  a  necessary  party. 
His  position  does  not  differ  from  that  of  Valentine  Scheiber. 
Both  are  merely  subsequent  incumbrancers  pendente  lite. 
The  deed  to  Cotzhaitseny  though  absolute  on  its  face,  is  but  a 
mortgage,  and  in  no  sense  can  it  be  said  that  he  has  suc- 
ceeded to  the  plaintifiTs  cause  of  action,  either  in  whole  or 
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in  part;  still  less,  that  he  meant  by  accepting  such  security 
to  assume  directly  or  indirectly,  of  his  own  motion,  the  liti- 
gation of  questions  of  title,  recovery  of  mesne  rents  and 
profits,  restitution  of  purchase  moneys,  taxes,  etc.  A  person 
cannot,  in  any  case,  against  his  will,  be  made  complainant, 
either  jointly  or  alone.  Ample  provision  is  made  by  statute 
to  cover  all  possible  cases  of  transfers  pendente  lite,  so  that 
no  injustice  may  result  either  to  complaining  parties  or  de- 
fendants. See  B.  S.,  sees.  3077,  3084-5.  A  joinder  of  par- 
ties plaintiflF,  except  on  motion  of  the  complaining  party  and 
voluntary  submission,  was  never  contemplated  by  sec.  2801, 
R.  S.  That  section  is  substantially  a  reiteration  of  a  familiar 
provision  of  the  code  (Howard^s  N.  T.  Code,  sec.  121 ;  R  S. 
1858,  ch.  135,  sec.  1;  see  Eevisers'  Notes,  203);  and  judicial 
constructions  of  the  old  provision  are  still  in  point.  Packard 
V.  Wood,  17  Abb.  Pr./318;  Emmet  v:  Bowers,  23  How.  Pr., 
300;  Howard  v.  Taylor,  11  id.,  380;  Harris  v.  Bennett,  6  id., 
220 ;  Sheldon  v.  Havens,  7  id.,  268.  See  also  E.  S.,  sees.  2610, 
2611.  Nothing  is  said  as  to  compulsory  process  to  bring  in 
unwilling  parties  plaintiff,  and  we  know  of  no  precedent  to 
support  the  practice  adopted  in  this  case.  Even  where  joint 
interests  require  all  partis  to  sue,  the  power  never  existed 
to  compel  a  stubborn  joint  owner  to  place  himself  upon 
record  as  plaintiff;  but  process  served  upon  him  as  a  de- 
fendant was  the  only  method  the  courts  knew  of  acquiring 
the  necessary  jurisdiction. 

For  the  respondents  there  was  a  brief  by  H  /S.  Wmsor, 

their  attorney,  with  S,  U.  Pinney,  of  counsel,  and  oral  argu-  • 

ment  by  Mr.  Pinney,    They  argued  inter  alia:  1.  The  fund 

sought  to  be  affected  by  the  assignment  was  in  the  custody 

of  the  law.     All  the  assignment  could  pass,  was  the  right 

of  the  assignor  to  withdraw  it;  and  the  assignment  was 

like  that  of  a  chose  in  action,  the  assignee  taking  it  subject 

to  all  equities  which  by  reason  of  existing  facts  the  court 

having  the   custody  of  the  fund  might  lawfully  enforce 


Digitized  by 


Google 


154  SUPKEME  COUET  OF  WISCONSIN, 

Mohr  and  another  vs.  Porter  and  another. 

against  it.  The  judgment  to  which  the  court  applied  it  was 
rendered  in  the  same  cause  in  which  the  money  was  depos- 
ited, and  before  the  assignment  was  made ;  and  no  order  for 
the  withdrawal  of  the  fund  could  lawfully  have  been  made 
until  the  judgment  under  which  it  was  paid  in  and  under 
which  the  defendants  might  claim  it,  had  not  only  been  re- 
versed, but  such  reversal  officially  certified  to  the  court 
below.  Before  that  time  the  plaintiff  could  not  have  with- 
drawn it,  and  his  assignee  was  in  no  better  position.  Be- 
sides, the  assignment  was  clearly  intended  to  defraud  the 
defendants,  judgment  creditors  of  the  plaintiff.  David  v- 
Birchard,  53  Wis.,  492.  2.  Sec.  2801,  K.  S.,  applies  to  the 
transfer  of  a  partial  interest  by  the  plaintiff,  and  authorizes 
the  joinder  of  the  assignee  with  the  original  plaintiff  as  was 
done  in  this  case.  As  to  the  propriety  of  the  joinder  of 
parties  thus  circumstanced,  see  Bliss  on  Code  PL,  §  Y4; 
Schiffer  v.  Eau  Claire^  51  Wis.,  390-393 ;  Seymour  v.  Oar- 
jpenter,  id.,  413;  Simar  v.  C(maday^  53  N.  Y.,  305,  306. 

Cole,  C.  J.  The  appellants  do  not  object  to  that  portion 
of  the  order  allowing  a  writ  of  restitution ;  but  they  do  ob- 
ject to  so  much  of  the  order  as  directs  the  clerk  of  the  circuit 
court  to  pay  the  defendants  or  their  attorney,  out  of  the 
money  deposited  in  court  by  the  plaintiff  Mathiaa  Mohr^  the 
sum  of  $286.90,  the  costs  of  this  court  on  reversing 
the  judgment,  together  with  interest  thereon  and  costs  on 
the  execution,  and  also  to  that  portion  directing  that  Mr.  Cotsr 
TwAisen  be  made  a  party  plaintiff.  In  respect  to  the  first 
branch  of  the  order,  it  is  insisted  by  appellants'  counsel  that 
the  moneys  deposited  in  court  did  not  in  fact  belong  to 
Mathias  Mohr^  who  was  liable  for  costs  on  the  record ;  and 
therefore  that  they  ought  not  to  be  applied  to  the  payment 
of  his  debt.  We  have  some  doubt  about  the  correctness  of 
this  view,  but  we  shall  not  examine  the  evidence  bearing 
upon  this  question;  for,  assuming  that  the  money  did  really 
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belong  to  Mathias  Mohvy  we  still  think,  under  the  oircnm- 
stances,  it  ought  not  to  be  applied  as  ordered  by  the  circuit 
oourt  This  money  was  a  special  deposit,  paid  into  court  by 
Maihias  Mohr  under  the  judgment  which  he  had  obtained, 
and  for  a  particular  purpose.  As  a  condition  to  his  having 
^^ossession  of  the  premises  which  he  had  recovered,  he  was 
required  to  pay  into  court,  for  the  defendants  in  the  action, 
the  purchase  money,  interest,  taxes,  and  assessed  value  of 
the  improvements  made  by  them.  It  will  be  seen  that  this 
money  was  paid  into  court  for  a  specific  and  definite  object. 
It  does  not  seem  right  and  proper  to  lay  hold  of  the  fund 
thus  paid  into  court,  and  appropriate  it  to  an  entirely  different 
purpose  from  that  intended.  It  may  be  said  that  it  is  no 
hardship  to  require  Mathias  Mohr  to  pay  the  costs  out  of  this 
fund, —  which  is  a  perfectly  honest  debt, —  especially  in  view 
of  the  fact  that  they  cannot  be  collected  on  an  execution 
against  him.  But  it  is  more  important  that  the  utmost  good 
faith  be  observed  in  all  judicial  proceedings,  and  that  where 
money  is  paid  mto  court  for  a  specific  and  definite  purpose 
it  should  not  be  diverted  to  another  and  different  purpose, 
except  for  the  most  satisfactory  reasons.  It  is  true,  the  fund 
was  in  the  custody  of  the  law;  but,  as  we  have  said  before, 
it  was  paid  in  as  a  special  deposit.  The  defendants  had  no 
equitable  lien  upon  it  for  any  costs  which  might  be  subse- 
quently adjudged  in  their  favor  by  this  court.  Besides,  it 
appears  that  the  money  deposited  was  borrowed  of  one 
Valentine  Scheiber,  and  the  same  was  duly  assigned  and  set 
over  to  him  soon  after  the  judgment  under  which  it  was  re- 
quired to  be  deposited  was  reversed  by  this  court.  This  was 
some  three  months  prior  to  the  making  of  the  order  appealed 
from.  It  is  not  at  all  probable  that  the  money  would,  in  the 
firet  instance,  have  been  ordered  to  be  paid  into  court  as 
security  for  any  costs  which  might  accrue  in  the  action;  and 
upon  the  conceded  facts  we  discover  no  ground  for  holding 
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that  an  equity  for  costs  attached  to  the  fund  while  in  the 
custody  of  the  law. 

In  respect  to  the  other  branch  of  the  order,  we  can  perceive 
no  suflBcient  reason  for  making  Mr,  Coizhausen  a  party  plaint- 
iff. Whatever  interest  he  has  in  the  premises  is  that  of  a  mere 
mortgagee.  An  undivided  half  of  the  property  was  conveyed . 
to  him  by  McUhias  Mohr  and  wife,  as  security  for  any  pro- 
fessional services  which  he  might  render  in  the  litigation, 
and  for  such  necessary  disbursements  as  he  might  be  com- 
pelled to  make  in  the  case.  It  is  apparent  that  this  merely 
constituted  him  a  mortgagee.  Now,  this  action  of  ejectment 
can  be  determined,  and  the  title  to  the  property  settled  as 
between  the  real  parties  in  interest,  without  his  being  before 
the  court.  It  is  true,  in  the  assignment  of  the  fund  which 
was  made  there  is  a  recital  to  the  effect  that,  long  before 
the  entry  of  the  judgment  in  the  circuit  court  for  th  3  recov- 
ery of  the  property,  all  the  interest  of  the  plaintiff  waa 
sold  and  transferred  to  i^  TT.  Goiahauaen  and  one  U.  R. 
Mohr,  who  were  the  real  parties  in  interest  But  the  affi- 
davits used  on  the  hearing  of  the  motion  for  the  order  ap- 
pealed from  conclusively  show  that  this  recital  was  a  mistake, 
and  that  all  the  interest  which  Mr.  Goizhausen  had  in  the 
property  was  that  of  a  mortgagee.  This  being  the  case,  we 
see  no  necessity  for  making  him  a  party  plaintiff  to  this 
action.  A  complete  determination  of  the  controversy  can 
be  had  without  his  being  before  the  court. 

It  follows,  from  these  views,  that  the  order  appealed  from 
must  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 

By  the  Cowrt. —  So  ordered. 

Cassoday,  J.,  took  no  part. 
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April  10 — May  10, 188B. 

(1)  Inatrtietians  to  jury.    (2)  Res  Ac{judicata, 

1.  A  refusal  to  give  an  instmction  asked,  to  the  effect  that  certain 
facts  did  not  constitute  the  defendants  partners  as  between  them- 
selyes,  was  not  error,  where  there  were  other  facts  in  evidence 
bearing  upon  the  question  of  partnership,  which  the  form  of  the 
instruction  might  have  led  the  jury  to  disregard. 

3.  It  is  res  adjtuiicata  by  a  former  decision  herein  (47  Wis.,  875),  that 
evidence  was  admissible  for  the  plaintiff  against  the  appealing 
defendant,  to  show  that  when  plaintiff,  before  making  the  sale 
which  is  the  subject  of  the  action,  and  which  was  negotiated  with 
the  appellant's  co-defendant,  sought  information  of  business  men 
and  of  a  commercial  agency  in  the  city  where  they  did  business, 
he  was  informed  that  the  appellant  and  his  co-defendant,  who 
liad  been  partners  in  fact  a  couple  of  years  before,  were  reputed  to 
l)e  stiU  partners;  the  court  in  its  instructions  l^iting  the  effect  of 
the  evidence  to  the  question  whether  the  plaintiff,  at  the  time  of 
the  sale,  knew  of  such  general  repute. 

APPEAL  from  the  Circuit  Court  for  Rock  County. 

The  defendant  Oeorge  Covert  appealed  from  a  judgment 
rendered  against  him  and  his  co-defendant,  Augustus  Covert. 

Por  the  appellant  there  was  a  brief  by  Bennett  cfe  Sale^ 
and  oral  argument  by  Mr.  Bennett. 

Ed.  F.  Carpenter  J  for  the  respondent. 

Lyon,  J.  This  action  was  before  this  court  on  a  former 
appeal,  and  is  reported  in  47  Wis.,  375.  A  statement  of  the 
case  will  be  found  in  that  report.  It  is  sufficient  to  state 
here  that  the  action  was  brought  against  the  appellant  and 
Augustus  Covert,  charging  them,  as  partners,  for  a  balance 
due  for  coal  alleged  to  have  been  sold  by  the  plaintiff  to  the 
firm  between  December,  1876,  and  February,  1877.  The 
defendant  Augustus  Covert  made  default.  The  appellant 
answered,  denying  that  he  was  a  partner  with  Augustus  after 
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March,  1874.  On  the  first  trial  the  fact  was  established  by 
the  evidence  that  the  appellant  and  Augustus  were  partners 
for  some  time  previous  to  the  middle  of  March,  1874,  in  the 
grain  and  coal  business,  at  Clinton  in  this  state,  under  the 
name  of  "  A.  Covert."  This  court  held,  on  the  former  ap- 
peal, that  if,  when  the  plaintiff  sold  the  coal,  the  partnership 
was  generally  reputed  to  continue  and  exist,  and  the  appel- 
lant, knowing  the  fact,  did  nothing  to  correct  that  belief, 
and  if  the  plaintiff  knew  that  they  were  reputed  to  be  part- 
ners, and  sold  the  coal  on  the  faith  and  credit  that  they  were 
partners,  the  appellant  was  liable  in  the  action.  A.  judgment 
for  the  appellant  was  reversed  because  evidence  tending  to 
prove  some  of  these  propositions  was  excluded  by  the  circuit 
court.  On  the  last  trial  the  plaintiff  recovered  against 
Oeorge  Covert^  who  appeals  from  the  judgment.  The  appel- 
lant testified,  concerning  the  alleged  partnership,  that  in 
May,  1873,  it  was  agreed  between  himself  and  Augustus  that 
the  latter  should  use  his  (appellant's)  third  interest  in  the 
warehouse  in  which  the  business  was  transacted ;  that  appel- 
lant was  to  furnish  him  means  as  he  pleased  and  as  he  could 
to  carry  on  the  business,  and  was  to  give  the  appellant  a 
share  of  the  profits  as  rent  and  for  the  use  of  the  money  so 
advanced;  but  that,  because  Augustus  was  his  brother,  "of 
course  it  was  left  discretionary  with  him  what  and  how  much 
he  would  give." 

The  learned  circuit  judge  gave  the  jury  several  instruc- 
tions proposed  on  behalf  of  the  appellant,  and  also  delivered 
a  carefully  prepared  general  charge,  in  which  the  rules  of 
law  by  which  the  question  of  partnership  should  be  deter- 
mined were  fully,  clearly  and  accurately  stated.  He  refused, 
however,  to  give  the  following  instruction  proposed  by  coun- 
sel for  the  appellant:  "An  agreement  or  understanding  that 
Oeorge  Covert  should  let  Augustus  Covert  occupy  his  one- 
third  interest  in  the  Clinton  elevator,  and  the  fact  that  he 
lent  or  should  lend  him  money  to  be  used  in  the  business, 
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and  that  Augustas  should  pay  George  Covert  as  rent  and  for 
the  use  of  his  money  an  indefinite  share  of  the  profits,  as  in 
his  discretion  he  might  determine,  does  not  constitute  Oeorge 
and  Augustus  Covert  partners  as  between  themselves."    This 
proposed    instruction  seems  to  have  been  framed  on  the 
theory  that  the  testimony  of  the  appellant  above  mentioned 
proved,  incontrovertibly,  not  only  that  the  agreement  to 
\^hich  he  testified  was  made,  but  that  it  was  the  only  basis 
for  the  claim  that  the  alleged  partnership  ever  existed;  or 
at  least  the  jury  might  well  have  so  understood  it.    There  is 
testimony  of  other  facts  and  circumstances  tending  to  prove 
the  existence  of  the  alleged  partnership,  from  which  the  jury 
might  properly  have  found  it  to  have  existed,  notwithstand- 
ing the  testimony  of  the  appellant  concerning  his  agreement 
with  Augustus  in  1873.    The  testimony  of  these  facts  and 
circumstances  is  entirely  ignored  in  the  proposed  instructions, 
and  the  agreement  between  the  appellant  and  Augustus,  as 
testified  to  by  the  former,  seems  to  be  assumed  to  be  the  only 
agreement  between  them  affecting  the  question  of  partner- 
ship.    Had  it  been  given,  the  jury  might  have  understood 
that  the  question  of  partnership  was  thereby  practically 
taken  from  them.     Had  the  court  been  asked  to  instruct  the 
jury  that  if  they  believed  the  agreement  testified  to  by  the 
appellant  was  made,  that  of  itself,  disconnected  from  all 
other  facts  and  circumstances  proved  in  the  case  bearing 
upon  the  question  of  partnership,  would  not  constitute  the 
appellant  and  Augustus  partners  as  between  themselves,  we 
are  not  prepared  to  say  that  such  instruction  should  not  have 
been  given.     Many  of  the  cases  cited  by  the  learned  counsel 
tor  the  appellant  seem  to  support  that  proposition.    We  leave 
the  point  undetermined,  and  hold  that  it  was  not  error  to 
refuse  the  instruction  in  the  form  proposed. 

There  was  sufficient  evidence  in  the  case  of  the  alleged 
partnei'ship,  at  least  until  March,  1874 ;  of  the  general  repu- 
tation that  it  continued  until  after  the  sale  and  delivery  of 
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the  coal;  of  knowledge  by  the  appellant  of  such  reputation, 
and  his  failure  to  take  any  measures  or  do  anything  to  correct 
it ;  and  that  the  plaintiff  knew  of  the  existence  of  such  repu- 
tation, and  delivered  the  coal  under  the  belief  that  the  partner- 
ship still  existed, — to  send  each  and  all  of  these  questions  to 
the  jury.  They  were  submitted  to  the  jury  clearly  and  accu- 
rately, in  a  charge  to  which  no  exception  was  taken,  and  to 
which,  it  seems  to  us,  none  could  have  been  successfully 
taken.  That  evidence  upon  all  of  the  above  questions  of  fact 
was  properly  received,  was  settled  by  the  adjudication  of 
this  court  on  the  former  appeal,  and  that  adjudication  is 
not  reviewable  on  this  appeal.  Testimony  on  behalf  of 
the  plaintiff  was  received  under  objection,  that  Augustus 
Covert,  who  purchased  the  coal  of  the  plaintiff,  informed 
him  that  he  and  the  appellant  were  partners  in  the  busi- 
ness, and  referred  him  to  certain  parties  in  Milwaukee, 
with  whom  he  stated  the  firm  did  business,  to  verify  his 
statement;  that  the  plaintiff  sought  information  of  those 
parties,  and  also  of  a  commercial  agency  in  that  city  to 
which  merchants  constantly  resort  for  such  information,  and 
was  informed  by  all  to  whom  he  so  applied  that  the  appellant 
and  Augustus  were,  or  were  reputed  and  believed  to  be, 
partners.  The  information  being  satisfactory,  he  delivered  the 
coal.  The  admission  of  this  testimony  is  assigned  as  error. 
We  could  not  perceive  on  the  former  appeal,  and  cannot 
now,  how  the  plaintiff  could  show  that  he  knew  it  was 
reputed  that  the  appellant  continued  to  be  a  partner  with 
Augustus,  and  that  he  delivered  the  coal  on  the  faith  and 
credit  of  the  firm,  by  any  other  kind  of  evidence.  The  judge 
in  his  charge  carefully  instructed  the  jury  that  this  testimony 
did  not  tend  to  prove  the  existence  of  a  partnership  in  fact 
at  any  time,  and  confined  it  strictly  to  the  question  as  to 
whether  the  plaintiff  knew  that  the  partnership  was  generally 
reputed  to  exist.  On  the  former  appeal  the  judgment  was 
reversed  because  the  court  excluded  testimony  offered  by  the 
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plaintiff  of  precisely  the  same  character,  and,  so  far  as  it 
relates  to  the  commercial  agency  report,  the  same  testimony. 
Page  379.  It  is  therefore  res  adjvdicata  in  the  case,  that  the 
testimony  was  properly  received. 

Some  other  exceptions  to  the  rulings  of  the  court  appear  in 
the  record,  bat  it  is  believed  that  none  of  them,  not  specially 
referred  to  in  this  opinion,  are  of  sufficient  importance  to  re- 
quire discussion.  Finding  no  material  error  disclosed  in  the 
record,  we  cannot  disturb  the  judgment  of  the  circuit  court. 

By  the  Court, — Judgment  affirmed. 

Cabsoday,  J.,  took  no  part. 


Nevil  and  another  vs.  Cliffokd  and  others, 

April  11  —  May  10,  1882, 

Pleading,  (l)  Misjoinder  of  parties:  how  objection  taken,  (2)  Com- 
plaint construed  on  demurrer  ore  tenus. 

Judgment:  School  Distrigt:  Eqitttt.  ("S J  Judgment  against  school 
district:  when  it  binds  tax-payers,  (J^)  When  set  aside  at  suit  of 
tax-payer, 

1.  The  question  of  a  misjoinder  of  parties  plaintiff  cannot  be  consid- 
ered upon  demurrer  to  the  complaint  as  not  stating  a  cause  of 
action,  or  upon  objection  at  the  trial  to  the  reception  of  any 
evidence  under  it ;  and  in  a  complaint  by  tax-payers  of  a  school  dis- 
trict to  restrain  the  assessment  of  a  tax,  an  averment  that  plaint- 
iffs have  brought  the  suit'on  behalf  of  all  the  other  tax-payers  of 
the  district,  is  immaterial  under  the  general  demurrer,  if  a  cause  of  ^ 
action  is  stated  in  favor  of  the  plaintiffs  named,  or  either  of  them. 

3.  On  demurrer  to  the  complaint  ore  tenus,  at  the  trial,  an  averment 
that  the  plaintiffs  are  **  resident  tax-payers  and  voters "  in  the 
school  district,  is  construed  as  meaning  that  they  own  taxable 
property  in  such  district. 

3.  A  judgment  against  a  school  district,  founded  upon  a  complaint 
duly  filed  and  an  answer  of  the  trustees  admitting  the  plaintiff's 
avenxients,  shows  on  its  face  a  valid  claim  against  the  district,  and 
binds  the  tax-payers,  unless  set  aside. 
VoL.LV— 11 
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4.  A  complaint,  therefore,  which  shows  that  such  judgment  was  ob- 
tained by  persons  who  had  no  legal  or  equitable  claim  against  the 
district,  through  fraud  and  collusion  with  the  district  ofBcers, 
states  a  good  cause  of  action  in  equity  in  favor  of  a  tax-payer  of 
such  district  for  setting  the  judgment  aside,  and  restraining  the 
collection  of  a  tax  to  pay  it;  and  the  complainant  need  not  wait 
until  his  property  is  seized  for  the  tax. 

APPEAX  from  the  Circuit  Court  for  Rock  County. 

Action  to  set  aside  a  judgment  obtained  by  Frank  and 
John  W.  Clifford  against  school  district  No.  1  in  the  town  of 
Magnolia,  and  to  restrain  the  collection  of  a  tax  upon  the 
property  of  said  district  to  pay^such  judgment.  The  com- 
plaint alleges  that  the  plaintiffs  "are  resident  tax-payers  and 
voters"  in  said  district,  and  that  they  bring  the  action  as 
well  in  their  own  behalf  as  in  that  of  other  tax-payers,  prop- 
erty owners  and  voters  in  said  district,  who  may  be  similarly 
interested  in  the  matters  set  forth  in  said  complaint.  It 
then  alleges  the  corporate  character  of  said  school  district, 
and  the  official  character  of  the  defendants  J.  B.  Hartley 
and  Wilson  Brown  as  clerk  and  treasurer,  respectively,  of 
said  town  of  Magnolia.  It  then  alleges  "  that  the  defendants 
Frank  Clifford  and  John  W.  Clifford^  under  some  pretended 
and  fraudulent  contract  or  agreement  claimed  by  them  to  have 
been  made  wth  the  district  board  of  said  school  district 
No.  1,  erected,  at  a  cost  of  about  $680,  a  school  building 
upon  a  site  and  location  other  and  different  from  the  one 
heretofore  and  now  owned  by  said  school  district;  that  the 
district  board  of  said  school  district  either  has  [accepted  and 
occupied]  or  is  about  to  accept  and  occupy  said  building  as  a 
school  house,  and  to  abandon  the  one  heretofore  and  now 
used  by  said  school  district  for  school  purposes;  that  the 
erection  of  said  building  by  the  said  Frank  Clifford  and 
John  TF".  Clifford^  and  its  acceptance  and  occupation  by  said 
board  for  school  purposes,  or  any  other  purpose,  is  contrary 
to  the  wishes  of  a  majority  of  the  electors  and  property 
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owners  in  said  school  district,  as  expressed  in  school  district 
meetings  duly  held  in  and  for  said  district,  as  was  and  is  well 
known  to  the  said  Fraiik  Clifford  and  John  W.  Clifford^  and 
to  the  said  district  board  and  the  several  members  thereof; 
that  the  tax-payers  and  electors  of  said  district  never  author- 
ized the  erection  of  said  building;  that  no  tax  for  the  erec- 
tion of  the  same  has  ever  been  voted  by  said  district,  nor  has 
any  loan  of  money  ever  been  authorized  for  such  purpose ; 
that  the  said  building  was  erected  without  authority,  and 
against  the  express  direction  of  the  tax-payers  and  electors 
of  said  district,  as  expressed  by  them  at  school  district  meet- 
ings duly  and  legally  held  in  and  for  said  district ;  and  that 
the  action  of  the  said  district  board,  and  of  the  said  defend- 
ants Frarik  Clifford  and  John  W,  Clifford^  in  the  erection, 
acceptance  and  occupation  of  said  building,  was  and  is  in 
fraud  of  the  rights  and  interests  of  the  electors  and  tax- 
payers of  said  school  district." 

It  is  then  alleged,  "  that  since  the  erection  of  said  build- 
ing, and  on  the  24:th  day  of  November,  A.  D.  1879,  the  said 
defendants  Frank  Clifford  and  John  W,  Clifford  com- 
menced an  action  in  the  circuit  court  of  Rock  county  against 
said  school  district  upon  a  pretended  contract  claimed  to 
have  b^n  made  by  them  with  said  school  district  for  the 
erection  of  said  building;  that  on  said  day  the  said  defend- 
ants Frank  Clifford  and  John  W,  Clifford  served,  or  pre- 
tended to  serve,  upon  Samuel  8.  Lee,  the  director  of  said 
district  board,  the  summons  and  complaint  in  said  action; 
that  upon  such  pretended  service,  and  on  the  same  day,  to 
wit,  the  34th  day  of  November,  1879,  the  said  Samuel  8. 
Lee,  together  with  the  other  oflBcers  of  said  district  board, 
filed  an  answer  in  said  action,  admitting  all  the  allegations 
of  said  complaint,  which  said  answer  was  sworn  to  by  the 
said  Samuel  S.  Lee  as  director  of  said  board ;  that  upon  the 
28tb  day  of  November,  1879,  judgment  was  entered  in  said 
action  in  favor  of  the  said  Fra/nk  CUfford  and  John  W. 
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Clifford^  and  against  said  school  district,  for  the  sum  of 
$680.  Y9  damages,  and  $79.77  costs,  amounting  in  all  to  the  sum 
of  $710.56 ;  that  the  said  defendants  Frank  Clifford  and  John 
W.  Clifford  have  caused  a  certified  transcript  of  said  judg- 
ment to  be  fildd  with  the  defendant  J.  B.  Hartley,  the  town 
clerk  of  the  said  town  of  Magnolia ;  and  that  the  said  J.  B. 
Hartley,  as  such  town  clerk,  has  assessed  the  same  upon  the 
taxable  property  in  said  school  district,  and  that  the  same  is 
upon  the  tax  roll  of  said  district;  and  that  the  said  defend- 
ant J.  B.  Hartley,  as  such  town  clerk,  either  has  [delivered] 
or  is  about  to  deliver  such  tax  roll  to  the  defendant  Wilson 
Brown,  the  treasurer  and  tax  collector  of  the  said  town  of 
Magnolia,  for  collection." 

It  is  further  alleged,  "  that  the  said  action  was  so  com- 
menced by  the  said  defendants  Cliffordy  the  said  answer  filed 
by  the  said  district  board,  and  said  judgments  obtained  and 
entered  against  said  school  district,  by  collusion  and  secret 
agreements  by  and  between  said  defendants  Clifford  and  said 
district  board,  and  in  fraud  of  the  rights  of  the  electors  of 
said  school  district,  and  of  these  plaintiffs  and  aU  other  tax- 
payers in  said  district,  and  was  done  with  the  intent  to  de- 
fraud these  plaintiffs  and  all  other  tax-payers  in  said  district, 
and  to  prevent  said  district  and  the  tax-payers  therein  from 
defending  said  action  or  any  action  brought  to  enforce  said 
pretended  contract;  that  the  said  defendants  FrcmJc  Clifford 
dJi&John  W.  Clifford^  and  each  of  them,  and  said  school  board, 
and  each  and  every  member  thereof,  well  knew,  at  and  prior 
to  the  time  of  the  commencement  of  said  action,  that  it  was 
the  purpcs3  and  intention  of  the  majority  of  the  electors  of 
said  school  district  to  contest  payment  for  said  building,  and 
to  defend  any  action  that  might  be  brought  to  collect  the 
same,  and  that  such  intention  had  been  expressed  in  school 
district  meetings  duly  and  legally  held  in  and  for  said  dis- 
trict; that  these  plaintiffs  did  not  know,  and  they  believe 
that  no  other  tax-payers  of  said  district,  except  the  officers 
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of  said  district  board,  knew,  that  any  proceedings  had  been 
taken  by  said  Cliffords^  or  any  action  commenced  by  them 
npon  said  pretended  contract,  until  after  judgment  had 
been  entered  therein;  that  it  was  the  intention  of  these 
plaintiffs,  and  a  majority  of  the  other  tax-payers  and  electors 
in  said  school  district,  to  defend  and  contest  any  such  action, 
and  that  such  intention  had  been  expressed  in  the  school 
district  meetings  duly  and  legally  held  in  and  for  said  dis- 
trict; that  upon  learning  that  such  action  had  been  com- 
menced and  judgment  entered,  a  majority  of  the  electors  of 
said  district,  in  a  school  district  meeting  duly  and  legally 
held  in  and  for  said  district  on  the  3d  day  of  December, 
1879,  appointed  Hiram  York  to  defend  and  contest  said 
action  for  and  on  behalf  of  said  district,  and  the  tax-payers 
and  electors  therein,  and  that  said  action  was  commenced 
and  judgment  therein  confessed  secretly,  and  by  collusion 
between  said  Cliffords  and  the  oflBcers  of  said  district  board, 
with  the  intent  to  prevent  said  district  from  interposing  a 
defense  thereto,  and  thereby  to  cheat  and  defraud  said  dis- 
trict, and  these  plaintiffs  and  other  tax-payers  therein ;  and 
that  all  the  acts,  of  the  said  defendants  Clifford^  and  the  dis- 
trict board  of  the  said  school  district,  are  in  bad  faith,  and 
in  direct  opposition  to  the  interests  of  said  school  district, 
and  of  these  plaintiffs  and  all  other  tax-payers  and  electors 
therein.'^ 

The  complaint  then  proceeds:  "Wherefore  these  plaint- 
iffs demand  judgment,  as  well  in  their  own  behalf  as  in 
behalf  of  all  others,  tax-payers  and  electors  of  said  school 
district  No.  1  of  the  town  of  Magnolia;  that  the  district 
board  of  said  district,  their  agents,  servants  or  succes- 
sors in  office,  and  each  and  every  one  of  them,  be  re- 
strained and  enjoined  from  accepting,  using  or  occupying 
said  building,  so  erected  by  the  said  defendants  Clifford^  for 
school  purposes  or  any  other  purpose  for  said  school  district; 
that  the  said  defendants,  school  district  No.  1  of  the  town  of 
Magnolia,  J.  B.  Hartley,  town  clerk  of  the  said  town  of 
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Magnolia,  and  Wilson  Brown,  treasurer  and  tax  collector  of 
the  said  town  of  Magnolia,  their  agents,  servants  and  succes- 
sors in  oflBce,  be  restrained  and  enjoined  from  proceeding  in 
any  way  or  manner  to  collect  the  said  tax  so  levied  and  as- 
sessed to  pay  the  said  judgment  as  aforesaid,  or  any  portion 
thereof;  that  the  warrant,  assessment,  and  all  proceedings 
relating  to  said  tax,  may  be  adjudged  to  be  illegal  and  void ; 
that  the  judgment  so  obtained  by  the  said  defendants  Frank 
Clifford  and  John  W.  Clifford  may  be  declared  to  be  illegal, 
fraudulent  and  void,  and  may  be  vacated,  annulled  and  set 
aside;  and  for  such  other  or  further  judgment  or  relief,  or 
both,  as  the  plaintiffs  may  be  entitled  to  in  the  premises ; 
and  that  they  may  have  and  recover  their  co^ts  and  disburse- 
ments in  this  action." 

The  defendants  Frank  Clifford  and  John  W.  Clifford  an- 
swered the  complaint  at  great  length,  denying  all  its  material 
allegations,  and  insisting  upon  the  justness  and  validity  of  the 
judgment  rendered  against  the  district,  and  their  right  to 
have  the  same  collected  by  the  levy  of  a  tax  upon  the  tax- 
able property  thereof.  When  the  cause  came  on  for  trial, 
defendants  objected  to  the  admission  of  any  evidence  under 
the  complaint,  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  objection  was 
sustained,  and  judgment  rendered  dismissing  the  complaint ; 
from  which  judgment  the  plaintiffs  appealed. 

For  the  appellants  there  was  a  brief  by  Wincms  dk  Fethers^ 
and  oral  argument  by  Mr,  Wina/ns. 

For  the  respondents  there  was  a  brief  by  Ed.  F.  Carpenter 
and  JBenneU  dk  Sale,  and  oral  argument  by  Mr.  Bennett  and 
Mr.  Carpenter. 

Taylob,  J.  The  objections  taken  by  the  learned  counsel 
for  the  respondents  to  the  sufficiency  of  the  complaint  are 
the  following: 

It  is  first  urged  that  there  is  an  improper  joinder  of  par- 
ties plaintiff.    This  is  not  an  objection  which  can  be  taken 


Digitized  by 


Google 


JAmrARY  TEEM,  1882.  167 


Nevil  and  another  vs.  Clifford  and  others. 


to  a  complaint,  except  by  demurrer  for  that  cause.    Under 
the  general  demurrer  that  the  complaint  does  not  state  a 
cause  of  action,  or  upon  an  objection  on  the  trial  to  the  re- 
ceipt of  evidence  on  the  part  of  the  plaintiffs  because  the 
complaint  does  not  state  facts  sufficient  to  constitute   a 
cause  of  action^  the  fact  that  there  is  a  misjoinder  of  parties, 
dther  plaintiff  or  defendant,  cannot  be  considered.    If,  there, 
fore,  a  cause  of  action  is  set  out  in  favor  of  any  party  plaint- 
iff, the  demurrer  or  objection  must  be  overruled.    The  fact 
that  the  plaintiffs  have  stated  that  the  suit  is  brought  on  be- 
half of  all  the  other  tax-payers  of  the  district  is  immaterial, 
if  the  facts  show  that  a  cause  of  action  is  stated  in  favor  of 
the  plaintiffs  named,  or  either  of  them.     Sec.  2649,  R  S. 
1878;  MaraK  v.  Supervisors,  38  Wis.,  250;   WiUa/rd  v.  Reas, 
26  Wis.,  540;  Schiffer  v.  Gity  of  Eau  Claire,  51  Wis.,  385. 

The  second  objection  is,  that  the  plaintiffs  do  not  show 
that  they  have  any  interest  in  restraining  the  collection  of  a 
tax  to  pay  the  judgment  in  question,  or  that  they  have  any 
interest  in  setting  aside  the  alleged  fraudulent  and  coUusive 
judgment  obtained  against  the  district,  because,  it  is  said, 
they  do  not  show  that  they  own  any  property  in  the  district 
which  would  be  subject  to  taxation  for  the  payment  thereof. 
This  is  certainly  a  good  objection  if  it  be  well  founded.    But 
the  plaintiffs  allege  in  their  complaint  "  that  they  are  resident 
tax-payers  and  voters  in  school  district  No.  1  of  the  town  of 
Magnolia."    Although  this  allegation  is  very  general,  and 
might  be  true  although  they  were  not  the  owners  of  any 
taxable  property  subject  to  taxation  in  such  district,  we  are 
of  the  opinion  that,  after  the  defendants  have  pleaded  to  the 
complaint,  and  raised  the  question  of  the  insufficiency  of 
sach  allegation  for  the  first  time  on  the  trial,  it  should  be 
construed  to  mean  that  they  pay  taxes  upon  property  sub- 
ject to  taxation  in  the  district,  and  not  upon  property  tax- 
able in  some  other  locality.     Such  construction  is  clearly 
aathorized    by  the  provision  of  section  2668,  E.  S.  1878, 


Digitized  by 


Google 


168  SUPREME  COURT  OF  WISCONSIN, 

Nevil  and  another  vs.  Clifford  and  others. 

which  declares  "that  in  construing  a  pleading  for  the  pur- 
pose of  determining  its  effect,  its  allegations  shall  be  Uberally 
construed,  with  a  view  to  substantial  justice  between  the 
parties.!' 

There  would  seem  to  be  no  justice  in  permitting  a  party 
to  answer  a  pleading  of  this  kind  and  suffer  the  plaintiff  to 
go  to  the  expense  of  preparing  for  the  trial,  and  then  turn 
him  out  of  court  by  giving  a  strained  construction  to  an  alle- 
gation in  his  complaint  for  the  purpose  of  defeating  its  evi' 
dently  intended  effect,  when  such  allegation  may  be  equally 
construed  to  mean  that  which  would  sustain  it  as  a  sufficient 
complaint,  without  invoking  in  its  aid  that  liberality  of  con- 
struction which  this  court  has  repeatedly  held  should  be 
given  to  the  plaintiff's  complaint  upon  an  objection  made  to 
its  sufficiency  after  answer  and  upon  the  trial  See  Hdzleton 
V.  Union  Bank^  32  Wis.,  34;  I/utheran  Evangelical  Church  v, 
Oristgau,  34  Wis.,  328.  We  think  the  allegations  of  the 
complaint  show  with  reasonable  certainty  that  the  plaintiffs 
were  the  owners  of  property  taxable  in  district  No.  1,  and 
were  therefore  interested  in  preventing  the  levy  and  collection 
of  a  tax  to  pay  the  alleged  fraudulent  and  collusive  judgment. 

The  third  objection  relied  upon  by  the  learned  counsel  for 
the  respondents  to  justify  the  order  dismissing  the  complaint, 
goes  to  the  merits  of  the  plaintiffs'  action.  It  is  alleged  that, 
admitting  the  truth  of  aU  the  allegations  thereof,  the  plaint- 
iffs are  entitled  to  no  relief  in  equity,  because,  it  is  said,  they 
have  an  adequate  remedy  at  law  for  any  and  all  injury  they 
may  sustain  from  the  attempted  enforcement  of  the  collec- 
tion of  the  judgment  of  the  respondents,  the  Cliffords. 
Waiving  any  discussion  upon  the  question  of  practice,  as  to 
whether  it  is  too  late  for  the  defendants  to  object  to  the  com- 
plaint because,  upon  the  facts  stated,  it  appears  that  the 
plaintiffs  have  an  adequate  remedy  at  law,  we  are  of  the 
opinion  that  the  objection  is  not  well  taken  upon  the  merits. 
We  think  the  allegations  of  phQ  complaint,  if  true,  show  that 
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the  jadgment  obtained  by  the  GUfforda  against  the  school 
district  was  obtained  without  any  legal  or  equitable  claim 
against  the  district,  and  that  it  was  obtain^  by  fraud  and 
collusion  with  the  officers  of  the  district;  and  having  been 
so  obtained,  the  tax-payers  of  said  district,  or  any  one  of 
them,  may  maintain  an  action  in  equity  to  have  such  judg- 
ment set  aside  and  vacated  in  order  to  protect  themselves 
against  the  levy  of  a  tax  for  the  payment  thereof.  This 
jadgment  against  the  school  district  shows  upon  its  face  a 
valid  claim  against  the  district,  and  the  tax-payers  therein 
are  bound  by  the  same  unless  set  aside.  See  Glark  v.  Wdf^ 
29  Iowa,  197. 

Section  488,  R.  S.  1878,  provides  how  a  judgment  against 
a  school  district  shall  be  collected  and  paid.     The  collection 
is  to  be  made  on  application  of  the  person  in  whose  favor  the 
judgment  is  rendered,  to  the  town  clerk  of  the  town  in  which 
the  district  is  situated ;  and  it  then  becomes  the  duty  of  such 
clerk  to  assess  the  amount  thereof,  with  interest  from  its  date 
to  the  time  when  the  warrant  for  the  collection  thereof  will 
expire,  upon  the  taxable  property  of  the  district,  in  a  sepa- 
rate column  upon  the  next  tax  roll,  and  the  same  shall  be 
coUected  and  returned  as  other  taxes.    It  will  be  seen  that  a 
judgment  against  the  district  affects  the  property  rights  of 
each  tax-payer  therein;  and  it  would  seem  almost  too  clear 
for  argument  that,  if  the  officers  of  the  district,  whose  duty 
it  is  to  protect  and  defend  the  rights  of  its  tax-payers,  fraud- 
ulently collude,  with  parties  who  pretend  to  have  claims 
against  the  district,  and  corruptly  and  fraudulently  permit 
judgments  to  be  rendered  against  the  district  in  favor  of  par- 
ties who  have  no  just  claim  against  it,  the  tax-payer  or  tax- 
payers may  maintain  an  action  in  a  court  of  equity  to  set 
aside  and  avoid  such  judgments.     They  are  not  bound  to 
wait  until  the  tax-gatherer  proceeds  to  sell  their  property  to 
pay  such  fraudulent  and  corrupt  judgment,  before  they  can 
proceed  to  defend  their  rights.     That  an  action  of  this  kind 
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can  be  maintained  by  a  tax-payer  to  set  aside  a  judgment  of 
this  kind,  seems  to  be  well  settled  by  the  authorities,  and  this 
court  has  substantially  so  held  in  Peck  v.  School  District  No, 
^  21  Wis.,  516;  Helms  v,  McFadden,  18  Wis.,  191;  McLach- 
Icm  V.  Staples,  13  Wis.,  448. 

In  the  first  of  these  cases  this  court  decided  that  the  tax- 
payers of  a  school  district  might  maintain  an  action  to  avoid 
a  contract  entered  into  by  the  city  authorities,  without  war- 
rant of  law,  when  it  appeared  that  such  contract,  if  carried 
into  execution,  would  subject  their  property  to  taxation  to 
discharge  a  liability  incurred  thereby.  In  the  second  case  it 
was  substantially  held  that  a  tax-payer  of  a  school  district 
could  enjoin  the  payment  of  wages  to  a  teacher  employed  by 
the  school  board,  when  it  was  alleged  in  the  complaint  that 
the  certificate  of  the  teacher  had  been  obtained  by  fraud, 
and  that  her  contract  with  the  board  had  also  been  obtained 
by  fraud.  And  in  the  third  case  it  was  held  that  a  devisee 
under  a  will  might  maintain  an  action  in  equity  to  set  aside 
allowances  which  had  been  made  by  the  probata  court  to 
the  executor  of  the  will.  The  actions  in  the  two  school 
district  cases  were  maintained  solely  on  the  ground  that  the 
tax-payer  had  the  right  to  protect  himself  by  an  equitable 
action  against  taxation  for  a  claim  made  against  the  district, 
which  was  either  fraudulent  or  illegal.  There  is  much 
greater  reason  for  allowing  the  tax-payer  to  protect  himself 
against  a  judgment  fraudulently  obtained  against  the  district, 
as  there  is,  at  least,  very  grave  doubt  whether  he  can  pro- 
tect himself  in  any  other  way.  It  was  said  on  the  argu- 
ment that,  when  it  was  sought  to  collect  the  tax  to  pay  the 
judgment,  the  tax-payer  could  defend  against  its  payment 
by  showing  the  fraudulent  nature  of  the  judgment.  The 
judgment  is  upon  its  face  a  valid  judgment  against  the  dis- 
trict. The  court  rendering  it  had  jurisdiction  of  the  subject 
matter  and  of  the  district,  which  appeared  by  the  proper  of- 
ficer appointed  by  law  to  appear  and  defend  the  action.    An 
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action  to  avoid  a  tax  levied  to  pay  the  judgment  would  be  a 
collateral  action,  and  there  are  very  grave  doubts  whether  in 
such  action  the  fraudulent  nature  of  the  judgment  could  be 
shown  in  order  to  defeat  the  tax.    It  is  certain  that  no  re- 
covery could  be  had  against  the  treasurer  of  the  town  for 
seizing  the  property  of  the  tax-payer  to  satisfy  such  tax;  his 
warrant  and  the  judgment  would  be  a  full  protection  to  hiuL 
Freeman,  in  his  work  on  Judgments,  lays  it  down  as  a  gen- 
eral rule,  "that  fraud  in  procuring  a  judgment  or  decree 
cannot  be  shown  by  the  parties  to  such  judgment  in  any  col- 
lateral proceeding."    Section  132;  Smith  v.  Smithy  22  Iowa, 
516;  People  v.  Downing^  4  Sandf.,  189 ;  Mason  v,  MessengePy 
17  Iowa,  261 ;  Carpentier  v.  OaUandy  30  Cal.,  439.     In  ac- 
tions against  corporations  and  municipalities,  when  the  action 
is  brought  in  proper  form,  and  the  officers  or  board  required 
Jt)y  law  to  represent  the  corporation  or  municipality  are  prop- 
erly served  with  process  or  appear  and  answer,  the  judgment 
rendered  therein  binds  all  the  members  of  the  corporation 
or  municipahty  to  the  same  extent  as  though  they  were  in- 
dividually parties  thereto.    See  Clark  v.  Wolfy  29  Iowa,  197. 
If  the  tax-payer  of  the  municipality  is  to  be  deemed  a  party 
to  the  action  against  it,  then,  under  the  rule  above  stated,  he 
would  have  no  remedy  except  to  proceed  in  a  court  of  equity 
to  set  aside  the  judgment.    But,  independent  of  the  question 
of  the  effect  which  such  judgment  would  have  upon  the  tax- 
payer of  the  district  in  a  collateral  action,  it  is  well  settled 
that  he  may  proceed  in  equity  to  avoid  the  fraudulent  con- 
tract or  judgment  itself.    The  decisions  above  cited  in  this 
court  are  amply  supported  by  the  authority  of  other  courts. 
Dillon,  in  his  work  on  Municipal  Corporations,  §  919,  says: 
"So,  elsewhere,  on  the  ground  that  the  remedy  in  equity  is 
more  direct,  speedy  and  effectual  than  hjcertioraHj  it  is  held 
that  equity  will  entertain  jurisdiction^of  a  bill  on  behalf  of 
tax-payers  to  enjoin  the  misapplication  of  moneys  of  the  cor- 
poration    Based  upon  such  considerations,  is  has  been  de- 
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cided  that  one  or  more  tax-payers,  without  showing  any 
other  injury  than  that  which  they  jvill  suffer-  in  common 
with  other  property  holders  of  the  municipality,  may  file  a 
bill  to  restrain  the  allowance  and  payment  of  an  illegal  claim, 
or  the  collection  of  a  tax  for  unauthorized  objects;  such  as, 
for  example,  to  pay  a  fraudulent  or  coUudve  judgment^  or  to 
pay  the  expenses  of  a  railroad  survey  which  there  was  no 
power  to  make."  The  learned  author,  to  sustain  the  rule 
above  stated,  cites  Crampton  v.  Zahrishie^  101  U.  S.,  601 ; 
Normand  v.  Otoe  County^  8  Neb.,  18;  Page  v.  Allen^  58  Pa. 
St.,  338;  Webster  V,  Tcrumof  Uarwinton^  32  Conn.,  131;  Oli- 
ver V.  Keightleyy  24  Ind.,  514 ;  MerrHl  v.  Plamjield^  45  N.  H., 
126;  Drake  V.  Phillips,  40  111.,  388;  Grant  v.  Oity  of  Davenr 
port,  36  Iowa,  396 ;  Douglass  v.  City  of  PlacerviUe,  18  CaL, 
643;  Stevens  v.  Railroad  Go,,  29  Vt.,  546;  Giffc/rd  v.  Bail- 
road  Co.,  10  N.  J.  Eq.,  171 ;  Baltimore  v.  GUI,  31  Md.,  375; 
Hooper  v.  Ely,  46  Mo.,  505 ;  Cooley  on  Taxation,  ch.  24 ;  With- 
ington  v.  Howard,  8  Cush.,  66 ;  Toion  of  Jacksonport  v.  Watson, 
83  Ark.,  704;  and  a  large  number  of  other  cases.  The  case 
of  Whiting  v.  Bail/road  Co,,  25  Wis.,  167,  and  a  long  list  of 
other  cases  which  have  been  brought  and  maintained  to  test 
the  validity  of  bonds  issued  and  taxes  levied  in  aid  of  rail- 
roads, were  all  sustained  upon  similar  grounds. 

The  plaintiffs  certainly  stated  a  good  cause  of  action  to 
avoid  the  alleged  fraudulent  judgment;  and  that  was  suffi- 
cient to  entitle  them  to  proceed  with  their  case  on  the  trial. 
The  ruling  of  the  court  that  no  evidence  was  admissible 
under  the  complaint,  and  the  order  directing  judgment  dis- 
missing the  same  with  costs,  were  clearly  erroneous. 

By  ilie  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  further  proceedings. 

Cassodat,  J.,  took  no  part. 
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Heckman  vs.  Swabtz. 

April  11  -^May  10, 1882. 

Ccunterclaim. 

In  an  action  to  recover  a  certain  sum  alleged  to  have  been  obtained 
by  defendant  from  plaintiff  by  duress  of  imprisonment  upon  a 
Yoid  warrant  for  fornication  with  a  daughter  of  defendant,  and 
by  threats  of  further  prosecution  for  the  same,  the  answer  set  up 
a  counterclaim  for  the  debauchery  of  defendant's  said  daughter, 
and  getting  her  with  child,  by  which  defendant  had  lost  her  serv- 
ices, etc.  Held,  that  the  cause  of  action  so  alleged  in  the  answer 
did  not  **  arise  out  of  the  transaction  set  forth  in  the  complaint  as 
the  foundation  of  the  plaintiffs  claim,"  and  was  not  **  connected 
with  the  subject  of  the  action,*'  and  was  not  pleadable  as  a  counter- 
claim thereto,  though  plaintiff  was  alleged  to  be  insolvent. 

APPEAL  from  the  Circuit  Court  for  Green  County. 

The  plaintiff  appealed  from  an  order  overruling  his  de- 
murrer to  a  counterclaim  set  up  in  the  defendant's  answer. 
The  case  is  stated  in  the  opinion. 

JS.  I}timoiddiej  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Winana  <&  Fethers^ 
and  oral  argument  by  Mr.  Winans.  In  support  of  the 
counterclaim  they  cited  GlencmdlTall  JUanuf.  Co.  v.  JSally  61 
K  Y.,  226,  236-7;  52  Barb.,  132;  27  Tnd.,  4;  rUas  v. 
Masonry  25  Wis.,  310;  MoArthur  v.  Canal  Co.,  34  id.,  139;  35 
id.,  618.  To  the  point  that,  the  plaintiff  being  insolvent,  the 
counterclaim  should  be  allowed  under  the  equity  powers  of 
the  court,  they  cited  E.  S.,  sec.  2657;  Miner  v.  ^ewtan^  30 
Wis.,  640;  Lindaey  v.  Jackaony  2  Paige,  581. 

Obton,  J.  The  complaint  charges  the  defendant  with  hav- 
ing obtained  from  plaintiff  the  sum  of  $1,650  by  duress  of 
imprisonment  upon  a  void  warrant  for  fornication  with  one 
Mary  Jane  Swartz,  the  daughter  of  the  said  defendant,  and 
by  threats  of  future  and  farther  prosecution  for  the  same.  The 
answer  sets  up  a  counterclaim  for  the  debauchery  of  said  Mary 
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Jane,  as  the  infant  daughter  of  the  defendant,  and  for  beget- 
ting a  bastard  child  upon  her,  by  which  said  defendant  has  lost 
her  services,  and  been  put  to  expense  for  care  and  medical  at- 
tendance. To  this  counterclaim  there  was  a  demurrer  that  the 
cause  of  action  stated  therein  is  not  pleadable  as  a  counter- 
claim to  said  action,  and  said  demurrer  was  overruled.  This 
counterclaim  is  sought  to  be  upheld  by  subdivision  1  of  sec- 
tion 2656,  R  S.,  as  "a  cause  of  action  arising  out  of  the 
transaction  set  forth  in  the  complaint  as  the  foundation  of 
the  plaintiffs  claim,  or  connected  with  the  subject  of  the 
action."  It  is  almost  too  clear  for  argument  tliat  this  coun- 
terclaim does  not  arise  out  of  the  transaction  set  forth  in  the 
complaint,  and  that  it  is  not  connected  with  the  subject  of 
the  action ;  for  the  transaction  set  forth  in  the  complaint  is 
the  duress  of  imprisonment  and  threats,  by  which  the  defend- 
ant obtained  the  money  of  the  plaintiflf,  and  the  subject  of 
the  action  is  the  same,  and  the  charge  in  the  warrant,  of  for- 
nication, is  denied,  and  alleged  to  be  a  mere  pretext  for  the 
purpose  of  obtaining  the  money.  The  counterclaim  in 
Noonan  v,  Orton^  30  Wis.,  856,  comes  much  nearer  to  one 
arising  out  of  the  transaction  and  connected  with  the  subject 
of  the  action,  and  it  was  held  not  within  the  statute. 

A  counterclaim,  under  these  clauses  of  the  statute,  must 
be  something  which  resists  or  modifies  the  plaintiflTs  claim. 
It  is  in  the  nature  of  a  cross-bill  in  equity.  It  embraces  both 
recoupment  and  set-off.  To  be  available  to  a  party,  it  must 
afford  to  him  protection  in  some  way  against  the  plaintiff's  de- 
mand for  judgment.  7  Wait's  Act.  &  Def .,  531 ;  Leavenvxyrth 
V,  Packer^  52  Barb.,  132 ;  Vasaear  v.  Limngstoriy  13  N.  T.,  248 ; 
Pattison  v.  Richards^  22  Barb.,  143;  Mattoon  v.  Baker^  24 
How.  Pr.,  329 ;  National  K  Ins.  Co.  v.  McKay,  21  K  T.,  191. 

In  Dietrich  v.  Koch,  35  Wis.,  618,  this  court  has  adopted 
the  above  tests  of  a  counterclaim,  and  the  language  of  the 
opinion  in  Ins.  Co.  v.  McKay,  supra,  is  approvingly  quoted  in 
the  opinion  of  Mr.  Justice  Lyon  as  follows:  "I  apprehend 
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that  a  counterclaim,  when  established,  must  in  some  way 
qualify,  or  must  defeat,  the  judgment  to  which  the  plaintiif  is 
otherwise  entitled ; "  and  it  is  then  said  in  the  opinion :  "  That 
the  Wew  York  courts  have  held  correctly  on  this  subject,  we 
entertain  no  doubt  whatever.  We  are  unable  to  perceive 
that  the  counterclaim  here  interposed,  if  established,  can 
quaUfy  or  in  any  manner  affect  the  plaintiflTs  cause  of  action." 
This  language  is  strictly  applicable  to  the  counterclaim  inter- 
posed to  this  action.  The  plaintiffs  claim  to  recover  the 
money  obtained  from  him  by  duress  is  entirely  exclusive  and 
independent  of  anything  set  up  in  this  part  of  the  answer, 
and  he  is  entitled  to  judgment  for  the  whole  thereof,  notwith- 
standing anything  stated  therein.  There  is  no  possible  con- 
nection between  the  cause  of  action  in  the  complaint  and  the 
counterclaim.  This  counterclaim  cannot  be  sustained  outside 
of  the  statute  upon  principles  of  equity ;  for  neither  the  ac- 
tion nor  the  counterclaim  is  in  any  sense  equitable.  The 
insolvency  of  the  plaintiff,  if  allowed  in  this  case  as  a  reason 
for  sustaining  the  counterclaim,  would  be  sufficient  to  sustain 
any  independent  cause  of  action  as  such.  The  demurrer  to 
the  counterclaim  ought  to  have  been  sustained. 

By  the  C<ywrt. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to 
law. 


Gbebn  County  vs.  The  Village  of  Moneoe. 

April  11  —  May  10,  1882, 

VtUoffe  charter:  lAcenae  moneys:  Implied  repeal  of  charter  provision 
by  general  act 

1.  Ch.  179,  Laws  of  1874,  was  a  complete  revision  of  the  law  relating  to 
excise  and  the  disposition  of  moneys  arising  from  licenses  for  the 
sale  of  intoxicating  liqnors  in  this  state,  and,  hy  necessary  im- 
plication, repealed  all  former  legislation  on  the  subject  not  therein 
re^nacted. 
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2.  Under  sees.  18  and  23  of  that  act,  as  now  found  in  sec.  1562,  R.  S., 
the  **  county  system  of  supportmg  the  poor  "  having  been  adopted 
by  the  plaintiff  county,  all  license  moneys  received  by  the  defend- 
ant village  must  be  paid  into  the  county  treasury  semi-annually, 
notwithstanding  any  contrary  provisions  found  in  the  village 
charter,  enacted  prior  to  1874. 

APPEAL  from  the  Circuit  Court  for  Oreen  County. 

This  action  is  brought  by  the  county  to  recover  from  the 
village  $2,850,  collected  by  the  village  during  the  years  1879 
and  1880,  for  licenses  granted  during  those  years  to  sundry 
persons,  allowing  them  to  sell  intoxicating  liquors  in  the  vil- 
lage. The  complaint,  In  effect,  alleged  that  the  county 
system  of  supporting  the  poor,  and  abolishing  all  distinctions 
between  county  poor  and  town  poor  in  the  county,  had 
been  adopted  by  the  county  and  continued  in  force  ever  since 
1860 ;  that  the  expense  of  maintaining  all  the  poor  in  the 
county  had  become  and  was  a  county  charge;  that  the  reso- 
lution of  such  adoption,  duly  certified  by  the  clerk  of  the 
board,  had  been  filed  in  the  register's  office ;  and  that  the 
village  had  never  provided  for  the  support  of  the  poor 
therein,  nor  paid  any  of  said  license  moneys  to  the  treasurer 
of  the  town  of  Monroe,  in  which  the  village  was  situated, 
nor  to  the  county  treasurer,  as  required  by  the  statute,  but 
had  applied  the  same  in  defraying  the  expenses  of  the  vil- 
lage. The  answer  admits  all  the  allegations  of  the  com- 
plaint, except  that  such  license  moneys  ought  of  right  and 
according  to  the  statute  to  have  been  paid  to  the  county 
treasurer,  and  by  way  of  avoidance  pleads  the  resolution  of 
the  board  of  trustees  of  the  village  for  each  of  said  years, 
appropriating  said  license  moneys  to  the  repair  and  grad- 
ing of  the  public  streets  and  alleys,  and  the  building  and 
repairing  of  sidewalks,  gutters,  culverts,  and  bridges  within 
the  village,  and  the  payment  of  the  night-watch  of  the 
village;  that,  under  its  charter  (ch.  48,  P.  &  L.  Laws  of 
1858,  and  ch.   140,  P.  &  L.  Laws  of  1859),  the  village 
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"vras  authorized  to  grant  the  licenses  in  question,  and  its 
treasurer  was  required  to  collect  and  hold  the  moneys 
thereon,  and  not  to  pay  out  the  same  except  upon  the  writ- 
ten order  of  the  board  of  trustees,  signed  by  the  president 
and  countersigned  by  the  clerk;  and  that  ever  since  the 
organization  of  the  village,  in  1858,  similar  licenses  had  been 
granted  each  year,  and  the  Ucense  moneys  each  year  collected, 
held,  appropriated  and  used  in  the  same  manner  as  in  the 
years  1879  and  1880,  without  the  right  to  so  collect,  etc.,  being 
qu^tioned  or  tested  in  any  public  or  private  suit  or  action. 
The  count}''  demurred  to  the  answer,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  defense  to  the 
cause  of  action  stated  in  the  complaint;  and  from  an  order 
sustaining  the  demurrer,  the  defendant  village  appealed. 

B,  Duntoiddie,  for  the  appellant 

P.  J.  Clawsan,  for  the  respondent. 

©AssoDAT,  J.  In  Churchill  v,  HericJc^  32  Wis.,  357,  it  was ' 
held  that  ch.  35,  E.  S.  1858,  which  constituted  the  gen- 
eral excise  law  at  the  time,  by  its  terms  applied  to  cities  as 
well  as  to  villages  and  towns,  and  that  all  moneys  received 
for  Ucenses  granted  under  the  provisions  of  that  law,  in 
counties  where  the  county  system  of  supporting  paupers  had 
been  adopted,  were  required,  by  section  16  of  that  chapter, 
to  be  paid  into  the  county  treasury  and  applied  to  the  pay- 
ment of  the  pauper  expenses  of  the  county.  Ch.  223, 
Laws  of  1860,  took  the  counties  of  Dodge,  Jeflferson,  Colum- 
bia, Winnebago  and  Brown  out  from  its  provisions;  and 
<;h.  176,  Laws  of  1863,  took  out  the  county  of  Fond  du 
Lac.  Ch.  255,  Laws  of  1873,  by  its  terms  took  "  the  sev- 
eral towns,  cities  and  villages  of  Green  and  Green  Lake 
counties ''  out  of  the  general  statute,  and  provided  that  all 
such  license  moneys  should  "  be  held  and  disposed  of  in  the 
fiame  manner  as  the  general  town,  city  and  village  funds  are 
iio\^  [were  then]  disposed  of  by  law,  any  law  to  the  contrary 
VouLV— 12 
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notwithstanding."  The  next  year  an  act  was  passed  "to 
consolidate  and  codify  the  various  laws  of  our  state  relating 
to  excise  and  the  sale  of  intoxicating  liquors."  Oh.  179, 
Laws  of  1874.  The  23d  section  of  that  chapter  made  it  ap- 
plicable to  the  whole  state  and  every  part  thereof,  with  the 
proviso  that  sections  1  and  2,  in  so  far  as  they  fixed  the  term 
for  which  any  license  should  be  granted,  should  not  in  -any 
way  interfere  with  or  change  the  provisions  of  any  village  or 
city  charter  in  that  behalf,  and  also  with  a  proviso  giving  to 
the  board  of  supervisors,  common  council,  and  village  board 
of  trustees,  certain  discretionary  powers  in  disposing  of  the 
license  money  by  ordinance  or  resolution  in  a  different  mode. 
The  18th  section  of  ch.  179,  Laws  of  1874,  was  a  sub- 
stantial re-enactment  of  sec.  16,  ch.  35,  E.  S.  1858,  with 
the  omission  of  the  subsequent  amendments  taking  certain 
counties  out  from  its  provisions.  The  act  of  1874  was  a 
complete  revision  of  the  whole  subject,  and  by  necessary  im- 
plication repealed  all  former  legislation  as  to  the  disposi^on 
of  license  moneys,  not  therein  re-enacted.  Pre&identy  etc.^ 
of  the  Village  of  Platteville  v.  McKeman^  54  "Wis.,  487.  So 
ch.  66,  E.  S.,  is  a  complete  revision  of  the  law  of  excise 
and  the  disposition  of  license  moneys,  and  hence  repeals  all 
former  enactments  not  therein  re-enacted.  Sec.  1562,  E.  S.^ 
contains  what  was  previously  contained  in  sec.  18  and  a  part 
of  sec.  23  of  ch.  179,  Laws  of  1874.    See  Eevisers'  Notes. 

The  proviso  contained  in  the  23d  section,  to  the  effect  that 
it  should  "  not  interfere  with  or  change  the  provisions  of  any 
village  or  city  charter  in  respect  to  the  term  of  license,"  is 
preserved  in  sec.  1548,  K  S.  This  of  itself,  as  well  as 
other  portions  of  ch.  66,  E.  S.,  clearly  shows  that,  to  a 
certain  extent,  it  was  intended  to  repeal  city  and  village 
charters,  and  adopt  a  uniform  law  for  the  whole  state.  This 
appeal,  therefore,  must  depend  upon  the  construction  to  be 
given  to  sec.  1562,  E.  S.,  which  reads  as  follows:  "All 
moneys  derived  from  such  license  shall  be  kept  separate 
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from  other  money  by  the  town,  village  and  city  treasurers, 
and  be  applied  solely  to  defraying  the  expense  of  the  sup- 
port of  the  poor  therein,  so  far  as  it  is  necessary  for  that 
purpose,  and  the  residue  shall  go  to  the  general  fund;  and 
m  counties  where  the  county  system  of  suppbrting  the  poor 
shall  home  heen  adopted,  such  moneys  shall  he  paid  hy  such 
town,  village  or  city  treasurers  into  the  county  treasury  senii' 
annually  on  receipt  thereof,  and  shall,  so  far  as  necessary,  he 
applied  to  defraying  the  expense  of  the  support  of  the  poor  of 
such  county.     Such  supervisors,  trustees  or  common  council 
may,  by  ordinance  or  resolution,  provide  for  a  different  way 
of  -disposing  of  such  license  moneys,  if  they  deem  proper  so 
to  do;  but  all  such  license  moneys  received  by  any  village, 
which,  under  its  charter,  does  not  provide  for  the  support  of 
the  poor  therein,  shall  be  paid  to  the  town  treasurer  of  the 
town  in  which  such  village  is  situated."    The  clause  in  ital- 
ics, by  its  very  terms,  has  no  application  except  "  in  counties 
where  the  county  system  of  supporting  the  poor  shall  have 
been  adopted,"  and  in  such  counties  it  is  applicable,  and 
must  be  enforced.    In  such  counties  all  such  moneys  must  be 
paid  by  the  several  town,  village  and  city  treasurers  therein, 
into  the  county  treasury  semi-annually,  on  receipt  thereof, 
and  the  same  shall,  so  far  as  necessary,  be  applied  to  defray- 
ing the  expense  of  the  support  of  the  poor  of  such  county; 
but  no  part  of  such  moneys  in  such  counties  can  be  legally 
applied  by  any  town,  village  or  city  treasurer  to  defraying 
the  €fxpense  of  the  support  of  the  poor  therein,  much  less  for 
any  other  purpose.    But,  in  counties  where  the  county  sys- 
tem of  supporting  the  poor  has  not  been  adopted,  all  such 
moneys  must  be  applied  by  the  town,  village  and  city  treas- 
urers solely  to  defraying  the  expense  of  the  support  of  the  poor 
therein,  so  far  as  is  necessary  for  that  purpose,  and  the  residue 
shall  go^to  the  general  fund  of  such  town,  village  or  city ;  ex- 
cept that,  in  counties  where  the  county  system  of  supporting 
the  poor  has  not  been  adopted,  the  supervisors  of  towns,  the 
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trustees  of  villages  and  the  common  council  of  cities  may, 
Ly  ordinance  or  resolution,  provide  for  a  different  way  of 
disposing  of  such  license  moneys,  if  they  deem  proper  so  to 
do;  but  in  case  any  village  in  such  county,  not  having 
adopted  the  county  system  of  supporting  the  poor  under  its 
charter,  does  not  provide  for  the  support  of  the  poor  therein, 
then  all  such  money  collected  in  such  village  shall  be  paid  to 
the  town  treasurer  of  the  town  in  which  such  village  is  sit- 
uated. The  words  "  such  supervisors,"  as  used  in  the  sec- 
tion, clearly  relate  to  the  class  of  supervisors  previously 
referred  to  in  the  chapter,  as  in  sees.  1553,  1554,  1555, 
1558,  in  each  of  which  it  clearly  refers  to  supervisors  of  the 
town  as  members  of  the  town  board,  and  not  to  supervisors 
of  the  county.  This  being  so,  the  county  supervisors,  in 
counties  which  have  adopted  the  county  system  of  support- 
inor  the  poor,  have  no  legal  right,  by  ordinance  or  resolution 
oi-  otherwise,  to  divert  such  license  moneys,  but  must,  "  so 
far  as  necessary,"  apply  the  same  to  the  defraying  of  the 
expenses  of  supporting  the  poor  of  such  county.  Here  it  is 
admitted  by  the  record  that  the  county  system  of  support- 
ing tlie  poor  had,  prior  to  1879,  been  adopted  in  the  county 
ot  Green,  in  which  the  village  of  Monroe  was  situated;  and 
hence  the  section  of  the  statute  in  question  expressly  re- 
quired the  treasurer  of  that  village  to  pay  all  such  license 
moneys  into  the  county  treasury,  semi-annually,  on  receipt 
thereof.  As  we  have  already  observed,  all  enactments  in 
village  or  city  charters,  or  elsewhere,  providing  for  a  differ- 
ent disposition  of  such  hcense  moneys,  were  repealed  by  the 
hite  revisions;  and  hence,  under  the  statute,  ^he  duty  to  pay 
the  license  moneys  in  question  into  the  county  treasury,  as 
stated,  was  imperative. 

For  the  reasons  given.the  order  of  the  circuit  court  must 
be  affirmed. 

By  the  Court.—  Order  affirmed. 
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Fekguson  vs.  Hillman,  imp. 

April  is—May  10,  188S. 

Fraudulent  Conveyance.  CV  Evidence  of  fraud  as  against  creditors. 
fSJ  Frofudvlent  grantee  not  protected  as  to  amount  paid.  (S)  Pen- 
sonal  judgment  against  him, 

1.  The  finding  of  the  court  below  that  a  oonyejance  of  land  and  mort- 

gages of  chattels  made  to  the  defendant  H.  were  void  as  against 
the  plaintiff,  a  judgment  creditor  of  the  grantor,  held  to  be  sus-  - 
tained  by  the  evidence,  stated  infra, 

2.  As  against  his  grantor's  creditors,  a  fraudulent  grantee  or  mortgagee 

has  no  claim  to  protection  in  equity  for  the  amounts  actually  paid 
or  advanced  by  him  to  the  grantor  as  consideration  for  the  deed. 
8.  Where  it  appeared  that  the  fraudulent  grantee  had  received  ns  pro« 
ceeds  of  sales  of  the  property  conveyed  or  mortgaged  to  him  a 
certain  sum  In  excess  of  the  amount  which  had  been  applied  in 
payment  of  the  grantor's  debts,  there  was  no  error  as  against  him, 
in  rendering  &  personal  judgment  against  him  for  such  sum,  at  the 
suit  of  the  creditor. 

APPEAL  from  the  Circuit  Court  for  Fond  du  Lao  County. 
The  case  is  thus  stated  by  Mr.  Justice  Tatlob: 
"This  is  an  action  in  the  nature  of  a  creditors'  bill,  brought 
against  H.  G.  Matthews,  against  whom  the  plaintiff  had  re- 
covered a  judgment  at  law  for  the  sum  of  $1,000  and  more,  and 
against  F,  M,  HiUman^  a  grantee  of  certain  real  estate  thereto- 
fore owned  by  the  said  Matthews,  and  also  a  mortgagee  of  cer- 
tain personal  property  of  the  said  Matthews.    The  complaint 
chai^ges  that  the  conveyances  of  the  real  estate  were  made 
with  intent  to  defraud  the  creditors  of  the  said  Matthews, 
and  to  hinder  and  delay  them,  and  especially  to  defraud, 
hinder  and  delay  the  plaintiff  in  the  collection  of  his  debt. 
It  also  charges  that  the  chattel  mortgages  were  given  with- 
out consideration,  and  for  like  fraudulent  purposes.    In  addi- 
tion to  the  ordinary  prayer  for  relief,  the  plaintiff  prayed 
judgment  against  the  defendant  HiUman  that  he  be  compelled 
to  apply  all  sums  received  by  him  upon  said  chattel  mort- 
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gages,  or  so  much  thereof  as  should  be  necessary  to  pay  the 
plaintiflf's  judgment,  in  payment  thereof.  The  answer  of  the 
defendants  denied  all  fraud  in  the  transaction,  and  alleged 
that  the  conveyances  were  made  in  good  faith,  and  for  a 
sufficient  and  valuable  consideration,  and  that  the  chattel 
mortgages  were  also  made  in  good  faith  and  for  value.  The 
action  was  tried  by  the  court  without  a  jury,  and  after  hear- 
ing the  proofs,  the  court  made  and  signed  the  following 
findings  of  fact : 

^^First  That  all  the  material  allegations  of  the  complaint 
are  true,  except  as  hereinafter  specifically  found. 

^^  Second.  That  the  plaintiff  duly  recovered  judgment 
against  the  defendant  II.  G.  Matthews  in  this  court,  August 
6,  18S0,  for  the  sum  of  $1,087.53;  that  the  same  was  on  said 
day  duly  entered  and  docketed,  and  subsequently  execution 
An\y  issued  thereon,  which  was  duly  returned  wholly  unsatis- 
fied, all  as  alleged  in  the  complaint ;  and  that  there  is  due 
and  unpaid  upon  the  said  judgment,  at  the  date  of  these 
findings,  the  sum  of  $1,165.97. 

"  Third.  That  said  Matthews,  prior  to  the  28th  day  of 
June,  1880,  was  the  owner  and  in  possession  of  the  real  estate 
described  in  the  complaint,  and  also  of  the  personal  prop- 
eiiy  covered  by  the  two  chattel  mortgages  specified  in  the 
complaint;  that  such  real  and  personal  property  was  all  the 
property  of  said  Matthews  not  exempt  from  seizure  and  sale 
upon  execution ;  and  that  the  said  real  estate  was  on  that 
date  reasonably  worth  $15,600,  and  the  said  personal  prop- 
erty $3,500. 

''Fourth.  That  on  the  said  28th  day  of  June,  1880,  and 
as  a  part  of  one  transaction,  said  Matthews  pretended  to  sell 
and  convey  to  the  defendant  Uillman  all  of  said  real  estate, 
under  and  by  three  warranty  deeds,  bearing  date  on  that  day 
and  executed  and  recorded  as  alleged  in  the  complaint ;  and 
also  conveyed,  by  two  chattel  mortgages,  all  of  his  said  per- 
sonal property  to  HiUrnaUy  which  mortgages  are  correctly 
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described  in  the  complaint,  and  were  filed  in  the  town  clerk's 
office  of  the  town  of  Metomen,  as  therein  alleged;  that  the 
consideration  of  the  said  transfer  of  real  estate  was  the  sumi 
of  $9,114.77,  in  the  debts  and  obligations  of  said  Matthews, 
actually  then  paid  or  assumed  to  be  paid  by  HiUman  for 
Matthews;  and  that  there  was  no  valid  consideration  for  the 
giving  of  said  two  chattel  mortgages. 

"  Fifth,  That  at  the  time  of  the  execution  and  giving  of 
said  warranty  deeds  and  chattel  mortgages,  and  for  a  long 
time  prior  thereto,  said  Matthews  was  and  had  been  insolv- 
ent, in  failing  circumstances,  and  unable  to  pay  his  debts, 
which  facts  were  then  well  known  to  Hillmcm;  and  that 
such  indebtedness  of  Matthews  exceeded  $20,000,  and  HiU- 
man knew  that  it  exceeded  $17,000. 

"  Sixth.  That  said  warranty  deed  and  chattel  mortgages 
were  given  by  Matthews  to  RUlman  on  the  said  28th  of 
June,  1880,  with  intent  and  for  the  purpose,  on  the  part  of 
fiaid  Matthews,  of  covering  up  his  property,  so  that  the  same 
€ould  not  be  reached  by  attachment,  execution  or  other  proc- 
ess of  the  court  against  him,  said  Matthews,  or  against  his 
-said  property,  and  with  the  intent  on  his  part  of  hindering, 
delaying  and  defrauding  his  creditors,  and  among  them  the 
plaintiff  in  this  action,  who  for  a  long  time  prior  thereto  had 
been  a  creditor  of  said  Matthews  in  a  sum  not  exceeding 
$1,000. 

"  Seventh.  That  the  intent  and  purpose  of  Matthews  to  so 

cover  up  his  property,  and  to  so  hinder,  delay  and  defraud 

his  creditors,  was  at  that  time  known  to  HiUman^  and  par, 

ticipated  in  by  him,  and  said  HiUman  took  and  received  the 

said  warranty  deed  and  the  said  chattel  mortgages  with  the 

intent  and  purpose  on  his  part  of  securing  a  preference  to 

himself  by  such  deeds,  and  of  assisting  Matthews  to  so  cover 

his  said  property,  real  and  personal,  and  to  so  hinder,  delay 

and  defraud  the  creditors  of  Matthews,  and  to  hold  the  said 

property,  real  and  personal,  for  the  use  and  benefit  of  Mat- 
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thews,  and  to  prevent  the  creditors  of  Matthews,  and  among 
them  the  plaintiff  in  this  action,  from  the  just  and*  proper 
collection  of  their  claims  against  Matthews,  or  making  the 
same  by  due  process  of  law  out  of  said  property. 

^^  Eighth.  That  HW/man  has  received  from  Matthews  the 
full  sum  of  $3,500,  the  pretended  consideration  for  the  giv- 
ing of  the  chattel  mortgages,  of  which  amount  HUlman  has 
so  received  at  least  $1,500,  nominally  under  and  by  virtue  of 
said  chattel  mortgage,  but  really  for  the  use  and  benefit  of 
Matthews,  and  which  ought,  so  far  as  is  necessary  in  justice 
and  equity  to  be  applied  to  the  payment  of  the  plaintiff's 
demand  herein  against  said  Matthews. 

^^  Ninth,  That  the  first  of  said  warranty  deeds,  bearing 
date  June  28,  1880,  was  executed  by  Matthews  and  his  wife* 
and  covered  lots  Nos.  1  and  2  in  Phillips  &  Morris's  addition 
to  the  village  of  Brandon,  according  to  the  recorded  plat 
thereof,  and  was  recorded  in  the  ofl5ce  of  the  register  of 
deeds  for  Fond  du  Lac  county  on  the  28th  day  of  June,  1880. 
And  the  second  of  said  warranty  deeds,  bearing  date  on  the 
same  day,  was  executed  in  the  same  manner,  and  covers  lots 
Nos.  2  and  3  in  No.  4  of  first  addition  to  said  village  of 
Brandon,  according  to  the  recorded  plats  thereof,  being  what 
is  known  as  the  Matthews  steam-mill  property  in  said  village, 
and  was  recorded  in  the  oflSce  of  the  register  of  deeds  for 
Fond  du  Lac  county  on  said  28th  of  June,  1880.  And  the 
third  of  said  warranty  deeds,  bearing  date  on  the  same  day, 
was  executed  in  the  same  manner,  and  conveyed  the  south 
half  of  the  south-east  quarter  of  section  No.  21,  and  the 
north  half  of  the  north-east  quarter  of  section  28,  and  also 
the  south  quarter  of  the  north  half  of  the  north-west  quar- 
ter of  the  south-west  quarter  of  section  No.  23,  and  also 
the  north  three-quarters  of  the  south  half  of  said  north-west 
quarter  of  the  south-west  quarter  of  said  section  No.  23, 
excepting  and  reserving  therefrom  one-half  acre  of  land  in 
the  south-east  corner  of  said  section  No.  21,  heretofore  deeded 
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and  used  for  cemetery  purposes;  and  also  excepting  and 
reserving  one-half  acre  of  land  in  the  north-east  corner  of 
said  section  Na  28,  heretofore  deeded  and  used  for  school 
purposes;  and  was  recorded  in  the  office  of  the  register  of 
deeds  for  Fond  du  Lac  county  on  said  28th  of  June,  1880. 
And  that  all  of  said  real  estate  above  described  is  situate  in 
town  No.  15  north,  of  range  No.  14  east,  being  the  town  of 
Metomen,  in  the  county  of  Fond  du  Lac,  state  of  Wisconsin. 
"  Tenth.  That  Matthews  executed  a  mortgage  bearing  date 
February  1,  1878,  on  a  portion  of  the  above  described  real 
estate,  to  George  Jess  &  Co.,  of  Waupun,  Wisconsin,  to  se- 
cure the  nominal  sum  of  $4,000,  which  mortgage  was  recorded 
in  the  office  of  the  register  of  deeds  for  Fond  du  Lac  county 
on  the  18th  day  of  February,  1878 ;  that  this  mortgage  was 
held  by  said  George  Jess  &  Co.  as  collateral  security  to  one 
of  the  obligations  of  Matthews,  assumed,  as  above  found,  by 
HiUmartj  which  was  discharged  by  him  as  a  matter  of  fact, 
and  said  mortgage  should  be  satisfied  of  record.  That  on 
the  4th  day  of  June,  1880,  George  Jess  and  David  Metcalf 
duly  recovered  judgment  in  the  county  court  of  Fond  du  Lao 
county  against  said  Matthews  in  the  sum  of  $4,000.46,  dam- 
ages and  costs,  which  judgment  was  on  said  day  duly  dock- 
eted in  the  office  of  the  clerk  of  said  county  court,  and  was 
another  of  the  debts  or  obligations  of  the  said  Matthews, 
assumed,  as  above  found,  by  HiUman^  and  was  actually  paid 
by  him,  and  should  be  discharged  of  record. 

''Eleventh.  That  Matthews,  on  the  22d  day  of  April,  1870^ 
gave  a  mortgage  on  a  portion  of  the  real  estate  above  de- 
scribed to  Jediah  Bowen,  as  treasurer  of  the  Kipon  College^ 
to  secure  the  payment  of  $2,000  and  interest,  which  mortgage 
was  recorded  in  the  office  of  the  register  of  deeds  for  Fond 
du  Lao  county  on  the  27th  day  of  April,  1870 ;  that  thia 
mortgage  was  another  obUgation  of  Matthews,  assumed,  as 
above  found,  by  HiUrrum^  but  of  which  EjiWrrum  took  an  as- 
signment)  and  the  same  has  not- been  satisfied  of  record-  and 
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that  mUman^  on  the  3d  day  of  July,  1880,  gave  a  mortgage 
on  a  portion  of  the  real  estate  above  described  to  George  L. 
Field,  Esq.,  of  Ripon,  Wisconsin,  to  secure  the  payment  of 
the  sum  of  $4,500,  and  interest,  which  mortgage  was  recorded 
in  the  office  of  the  register  of  deeds  for  Fond  du  Lac  county 
on  the  13th  day  of  July,  1880,  and  is  still  a  lien  upon  the 
portion  of  said  real  estate  mortgaged." 

"  The  following  were  the  conclusions  of  law: 

^^Fiy^st.  That  the  plaintiff  is  entitled  to  judgment  against 
the  defendant  for  the  sum  of  $1,165.97,  with  interest  thereon 
from  the  date  of  these  findings,  together  with  the  costs  and 
disbursements  of  this  action. 

''Seeo7id,  That  said  judgment  be  entered  as  a  personal  judg- 
ment against  the  defendant  IlUlman  to  the  full  amount 
thereof,  in  case  it  does  not  exceed  $1,500,  to  be  collected  by 
execution  against  the  property  of  said  UUhnan  in  like  man- 
ner as  other  judgments;  and  in  case  it  exceeds  $1,500,  then 
execution  go  against  the  property  of  said  HiUman  only  to 
the  amount  of  $1,500. 

^' Third.  That  the  plaintiff  is  entitled  to  judgment  that, 
in  case  the  judgment  herein  entered  as  above  found  exceeds 
$1,500,  or  in  case  the  plaintiff  is  unable  to  make  the  said 
judgment,  up  to  the  amount  of  $1,500,  out  of  the  property 
of  the  defendant  HUXman^  then  the  real  estate  above  de- 
scribed be  subject  to  execution  upon  the  judgment  herein  for 
the  balance  thereof  remaining  unsatisfied;  and  that  judg- 
ment be  entered,  and  that  in  such  case  the  three  warranty 
deeds  above  described  be  vacated  and  set  aside,  and  the  said 
real  estate,  and  the  whole  thereof  covered  by  said  deeds,  be 
subject  to  execution  issued  on  the  judgment  herein  so  remain- 
ing unsatisfied,  and  that  the  same  be  sold  in  like  manner  as 
lands  are  usually  sold  on  execution;  subject,  nevertheless,  to 
the  said  mortgages  aforesaid  given  to  Jediah  Bowen,  as 
treasurer,  and  to  the  mortgage  aforesaid  given  to  George  L. 
Field,  Esq.,  and  the  accrued  interest  thereon,  and  also  subject 
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to  such  further  sura  as  will,  in  addition  to  the  amount  of  said 
two  mortgages  and  interest,  equal  the  sum  of  $9,114.77,  with 
interest  thereon  at  the  rate  of  seven  per  cent,  per  annum 
from  the  28th  day  of  June,  1880. 

^^HiUmun  excepted  to  the  fourth,  fifth,  sixth,  seventh  and 
eighth  findings  of  fact,  and  to  the  first,  second  and  third 
conclusions  of  law.  The  plaintiff  excepted  to  so  much  of  the 
fourth  finding  of  fact  as  finds  that  '  the  consideration  of 
the  transfer  of  the  real  estate  was  the  sum  of  $9,114.77,  in 
the  debts  and  obligations  of  the  defendant  Matthews  paid 
or  assumed  to  be  paid  by  JltUman^  He  also  excepted  to 
so  much  of  the  second  conclusion  of  law  as  determines  that 
the  real  estate  involved  in  the  action  should  be  sold  on  exe- 
cution, subject  to  the  mortgage  given  to  Jediah  Bo  wen  as 
treasurer,  and  to  the  mortgage  given  to  George  L.  Field,  Esq., 
and  the  accrued  interest  on  said  mortgages,  and  also  subject 
to  such  further  sum  as  will,  in  addition  to  the  amount  of 
said  two  mortgages  and  interest,  equal  the  sum  of  $9,114.77, 
with  interest  thereon  at  seven  per  cent,  from  June  20,  1880 ; 
and  to  the  failure  of  the  court  to  hold  that  the  said  r^l  es- 
tate should  be  sold  to  satisfy  the  judgment  in  this  action, 
subject  to  no  liens  or  incumbrances  whatever  except  the  said 
mortgage  of  George  L.  Field. 

"Judgment  J^vas  afterwards  rendered  in  favor  of  the  plaint- 
iff and  against  the  defendant  Ilillman  as  follows:  '  It  is  ad- 
judged and  decreed  that  the  plaintiff  have  and  recover  of 
the  defendants,  H.  G.  Matthews  and  F.  M.  Hillman^  the 
sum  of  $1,168.23,  together  with  the  costs  and  disbursements 
of  this  action,  taxed  at  the  sum  of  $245.37,  making  in  all 
the  sum  of  $1,413.60.  And  it  is  further  adjudged  and  de- 
creed that  the  above  judgment  be  entered  and  docketed  as  a 
personal  judgment  against  the  defendant  F,  M,  IliWman  to 
the  full  amount  thereof,  only  in  case  it  does  not  exceed 
^1,500,  and  that  execution  issue  herein  against  the  property 
of  the  said   defendant  F.  M.  IliUman  to  collect  the  full 
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amount  thereof  up  to  the  sum  of  $1,500/  The  judgment 
then  further  provides  if  the  judgment  shall  exceed  the  sum 
of  $1,500,  or  if  the  plaintiff  shall  be  unable  to  collect  the 
amount  out  of  the  property  of  the  said  HiUman^  then  the 
deeds  of  real  estate  made  by  Matthews  to  said  HiUman 
shall  be  set  aside,  and  the  same  shall  be  sold  to  satisfy  said 
judgment,  or  so  much  thereof  as  shall  not  be  satisfied  out  of 
the  property  of  the  said  Hilhncm;  subject,  however,  to  the 
mortgages  thereon  and  other  claims  of  the  said  BiUman 
amounting  to  $9,114.77,  with  interest  from  the  28th  of  June, 
1880,  as  directed  in  the  third  conclusion  of  law.  The  de- 
fendant Hillman  excepted  to  the  judgment  and  appealed 
therefrom." 

Cha/rles  W.  Felker^  for  the  appellant. 

Oeo.  E.  Sutherlcmd^  for. the  respondent. 

Taylor,  J.  After  a  careful  consideration  of  the  evidence 
given  upon  the  trial  of  this  action,  we  are  constrained  to  say 
that  the  findings  of  fact  by  the  learned  circuit  judge  are  sus- 
tained by  the  evidence,  and  we  see  nothing  in  the  record 
which  would  justify  us  in  setting  aside  such  findings,  or  any 
one  of  them.  The  finding  as  to  the  value  of  the  real  estate 
conveyed  is,  perhaps,  the  most  questionable  of  them  all,  and 
yet  that  is  certainly  sustained  by  the  evidence  given  on  the 
trial;  and  if  the  fraudulent  character  of  the  transactioa 
were  based  solely  upon  it,  it  would  probably  be  sustained  by 
this  court  under  the  rule  so  frequently  stated,  that  this  court 
will  not  set  aside  a  finding  of  fact  unless  it  be  against  the 
clear  preponderance  of  the  evidence.  But,  from  an  examina- 
tion of  the  whole  case,  it  is  clear  that  the  question  of  the  value 
of  the  real  estate  conveyed,  as  compared  with  the  consideration 
claimed  to  have  been  paid  therefor,  was  not  the  only  nor  the 
most  satisfactory  reason  for  declaring  the  transaction  fraud- 
ulent and  void  as  to  the  creditors  of  Matthews  not  provided 
for  by  the  conveyances.    The  evidence  clearly  establishes  the 


Digitized  by 


Google 


JANUARY  TERM,  1882.  189 

Ferguson  vs.  Hillman,  imp. 

fact  that  Matthews  was  in  embarrassed  circumstances  and 
unable  to  pay  his  debts;  that  HW/man  was  well  acquainted 
with  all  the  facts;  and  that,  knowing  all  the  facts,  he  took 
conveyances  from  Matthews  of  all  his  real  estate  not  exempt 
from  execution,  paying  therefor  nothing  except  the  mort- 
gages and  judgment  liens  thereon,  and  the  debt  of  one  cred- 
itor, in  addition  to  the  debt  due  to  HiUman  himself.  At  the 
same  time  he  took  two  chattel  mortgages  upon  all  the  ex- 
empt personal  property,  with  trifling  exceptions,  and  to  make 
a  consideration  for  such  mortgages  he  gives  his  promissory 
note  for  $3,000,  due  in  three  or  six  months,  and  in  exchange 
for  his  note  of  $3,000  took  two  notes  of  Matthews,  one  for 
$1,500  and  the  other  for  $2,000,  payable  at  a  future  date,  and 
the  payment  of  these  notes  is  secured  to  SiUman  by  the 
chattel  mortgages.  The  $500  difference  between  the  notes  is 
claimed  to  be  a  debt  due  from  Matthews  to  HiUraan. 

These  pertinent  facts,  which  are  undisputed,  and  which 
have  in  themselves  a  strong  tendency  to  establish  a  fraudu- 
lent intent  as  to  the  creditors  not  provided  for,  are  supple- 
mented by  a  mass  of  other  testimony,  more  or  less  satisfactory, 
all  tending  to  establish  the  unfairness  of  the  whole  transac- 
tion as  to  the  unprotected  creditors  of  Matthews,  and  the 
intent  to  defraud  or  hinder  and  delay  them  in  the  collection 
of  their  demands  against  Matthews.    Upon  a  consideration 
of  all  the  evidence,  we  have  no  hesitation  in  saying  that  the 
findings  of  fact  are  fully  sustained,  and  must  stand  as  the 
basis  of  the  judgment  which  should  be  rendered  in  the  action. 
The  only  difficulty  we  have  with  the  <;ase  is  in  the  form  of 
the  judgment  rendered.    Was  the  plaintiff  entitled  to  a  per- 
sonal judgment  against  the  appellant  for  the  amount  of  his 
claim  against  the  defendant  Matthews  not  exceeding  $1,500? 
The  learned  counsel  for  the  appellant  very  earnestly  con- 
tends that  no  such  judgment  should  have  been  entered.    The 
judgment  is  no  doubt  an  unusual  one  in  a  creditor's  action, 
and  yet  there  can  be  no  good  reason  assigned  why  it  ought 
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not  to  be  rendered,  provided  the  evidence  shows  that  the 
fraudulent  grantee  or  mortgagee  has  received  that  amount 
of  money  as  the  proceeds  of  the  property  fraudulently  trans- 
ferred to  him,  or  upon  his  fraudulent  chattel  mortgages.  The 
rule  of  law  is  well  established  by  the  courts,  that  a  grantee 
of  real  or  personal  estate,  when  it  is  shown  that  the  pur- 
chase was  made  with  intent  to  defraud  or  to  hinder  and 
delay  creditors,  has  no  equity  as  against  such  creditors  to  be 
protected  for  the  amount  which  he  actually  paid  on  such 
purchase.  See  cases  cited  below.  Under  this  rule  it  is  clear 
that  if  the  personal  property  mortgaged  to  TliUman  had  re- 
mained either  in  his  hands  or  in  the  hands  of  Matthews,  it 
would  have  been  subjected  to  the  payment  of  the  plaintifFs 
judgment  notwithstanding  he  had  paid  his  note  for  $3,000, 
given  as  the  consideration  for  the  mortgages,  or  if  his  note 
had  been  transferred  to  a  hon/i  fide  holder  so  that  he  would 
be  compelled  to  pay  when  due;  or  if  EiUman  had  in  fact 
loaned  to  Matthews  $3,000  in  cash  and  taken  the  chattel 
mortgages  to  secure  the  payment  of  the  money  so  loaned, 
yet,  if  the  loan  was  made  and  the  mortgages  taken  to  hinder, 
delay  or  defraud  the  creditors  of  Matthews,  the  mortgaged 
property  would  be  subject  to  the  claims  of  the  creditors  of 
Matthews,  and  HiUman  would  have  had  no  equitable  claim 
to  a  preference  for  the  money  so  loaned. 

The  reason  and  justice  of  this  rule  are  apparent  when  we 
consider  the  effect  of  any  different  rule  upon  the  rights  of 
the  creditors.  If  the  fraudulent  grantee  can  be  protected 
for  the  amount  actually  paid  by  him  at  the  time  of  the  fraud- 
ulent transfer,  then  this  would  happen:  The  fraudulent 
debtor  could  make  a  sale  with  intent  to  avoid  the  payment 
of  his  debts,  take  the  money  and  leave  the  countrj'-,  and  the 
purchaser  have  knowledge  that  he  intended  to  do  so,  and  yet 
be  protected  for  the  money  so  paid  and  appropriated.  A 
rule  which  would  lead  to  such  results  cannot  be  tolerated  by 
courts.    The  rule  as  above  stated  has  been  recognized  and 
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adopted  by  this  as  well  as  other  courts.  Gardinier  v.  Otisy 
13  Wis.,  460;  Stein  v.  Hermcmn^  23  Wis.,  132;  Avery  v. 
Johann^  27  Wis.,  246;  Union  National  Bank  v.  Warner,  12 
Hun,  306;  Briffgs  v.  Merrill,  58  Barb.,  389;  FuUerton  v. 
Vtall,  42  How.  Pr.,  294;  Goodhue  v.  Berrien,  2  Sandf.  Ch., 
630,  636.  See  also  a  long  list  of  authorities  upon  this  ques- 
tion cited  by  Mr.  Bump  in  his  work  on  Fraudulent  Convey- 
ances, p.  198,  note  2;  May's  Stat.  Eh'z.,  73,  74. 

If  the  fraudulent  grantee  in  possession  of  the  property  of 
the  debtor  cannot  be  protected  for  the  money  or  other  con- 
sideration he  may  have  given  for  the  transfer,  as  against  the 
creditors  of  such  debtor,  it  would  seem  to  follow  as  a  neces- 
sary consequence  that  such  grantee  cannot  be  protected  iu 
the  possession  of  the  proceeds  of  such  property  received  by 
him  on  a  sale  thereof.  The  property  in  the  hands  of  the 
fraudulent  purchaser  is  held  by  him  in  trust  for  the  creditors 
of  his  fraudulent  vendor,  and  when  the  property  is  converted 
into  money  the  money  is  impressed  with  the  same  trust. 
The  original  conveyance  being  void  as  to  creditors,  no  title 
as  to  them  ever  passed  to  the  grantee;  and  if  he  sells  it  and 
receives  the  money,  he  must  hold  the  money  for  the  benefit 
of  the  creditors.  In  equity  such  money  in  the  hands  of  the 
fraudulent  grantee  is  held  for  the  benefit  of  the  creditors; 
and,  although  they  may  not  be  able^to  maintain  an  action  at 
law  for  money  had  and  received  for  their  use,  because  they 
were  never  the  owners  of  or  had  the  title  to  the  property 
which  has  been  converted  into  such  money,  yet  a  court  of 
equity,  having  all  the  parties  interested  before  it,  may  make 
such  order  as  to  the  application  thereof  as  would  be  just. 

If  the  court  in  a  proper  case  would  have  the  power  to 
order  the  fraudulent  grantee  to  pay  money  received  by  him  in 
satisfaction  of  the  debt  of  a  creditor,  then  the  fact  that  it 
directed  a  personal  judgment  to  be  rendered  against  him  for 
the  money  so  received,  and  that  the  amount  be  collected  on 
execution,  would  be  a  mere  matter  of  form,  which  does  not 
prejudice  his  rights,  and  of  which  he  cannot  complain. 
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The  case  of  FuUerton  v.  ViaU,  42  How.  Pr.,  294,  was  a 
ease  very  much  like  the  present  in  its  facts.  In  that  case  it 
appeared  that  the  defendant  had  taken  a  conveyance  from  a 
debtor  of  some  real  estate  upon  which  there  was  a  mortgage 
of  $800,  agreeing  to  pay  in  addition  the  sum  of  $1,000 ;  $500 
being  a  debt  due  from  the  judgment  debtor  to  the  grantee, 
and  $500  was  paid  to  the  judgment  debtor  in  cash.  Before 
the  creditors'  suit  was  commenced  the  grantee  had  sold  the 
real  estate  so  conveyed  to  him  to  a  bona  fide  purchaser,  and 
realized  from  such  sale,  as  the  court  found  on  the  trial,  the 
sum  of  $2,270.  The  court  found  that  the  conveyance  was 
made  in  fraud  of  the  creditors  of  the  grantor,  and  that  the 
creditors  were  entitled  to  judgment  against  the  defendant, 
the  fraudulent  grantee,  for  the  value  of  the  premises  con- 
veyed to  him,  over  and  above  the  prior  valid  incumbrances 
thereon.  In  this  case  the  recovery  was  not  limited  to  the 
amount  received  by  the  fraudulent  grantee  on  the  sale,  but 
his  liability  was  held  to  extend  to  the  value  of  the  property 
fraudulently  received  by  him  and  which  he  had  put  beyond 
the  reach  of  the  creditors  of  his  fraudulent  grantor,  subject 
only  to  prior  valid  incumbrances  thereon.  He  was  neither 
allowed  credit  for  his  own  debt,  which  constituted  a  part  of 
the  consideration  he  gave  for  the  same,  nor  for  the  $500  he 
paid  to  his  grantor  in  c^h.  This  case  went  to  the  court  of 
appeals  and  was  there  affirmed,  but  does  not  seem  to  have 
l)een  reported.  The  case  is,  however,  cited  and  approved  in 
the  case  of  Union  Nat  Bank  u  Warner^  12  Hun,  30^308. 

In  the  case  at  bar  there  is  an  abundance  of  evidence  showing 
that  Hillman  received  from  the  sales  of  the  property,  which 
'was  found  to  have  been  fraudulently  conveyed  and  mort- 
gaged to  him,  a  sum  far  exceeding  the  sum  of  $1,500,  the 
amount  which  the  court  charged  him  with  in  the  judgment. 
He  admits  that  he  sold  one  of  the  parcels  of  real  estate  for 
the  sum  of  $500,  and  the  barrel  stuff  for  the  sum  of  $494 ; 
and  it  also  appears  pretty  clearly  that  he  received  the  whole 
of  the  $2,000  note  of  the  debtor,  Matthews,  which  was 
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secsured  by  one  of  the  chattel  mortgages.  All  of  this  latter 
sum  was  received  after  the  conuDencement  of  the  plaintiff's 
action.  Under  the  rules  of  law  above  stated  he  would  have 
no  right  to  retain  the  money  received  on  the  $2,000  chattel 
mortgage  to  indemnify  himself  for  the  money  he  paid  in  dis- 
charge of  his  $3,000  note  given  to  Matthews.  The  chattel 
mortgages  being  fraudulent  and  void  as  to  the  creditors  of 
Matthews,  he  cannot  be  credited  with  any  sums  which  he 
may  have  paid  as  the  consideration  of  such  mortgages,  as  a 
set-off  against  what  he  has  received  upon  such  mortgages. 
Kotwithstanding  the  mortgages,  the  property  covered  by 
them  was  still  the  property  of  the  judgment  debtor  as  to  his 
creditors,  and  all  money  received  by  HiUman  arising  out  of 
the  sale  of  such  property,  and  received  by  him,  would  re- 
main in  his  hands  as  a  fund  held  in  trust  for  such  creditors. 
It  is  evident,  however,  that  the  learned  circuit  judge  did  not 
intend  to  hold  the  appellant  liable  to  the  plaintiff  to  the 
extent  above  suggested,  but  only  for  such  sums  as  it  appeared 
from  the  evidence  he  had  received  upon  such  mortgaged 
property  in  excess  of  what  the  evidence  showed  had  been 
applied  to  the  payment  of  the  debts  of  Matthews  either  by 
Matthews  or  by  niUmcm.  Holding  this  view  of  the  case,  the 
learned  judge  found  as  a  fact  that  the  appellant  had  received 
at  least  the  sum  of  $1,500,  upon  all  of  the  transactions  be- 
tween Matthews  and  UUlman^  over  and  above  what  had 
been  applied  to  the  payment  of  Matthews'  debts,  and  so 
chai^ged  him  with  that  sum  only.  This  view  of  the  case 
seems  to  be  supported  by  the  evidence,  and  as  it  is  more 
favorable  to  the  appellant  than  the  strict  rules  of  law  appli- 
cable to  the  case  would  justify,  he  is  not  in  a  position  to 
complain  of  that  finding  or  of  the  judgment  based  thereon. 

We  think  the  judgment  of  the  circuit  court  is  well  sus- 
tained by  the  evidence  and  should  be  affirmed. 

By  the   Cov/rU — The  judgment  of  the  circuit  court  is 

affirmed. 

Voi.LV— IS 
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Evans  vs.  Ely  and  another,  imp. 
April  12— May  10, 1882. 

Equity:  Judgment:  Pleadinq.  (IJ  Reformation  of  deed:  Bights  of 
judgrnent  creditota  as  defendants:  Form  of  judgment.  (2)  How 
they  must  plead  to  obtain  afflrmative  relief. 

1.  Where,  in  an  action  to  reform  a  deed  so  as  to  make  it  include  lands 
not  described  therein,  judgment  creditors  of  the  grantor,  who 
claim  that  their  judgment  is  a  lien  on  the  land  in  question,  are 
made  defendants,  and  relief  asked  against  them,  they  may  defend 
on  the  ground  that  the  deed  was  made  in  fraud  of  creditors;  and, 
upon  proof  of  that  fact,  their  rights  should  be  expressly  saved  by 
the  judgment.  A  judgment  against  all  the  defendants,  upon  the 
issues  so  made,  adjudging  the  title  to  the  property  to  be  and  stand 
in  the  plaintiff  the  same  as  if  the  land  had  been  correctly  de- 
scribed in  the  deed  when  delivered  to  him,  would  bar  such  defend- 
ant creditors  from  subsequently  litigating  the  question  of  fraud. 

3.  To  entitle  themselves  to  full  relief  in  this  action  by  the  enforcement 
of  their  lien  upon  the  land  in  question,  if  they  are  found  to  have 
such  a  lien,  the  judgment  creditors  should  ask  for  such  relief  in 
their  answer. 

APPEAL  from  the  Circuit  Court  for  Jefferson  County. 

The  defendants  Ely  and  Bender  appealed  from  a  judg- 
ment in  favor  of  the  plaintifif.  The  case  is  sufficiently  stated 
in  the  opinion. 

Warhwm  Pa/rks^  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Z  W.  <&  G.  W. 
Blrdy  and  oral  argument  by  G.  W.  Bird. 

Cole,  C.  J.  This  s  an  action  in  equity  to  reform  a  deed 
which  was  given  by  the  defendants  Eichard  and  Sarah 
Evans  to  the  plaintiff,  their  son,  on  the  21st  day  of  October, 
1873.  It  is  alleged  in  the  complaint  that  there  was  a  mis- 
take in  the  description  of  one  of  the  tracts,  and  that  the  deed 
does  not  include  all  the  lands  intended  to  be  conveyed  by  it. 
Ely  and  Bender  are  joint  judgment  creditors  of  Eichard 
Evans  by  virtue  of  a  judgment  docketed  June  30,  1877,  and 
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are  made  defendants  in  this  action  to  reform  the  deed.  It  is 
averred  that  Ely  and  Bender  claim  that  their  judgment  is  a 
lien  npon  the  land  which  was  intended  to  be  conveyed  by 
the  deed,  and  that  they  threaten  to  sell  the  same  to  satisfy 
the  judgment.  The  plaintiflF  asks  that  the  deed  be  reformed 
so  as  to  correctly  describe  the  land  intended  to  be  conveyed, 
and  that  the  said  tract  be  discharged  and  released  from  the 
lien  of  the  judgment.  The  grantors  in  the  deed  made  no 
defense.  The  judgment  creditors  set  up  in  their  answer,  in 
substance,  that  the  deed  in  question  was  made  to  prevent  the 
creditors  of  Richard  Evans  from  collecting  their  lawful 
claims  against  him,  and  that  the  same  was  fraudulent  and 
void  as  to  them. 

On  the  trial,  the  learned  circuit  court  in  effect  denied  the 
judgment  creditors  the  right  to  attack  the  validity  of  the 
deed,  and  excluded  all  testimony  which  was  offered  having 
a  tendency  to  show  that  the  deed  was  fraudulent  as  to  the 
creditors  of  Richard  Evans.  We  shall  not  refer  in  detail  to 
the  various  offers  of  evidence  made  by  the  appellants.  It  is 
suflBcient  to  say  that  at  least  some  of  them  were  calculated 
to  sustain  the  defense  in  the  answer  that  this  deed  was  made 
to  prevent  the  creditors  of  Richard  Evans  from  collecting 
their  claims  against  him.  We  think  all  evidence  which  was 
offered  to  sustain  that  defense  should  have  been  received.  It 
seems  the  plaintiff  was  not  content  to  proceed  for  a  reforma- 
tion of  the  deed  against  his  grantors  alone,  as  he  might  have 
done,  leaving  all  questions  as  to  whether  the  judgment  of 
Ely  and  Bender  ever  became  a  lien  upon  the  premises  to  be 
settled  when  they  should  arise.  But  he  saw  fit  to  make 
these  judgment  creditors  of  his  father  parties  to  the  action, 
and  asked  aflSrmative  relief  against  them.  Under  these  cir- 
cumstances, upon  what  ground  can  it  be  justl}'^  said  or  held 
that  the  judgment  creditors  really  had  no  standing  in  court  — 
could  not  assert  their  rights  or  show,  if  they  could,  that  the 
deed  was  fraudulent  as  to  them?    We  confess  we  are  unable 
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to  perceive  any  good  reasoa  why  they  should  not  have  been 
allowed  to  make  the  defense  set  up  in  their  answer.  Had 
they  succeeded  in  establishing  the  fact  that  the  deed  was 
fraudulent  as  to  them,  then  it  is  plain  that  the  lien  of  their 
judgment  should  not  have  been  discharged  or  affected  by 
any  relief  given  in  respect  to  the  grantors.  In  that  case 
their  rights  should  have  been  expressly  saved  by  the  judg- 
ment reforming  the  deed. 

But  the  learned  counsel  for  the  plaintiff  insists  that  the 
judgment  which  was  rendered  does  not  in  any  way  prejudice 
or  interfere  with  their  right  to  contest  hereafter  the  validity 
of  the  deed,  or  to  show  that  their  judgment  became  a  lien 
upon  the  premises  intended  to  be  conveyed.  We  are  unable 
to  concur  in  that  view.  It  seems  to  us  that  the  judgment 
given  would  most  effectually  bar  them  from  ever  litigating 
that  question  in  a  subsequent  suit.  It  is  true,  the  judgment 
does  not  in  so  many  words  discharge  the  lien  of  the  Ely  and 
Bender  judgment;  but  this  must  be  its  effect  when  construed 
in  connection  with  the  issues  made  by  the  pleadings,  for  it 
adjudges  the  title  to  the  property  to  be  and  stand  in  the 
plaintiff  the  same  as  if  the  land  had  been  correctly  described 
in  the  deed  at  the  time  the  instrument  was  delivered  to  him. 
The  judgment  would  doubtless  be  construed  as  granting  all 
the  relief  demanded  in  the  complaint,  and  as  discharging 
the  judgment  lien  in  question.  But  it  is  further  insisted 
that  the  plaintiff  is  entitled  to  the  reformation  of  the  deed, 
even  though  the  lien  of  the  grantor's  .judgment  creditors 
may  be  thereby  defeated.  We  are  not  disposed  to  go  into 
that  question  until  the  judgment  creditors  have  had  an  op- 
portunity to  make  their  defense.  It  may  possibly  appear, 
when  all  the  facts  are  disclosed,  that  there  was  no  interest 
remaining  in  the  grantor  upon  which  the  judgment  would 
become  a  lien,  and  that  the  plaintiff  is  entitled  to  hold  the 
land  actually  intended  to  be  conveyed. 

But  these  points,  as  well  as  the  question  in  regard  to  the 
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homestead,  can  better  be  determined  when  all  the  proofs  are 
before  the  court.  If  in  fact  the  principal  part  of  the  tract 
omitted  from  the  deed  was  the  homestead  of  Richard  Evans, 
a  correction  of  the  deed  may  not  take  anything  from  the 
judgment  creditors;  but,  as  we  have  intimated,  we  do  not 
feel  called  upon  to  consider  any  of  these  questions  in  the  ab- 
sence of  the  testimony  which  the  defendants  may  produce 
tending  to  impeach  the  deed.  We  would,  however,  suggest 
that  it  may  be  well  for  the  defendants  to  so  amend  their  an- 
swer as  to  obtain  full  relief  in  this  suit  if  it  should  ultimately 
be  established  by  the  evidence  that  the  conveyance  was 
fraudulent  as  to  them,  or  that  their  judgment  became  a  lien 
npon  the  promises.  This  would  save  further  litigation  over 
that  question,  and  would  promote  the  interest  of  all  con- 
cerned. It  may  be  doubtful  whether  the  judgment  creditors, 
under  their  present  answer,  would  be  entitled  to  anything 
more  than  a  judgment  which  should  save  their  rights,  even 
if  they  succeeded  in  clearly  and  satisfactorily  making  out 
the  defense  which  they  have  set  up  therein. 

It  follows  from  these  views  that  the  judgment  of  the  circuit 
court  must  be  reversed,  and  the  cause  remanded  for  further 
proceedings  according  to  law. 
By  the  Cowrt. —  So  ordered. 


The  Jakesville  Cotton  Manufacturing  Company  and  others 
vs.  Ford  and  others,  imp. 

4prtZ  is—May  10,  1882. 

Pabtition  op  Watbb  Powers.    Statute  held  valid,  and  construed, 

I.  The  provisions  of  the  revised  statutes  concerning  "partition  of 
water  powers  *'  (sees.  Sl4d-8153),  as  amended  by  ch.  203,  Laws  of 
1881,  are  not  invalid,  as  vesting  in  commissioners  judicial  powers 
which  the  state  constitution  vests  in  the  courts  —  as  the  commis* 
sioners  are  mere  referees,  who  act  in  aid  of  the  court. 
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3.  If  the  provision  which  in  terms  makes  the  report  of  the  commis- 

sioners binding  upon  the  parties  before  the  court  acts  upon  it,  is 
invalid,  this  does  not  invalidate  the  other  provisions  of  the  statute. 
8.  Said  statute  does  not  infringe  the  right  of  trial  by  jury.  The  pro- 
vision therein  that  '*  an  issue  of  fact  in  any  such  action,  properly 
triable  by  jury,  may  be  tried  by  jury  with  like  effect  as  in  other 
cases,"  means  that  the  verdict  shall  have  the  same  effect  as  a  ver- 
dict in  a  common  law  action. 

4.  The  provision  which  authorizes  the  commissioners  to  temporarily 

occupy  and  control  the  mills,  etc.,  when  necessary  to  enable  them 
to  perform  their  duties  (they  being  at  all  times  subject  to  the  con- 
trol of  the  court),  is  not  invalid. 

APPEAL  from  the  Circuit  Court  for  Roch  County. 

The  territorial  legislature  of  1843  authorized  A.  Hyatt 
Smith  and  William  H.  H.  Bailey  to  construct  a  dam  across 
Rock  river  within  the  present  limits  of  the  city  of  Janes- 
ville. The  dam  so  authorized  was  soon  thereafter  constructed. 
The  water  power  created  thereby  is  now  owned  by  the  par- 
ties to  this  action  in  several  and  unequal  proportions,  under 
and  by  virtue  of  certain  mesne  conveyances  from  the  pro- 
prietors, granting  the  right  to  the  grantee  in  each  convey- 
ance to  draw  a  certain  specified  quantity  of  water  from  the 
dam,  under  certain  restrictions  and  subject  to  certain  charges 
for  keeping  the  dam  and  race-ways  in  repair,  expressed  in 
each  of  said  grants.  This  action  was  brought  under  the 
provisions  of  the  revised  statutes  concerning  "  partition  of 
water  powers  "  (sections  3149  to  3153,  inclusive),  as  amended 
by  chapter  203,  Laws  of  1881.  The  complaint,  which  is  very 
voluminous,  contains  what  purports  to  be  a  full  statement  of 
all  grants  of  the  right  to  draw  water  from  said  dam,  and  of 
all  interest  in  the  water  power  created  thereby,  executed  by 
the  proprietors,  and  of  all  the  mesne  conveyances  by  virtue 
of  which  the  rights  grunted  by  the  proprietors  became  vested 
in  the  parties  to  this  action.  It  is  alleged  in  the  complaint, 
in  substance,  that  disagreements  have  arisen  and  exist  be- 
tween the  parties  in  respect  to  their  several  interests  in  the 
water  power,  the  priorit}^  of  right  between  them,  the  manner 
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in  which  the  water  should  be  used,  and  the  apportionment 
between  them  of  the  expense  of  keeping  the  dam  and  race- 
way in  repair.  These  various  disagreements,  the  nature  and 
extent  thereof,  and  the  parties  aflfected  thereby,  are  specific- 
ally stated.  The  relief  prayed  is  substantially  that  provided 
for  in  the  above  statutes.  Several  of  the  defendants  de- 
murred jointly  to  the  complaint  on  the  grounds:  fir^t^  that 
several  causes  of  action  are  improperly  united  therein;  and 
second,  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action ;  and  they  appealed  from  an  order  overruling 
such  demurrer. 

For  the  appellants  there  was  a  brief  by  A.  A.  Jackson^ 
their  attorney,  and  Bennett  (&  Saley  of  counsel,  and  oral 
argument  by  Mr.  Jaelcson. 

William  litter,  for  the  respondents. 

Lyon,  J.  This  action  is  in  the  nature  of  an  action  for  par- 
tition, if  not  strictly  such  an  action.  The  amended  sections 
of  the  revised  statutes  under  which  it  was  instituted  (sec- 
tions 8149-53,  amended  by  chapter  203  of  1881)  are  placed 
under  the  head  of  "  partition  of  water  powers,"  thus  showing 
the  legislative  idea  of  the  character  of  the  proceeding.  "We 
have  little  doubt,  in  the  absence  of  any  statutory  provision 
on  the  subject,  a  court  of  equity  could  properly  entertain 
such  an  action  and  grant  all  necessary  relief.  But  we  prefer 
to  leave  that  point  undecided,  and  to  consider  the  action  as 
a  purely  statutory  one.  If  the  statute  is  valid,  there  can  be 
no  doubt,  we  think,  that  a  cause  of  action  under  it  is  stated 
in  the  complaint ;  for  it  shows  that  the  contingencies  have 
arisen  which  are  specified  in  the  statute  as  grounds  for  bring- 
ing such  an  action,  and  that  the  parties  thereto  are  the  own- 
ers of  the  water  power. 

^  The  object  of  the  statute  is  to  give  an  action  in  which  all 
the  conflicting  claims  of  such  owners  to  the  use  and  enjoy- 
ment of  their  respective  rights  in  the  water  power,  and  their 
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respective  liabilities  for  the  expense  incident  to  its  care  and 
management,  may  be  fixed  and  determined.  The  complaint 
contains  no  allegations  of  facts  which  are  not  subsidiary  to 
that  object.  Hence  it  does  not  improperly  unite  several 
causes  of  action. 

Is  the  statute  under  which  the  action  was  brought  a  valid 
law?  Considered  as  a  purely  statutory  action,  this  is  the 
controlling  question  in  the  determination  of  the  demurrer. 
The  learned  counsel  for  the  appellants  maintains  the  nega- 
tive, and  urges  three  principal  grounds,  upon  either  of  which 
he  claims  the  statute  should  be  declared  unconstitutional  and 
void.  These  are:  (1)  That  it  creates  a  tribunal,  to  wit,  the 
conmiissioners  therein  provided  for,  and  confers  judicial  pow- 
ers upon  it  in  contravention  of  the  constitution,  which  vests  the 
whole  judicial  power  of  the  state  in  the  courts  therein  speci- 
fied. Art.  VII,  sec.  2.  (2)  It  infringes  the  constitutional  right 
of  trial  by  jury.  (3)  It  authorizes  the  commissioners  ap- 
pointed by  the  court  to  take  control  of  the  mills,  machinery,, 
and  appurtenances  of  the  water  power,  if  necessary  or  expe- 
dient, and  to  retain  such  control  for  a  reasonable  time,  and 
use  it  in  such  reasonable  manner  "  as  will  enable  them  to 
ascertain  the  respective  right  of  the  parties,  and  to  determine 
the  manner  of  using,  applying  and  preserving  the  same." 

The  first  objection  to  the  validity  of  the  statute  rests  upon 
the  assumption  that  the  commissioners  constitute  aa  inde- 
pendent tribunal.  This  is  incorrect.  They  are  mere  refer- 
ees, and  as  such  are  only  aids  of  the  court,  through  whom 
and  by  whose  investigations  it  possesses  itself  of  the  facts  of 
the  case,  to  the  end  that  it  may  award  the  proper  judgment. 

No  valid  reason  occurs  to  us  for  holding  the  statute  void, 
which  would  not  be  equally  applicable  to  any  law  authoriz- 
ing a  cause  to  be  referred  to  a  referee  to  hear,  try  and  deter- 
mine the  same,  unless  such  reason  is  found  in  the  provision 
which  assumes  to  make  the  report  of  the  commissioners  bind- 
ing upon  the  parties  before  the  court  acts  upon  it.    It  may 
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1)6  doubtful  whether  that  is  a  valid  provision.  But  if  it  ia 
not,  we  think  it  may  be  rejected  without  impairing  the  vahd 
portions  of  the  statute.  There  is  no  reason  to  believe  that 
the  statute  would  not  have  been  enacted  just  as  readily 
without  that  provision  as  with  it.  This  is  the  test.  State  v. 
DcmsTnan^  28  Wis.,  541,  and  cases  cited.  Eliminate  that  pro- 
vision, and  we  have  a  statute  providing  for  a  simple  refer- 
ence of  a  cause  to  referees  to  hear,  try  and  determine  the 
same,  with  directions  to  report  the  evidence  and  their  con- 
clusions upon  it  to  the  court  for  its  information,  to  enable  it 
to  give  the  proper  judgment.  Of  the  validity  of  such 
statute  there  can  be  no  doubt. 

The  objection  that  the  statute  infringes  the  right  of  trial 
by  jury  is  suflSciently  answered  by  the  following  quotation 
from  the  statute  itself :  "  An  issue,  of  fact  in  any  such  action, 
properly  triable  by  jury,  may  be  tried  by  jury  with  like 
effect  as  in  other  cases."  This  doubtless  means  that  the  ver- 
dict shall  have  the  same  effect  as  a  verdict  in  a  common  law 
action. 

The  last  objection  is  to  the  provision  which  gives  the  com- 
missioners authority  to  occupy  the  mills,  etc.,  when  necessary 
to  enable  them  to  perform  their  duties.     It  will  be  observed 
that  this  power  is  conferred  only  when  it  is  necessary  or  ex- 
pedient to  exercise  it.    In  this,  as  in  all  other  matters  per- 
taining to  their  functions,  the  commissioners  are  under  the 
control  of  the  court,  which  will  restrain  them  from  any  abuse 
of  their  powers.     There  may  be  cases  in  which  it  would  be 
quite  impossible  for  the  commissioners  intelligently  to  ascer- 
tain the  rights  of  the  parties  unless  they  were  permitted  ta 
enter  the  mills  and  to  exercise  some  control  over  the  machin- 
ery and  appurtenances  of  the  water  power.    This  may  be 
necessary  for  the  purposes  of  measurements,  tests,  and  the 
like.    While  such  temporary  occupancy  may  cause  some  in- 
convenience to  owners,  yet  it  is  one  of  the  incidents  of  the 
ownership  of  property,  in  which,  in  respect  to  the  manner  of 
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its  use,  others  have  a  direct  interest,  and  a  right  to  insist 
that  it  shall  be  used  in  a  particular  manner.  We  are  aware 
of  no  valid  constitutional  objection  to  such  temporary  inter- 
ference with  the  use  of  private  property  when  that  is  neces- 
sary to  fix  and  establish  the  rights  of  others  interested  in 
the  time,  manner  or  extent  of  its  use. 

We  conclude  that  the  statute  under  consideration  is  a 
valid  enactment,  and  that  the  complaint  states  a  cause  of  ac- 
tion under  it. 

By  the  Court. —  Order  affirmed. 

Cassodat,  J.,  took  no  part. 


Pbeston  vs.  The  Town  of  Koshkonong. 

April  HB  —  May  10,  188$, 

Towns:    Ctosrs.    Action  for  obstructing  highway:  when  town  not  liable 

for  costs. 

Where,  by  authority  of  the  district  attorney  of  a  county,  a  suit  was 
brought  against  P.,  in  the  name  of  the  state,  to  recover  the  penalty 
prescribed  by  the  R.  S.  of  1858  for  wilfully  obstructing  a  high- 
way in  a  town  of  said  county,  and  judgment  went  in  favor  of 
P.  for  costs,  the  town  was  not  liable  for  such  costs;  the  penalty, 
if  recovered,  not  being  payable  to  it,  and  no  statute  declaring  it 
liable. 

APPEAL  from  the  Circuit  Court  for  Jeff^erson  County. 

The  defendant  town  appealed  from  a  judgment  in  favor  of 
the  plaintiff.     The  case  is  stated  in  the  opinion. 

TF".  IL  Rogers^  for  the  appellant. 

The  cause  was  submitted  for  the  respondent  on  the  brief  of 
G.  H,  Stafford, 

Orton,  J.  By  the  authority  of  the  district  attorney  of 
Jefferson  county,  a  suit  was  instituted  in  the  name  of  the 
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state  against  the  respondent  to  recover  the  penalty  prescribed 
by  section  101  of  chapter  19,  R  S.  1858,  for  wilfully  ob- 
structing a  highway.    Judgment  was  recovered  against  the 
respondqj;it   before  a  justice  of  the  peace,  and,  on  appeal, 
in  the  circuit  court,  which  judgment,  on   appeal  to  this 
court,  was  reversed  (State  v.  Preston^  34  Wis.,  675),  and  the 
respondent  obtained  judgment  in  this  court  in  form  against 
the  state  for  costs.    This  bill  of  costs,  together  with  certain 
other  costs  in  the  justice's  court,  and  an  attorney  fee,  were 
presented  in  the  form  of  an  account  to  the  town  board  of  the 
town  of  Koshkonongy  in  said  county,  in  which  the  obstructed 
highway  was  situated,  for  allowance;  and  said  board  disal- 
lowed the  same.    Thereupon  the  respondent  brought  this 
suit  for  said  costs  against  said  town  before  a  justice  of  the 
peace,  who  rendered  judgment  against  him;  but,  on  appeal 
to  the  circuit  court,  he  obtained  judgment  for  the  said  costs 
so  taxed  in  this  court,  with  interest ;  and  the  town  has  brought 
this  appeaL    These  facts  are  substantially  set  out  in  the  com- 
plaint, and  stated  as  true  in  a  stipulation.    Objection  was 
made  to  any  evidence  under  the  complaint,  and  proof  was 
offered  that  the  town  of  Koshkonong  was  opposed  to  the 
bringing  of  the  original  suit,  which  was  refused. 

It  is  elementary  that  in  actions  at  law  costs  are  the  creature 
of  the  statute,  and  are  not  recoverable  without  the  authority 
of  positive  law.     The  liability  of  a  municipal  corporation 
like  a  county  or  town  must  rest  upon  strict  legal  right.    It 
forms  the  basis  of  taxation,  and  must  have  clear  legal  war- 
rant.   Fetmundez  v,  Courity  of  WinnebagOj  53  Wis.,  247.     The 
interest  of  a  town  in  keeping  highways  in  repair  is  altogether 
too  remote  to  imply  any  such  legal  liability.     It  is  made  the 
express  duty  of  the  ovei'seer  of  the  proper  district  to  cause 
such  obstruction  to  be  immediately  removed.     On  the  ground 
of  h'ability  arising  from  neglect  of  duty  in  respect  to  such 
obstructions,  the  overseer  would  seem  to  have  a  more  direct 
interest  than  the  town  itself;  and  if  by  any  such  implication 
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there  could  be  a  liability  for  costs  in  such  a  case,  it  would 
seem  rather  to  rest  upon  him  than  the  town. 

The  case  of  Ives  v.  Supervisors  of  Jefferson  County^  18  Wis., 
166,  the  only  case  cited  by  the  learned  counsel  of  the  re- 
spondent in  this  court  as  authority  for  holding  the  town  liable 
for  these  costs,  is  closely  analogous  to  this  case,  and  the 
county  is  held  not  liable  for  costs  similarly  incurred,  because 
there  is  no  statute  making  counties  liable  for  costs  in  such 
cases.  It  is  barely  intimated  that  the  town  in  that  case 
might  perhaps  be  liable  because  the  penalty  to  be  recovered 
was  to  go  to  the  town.  But  the  penalty  in  this  case  docs  not 
go  to  the  town.  It  is  a  familiar  principle  that  when  a  suit 
is  brought  in  the  name  of  a  relator,  or  a  nominal  party  hav- 
ing no  interest  whatever  nor  made  liable  for  costs  by  the 
statute,  on  behalf  of  a  person  or  a  corporation  having  the 
entire  interest,  and  for  whose  exclusive  benefit  the  suit  is 
brought,  such  party  in  interest  will  be  liable  for  costs.  To 
this  eflFect  are  Colvard  v.  Oliver^  7  Wend.,  497;  Jon€s  v.  Statey 
6  Blackf.,  141 ;  and  Selrell  v.  Fall  Creek  Township,  27  Ind., 
86, —  cases  cited  by  the  learned  counsel  for  the  respondent. 
In  this  last  case  the  action  was  to  recover  the  penalty  for 
obstructing  a  highway,  and  the  township  was  held  liable  for 
costs,  only  because,  by  the  statute  of  that  state,  the  penalty 
is  to  be  paid  to  the  township  trustees,  and  that  state  has  a 
general  statute  establishing  the  above  principle,  that  costs 
shall  be  taxed  to  the  party  in  interest  for  whose  benefit  the 
action  is  brought. 

It  is  significant  that  in  the  revision  the  same  principle  is 
adopted  in  section  3297,  R.  S.,  as  a  new  provision,  that,  in 
cases  where  the  action  is  brought  in  the  name  of  the  state 
for  a  forfeiture  which  is  payable  to  some  party  other  than 
the  state,  such  party  shall  pay  costs.  So,  also,  is  section 
3303,  R.  S.,  a  new  provision,  whicti  makes  towns,  cities  and 
villages  liable  for  costs  when  the  forfeiture  belongs  to  such 
towns,  cities  and  villages,  by  authorizing  them  to  sue  for  the 
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same.  In  suits  for  all  other  forfeitures,  counties  are  made 
liable  for  costs  by  another  new  section,  3313,  R  S.  This  last 
section  is  made  without  reference  to  any  other  statute,  and 
the  inference  is  almost  irresistible  that  no  previous  provision 
existed  in  respect  to  costs  in  a  case  like  the  present. 

The  objection  to  any  evidence  under  the  complaint  should 
have  been  sustained. 

By  the  Court, —  The  judgment  of  tho  circuit  court  is  re- 
versed, and  the  cause  remanded  with  direction  to  dismiss  the 
complaint. 


Ohlson  vs.  Pierce,  Sheriff,  etc. 

April  IS— May  10, 188S. 

Sheriff.    C1,2J  Hu  duty  as  to  prior  levy  of  senior  execution,    (S)  Con- 
dusiveness  of  his  return, 

1.  A  sheriff,  having  in  his  hands  two  executions  in  favor  of  different 
creditors  against  property  of  the  same  debtor,  and  having  in  his 
power  property  known  by  him  to  belong  to  such  debtor,  and  sub- 
ject to  levy,  is  absolutely  bound  to  levy  upon  it  so  as  to  make  the 
senior  execution  a  lien  prior  to  that  of  the  junior  one,  unless  the 
senior  execution  creditor  has  interfered  with  the  discharge  of 
the  officer's  duty  in  that  behalf  by  some  positive  act  indicating  a 
waiver  of  his  prior  riKht,  or  a  direction  or  consent  on  his  part  that 
his  execution  lie  dormant  or  be  postponed  to  the  other.  Ordinary 
diligence,  honest  motives,  etc.,  are  no  defense  to  the  officer  in  such 
a  case. 

^.  In  an  action  against  the  officer  by  the  senior  execution  creditor  in 
Buch  a  case,  the  answer  alleged  that  at  the  time  when  the  junior 
execution  was  levied  plaintiff  well  knew  of  the  execution  defend- 
ant's interest  in  the  property  so  levied  upon,  but  did  not  inform 
the  officer  thereof,  nor  request  him  to  levy  thereon,  and  that  it 
"  was  supposed  and  believed  "  by  the  officer  and  by  the  plaintiff 
that  a  levy  of  plaintiffs  execution,  previously  made  on  other  projy- 
erty,  **  would  be  amply  sufficient  to  satisfy  plaintiff's  judgment.'* 
Held  (on  objection  to  evidence),  no  defense. 
^.  The  return  of  the  sheriff  to  an  execution  is  conclusive  against  him 
as  to  what  proi>erty  waa  levied  upon. 
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APPEAL  from  the  Circuit  Court  for  Manitowoc  County. 
The  plaintiflfs  cause  of  action  in  this  case  is  thus  stated  by 
Mr.  Justice  Orton: 

"  It  appears  that  on  the  16th  day  of  January,  1879,  the 
plaintiff  obtained  a  judgment  against  Louis  Oberland  and 
Nicholas  Thompson  in  the  sum  of  $1,257.50,  and  that  on  the 
same  day  execution  was  issued  thereon  and  delivered  to  the 
defendant,  as  sheriff,  and  that  he  levied  upon  a  certain  store 
building,  with  the  entire  stock  of  merchandise  therein,  as 
the  property  of  said  judgment  defendants,  subject  to  three 
other  executions  then  in  his  hands,  amounting  in  all  to  the 
sum  of  $3,284.65,  and  that  on  this  levy  there  was  only  ob- 
tained for  the  plaintiff  the  sum  of  $461,  and  his  execution 
was  returned  unsatisfied,  and  that  no  other  property  of  the 
execution  defendants  could  be  found.    It  further  appears 
that  at  that  time  one  of  the  defendants  in  the  execution 
owned  one-fourth  interest  in  the  schooner  Felicitous,  then 
lying  in  the  Manitowoc  river,  and  that  on  the  17th  day  of 
January,  1879,  one  Charles  Luling  obtained  three  judgments 
against  the  same  defendants  in  the  sum  of  $124.61  each,  and 
executions  were  issued  thereon  and  placed  in  the  hands  of 
the  present  defendant,  as  sheriff,  and  that  he  on  the  same 
day  levied  the  same  upon  said  schooner,  from  which  levy 
the  said  Luling  obtained  the  sum  of  $250.    This  action  is 
brought  against  the  defendant,  as  such  sheriff,  to  recover  the 
damages  suffered  by  reason  of  his  neglect  or  violation  of 
duty  in  not  making  the  levy  upon  the  schooner  subject  to 
plaintijFs  execution,  or  in  not  giving  that  execution  priority 
as  a  lien  upon  the  same." 

The  answer  herein  alleges,  by  way  of  defense,  that  imme- 
diately upon  the  receipt  by  defendant  of  plaintiff's  execution 
aforesaid,  he  (defendant)  levied  upon  a  store  building  and  a 
stock  of  merchandise  of  the  estimated  value  of  $8,000,  and 
of  the  actual  appraised  value  of  about  $7,000,  besides  accounts 
amounting  to  about  $3,500 ;  that  at  the  time  of  the  making  of 
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said  levy,  the  plaintiff  well  knew  that  his  judgment  debtor 
Thompson  owned  a  share  in  the  vessel  levied  upon,  but  did  not 
inform  defendant  thereof,  nor  request  him  to  levy  thereon ; 
"  that  it  was  supposed  and  believed  by  this  defendant  and  by 
said  plaintiff  that  the  levy  on  said  stock  of  merchandise  would 
be  amply  sufficient  to  satisfy  plaintiflTs said  judgment;"  that 
immediately  upon  the  receipt  by  defendant  of  the  three  exe- 
cutions in  favor  of  Luling,  said  Luling,  by  his  attorneys, 
"informed  defendant  of  the  said  schooner's  being  in  said 
county,  and  that  said  Thompson  owned  an  interest  in  her, 
took  this  defendant  to  the  vessel,  pointed  her  out  to  him, 
and  requested  him  to  levy  on  Thompson's  interest  therein;  '* 
that  defendant  immediately  levied  upon  said  property  by 
virtue  of  Luling's  executions,  and  sold  it  under  the  same,  on 
the  28th  of  February  following,  after  duly  advertising  said 
sale;  that  during  all  the  time  that  defendant  was  advertising 
such  sale,  the  plaintiff  himself  and  his  attorneys  well  knew 
that  defendant  had  made  such  levy  under  the  Luling  execu- 
tions, and  was  intending  to  sell  by  virtue  thereof,  but  neither 
plaintiff  nor  his  attorneys  ever  protested  against  such  sale, 
or  requested  that  the  money  realized  thereon  be  retained  for 
plaintiffs  use,  or  requested  that  any  levy  be  made  upon  said 
property  under  plaintiff's  exeeution ;  that  defendant  did  not 
know  that  Thompson  owned  any  interest  in  said  vessel  until 
informed  of  the  fact  by  Luling  or  his  attorneys;  that  defend- 
ant acted  in  good  faith  in  the  whole  matter,  and  supposed  he 
was  doing  his  duty  as  required  by  law ;  and  that  plaintiff 
never  made  any  claim  against  him  on  account  of  his  failure 
to  levy  on  the  said  property  under  plaintiff's  execution,  until 
a  long  time  after  the  proceeds  of  the  execution  sale  in  Lul- 
ing's favor  had  been  paid  to  said  Luling,  nor  until  a  long 
time  after  plaintiff's  execution  had  been  returned  unsatisfied 
in  part,  nor  until  plaintiff  and  his  attorneys  had  discovered 
their  error  of  judgment  in  supposing  that  his  execution  was 
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fully  secured  by  the  levy  upon  said  store  building  and  stock 
of  merchandise. 

At  the  trial,  plaintiff's  objection  to  the  admission  of  any 
evidence  under  the  answer  was  overruled.  After  the  evi- 
dence was  all  iD,  plaintiff  asked  the  court  to  direct  a  judg- 
ment in  his  favor  for  the  net  amount  of  the  proceeds  of 
the  sale  made  by  defendant  under  the  Luling  executions, 
but  the  request  was  denied.  Upon  questions  submitted  by 
the  court  for  special  verdict,  the  jury  found,  in  substance, 
1.  That  when  the  Luling  executions  were  put  in  defendant's 
hands,  he  held  executions  against  the  pro|)erty  of  Oberland 
and  Thompson  amounting  in  all  to  $6,671.79.  2.  That  the 
value  of  the  store  building,  stock  of  goods,  safe,  notes  and 
other  property  of  Oberland  and  Thompson  levied  upon  by 
defendant  under  said  executions  before  the  Luling  execu- 
tions came  to  his  hands,  was  $7,665.  3,  4.  That  the  plaint- 
iff's attorneys,  when  they  delivered  to  defendant  plaintiff's 
execution  against  Oberland  and  Thompson,  directed  him  to 
levy  upon  the  store  building,  stock  of  goods,  safe,  notes  and 
accounts  of  said  debtors,  subject  to  the  levy  thereupon  made 
by  defendant  by  virtue  of  senior  executions  in  his  hands, 
and  gave  him  no  other  spec  fie  directions.  6.  That  the 
value  of  Oberland  and  Thompson's  accounts,  when  defend- 
ant received  the  Luling  executions,  was  $3,500.  6.  That 
when  plaintiff's  execution  was  delivered  to  defendant,  plaint- 
iff's attorneys  stated  to  defendant,  or  led  him  to  understand, 
that  he  could  levy  upon  said  accounts,  so  that  he  could  make 
the  value  thereof  upon  the  executions  in  his  hands.  7.  That 
plaintiff  and  his  attorneys  had  full  knowledge  that  defend- 
ant had  levied  upon  the  interest  of  Oberland  and  Thompson 
in  the  schooner  Felicitous  under  the  Luling  executions,  of  the 
notice  of  sale  thereof  given  under  such  executions,  and  that 
Luling  claimed  the  money  to  be  realized  on  such  sale,  before 
the  sale  was  made.    8.  That  prior  to  such  sale  defendant 
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was  not  notified  that  plaintiflf  objected  thereto  or  claimed 
that  the  money  should  be  applied  on  his  own  execution. 
9.  That  plaintiff  "  was  satisfied  and  content  with  the  levy  as 
made  by  defendant  under  his  execution,  and  believed  that 
an  adequate  and  sufficient  amount  of  property  had  been 
seized  thereunder  to  satisfy  his  execution."  10.  That  at  the 
time  when  defendant  levied  upon  the  property  of  Oberland 
and  Thompson  %y  virtue  of  plaintiff's  execution,  he  esti- 
mated and  determined  that  he  had  seized  and  taken  property 
in  value  subject  to  seizure  and  sale  adequate  to  pay  jdl  the 
executions  in  his  hands,  including  the  plaintiff's,  together 
with  interest,  etc.  11.  That  in  making  such  estimate  and 
determination  the  defendant  exercised  "ordinary  and  reason- 
able care  and  prudence,  as  well  as  a  sound  discretion  and  good 
judgment."  12.  That  defendant,  before  he  sold  the  schooner 
and  paid  the  proceeds  to  Luling,  did  not  know  or  have  any 
reason  to  believe  that  the  property  seized  under  the  other 
executions  would  not  be  sufficient  to  pay  those  executions. 
13.  That  property  of  Oberland  and  Thompson  worth  $575 
was  taken  from  defendant  after  his  levy  under  plaintiff's 
execution,  for  their  exemption  and  for  taxe^  on  the  property 
so  seized.  14.  That  from  the  time  of  the  delivery  to  de- 
fendant of  plaintiff's  execution  until  the  time  of  its  return, 
Oberland  and  Thompson,  or  either  of  them,  had  no  prop- 
erty in  said  county  other  than  that  seized  under  said  execu- 
tion, except  said  schooner.  The  other  findings  need  not  be 
stated  here. 

The  fifth,  sixth,  seventh,  ninth,  tenth,  eleventh  and  twelfth 
questions  were  submitted  against  plaintiff's  objection. 

Each  party  moved  for  judgment  in  his  favor  on  the  special 
verdict;  and,  judgment  having  been  rendered  thereon  in  de- 
fendant's favor,  the  plaintiff  appealed. 

The  cause  was  submitted  on  the  brief  of  J7.  O.  cfe  W. «/. 
Turner  for  the  appellant,  and  that  of  ^ash  <&  SchmUz  for 
the  respondent. 

Vol.  LV— 14 
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Orton,  J.  It  is  quite  apparent  that  this  cause  was  tried 
throughout  upon  a  wrong  theory,  and  the  first  grave  error 
was  in  not  sustaining  the  objection  of  the  appellant  to  any 
evidence  under  the  answer,  on  the  ground  that  it  stated  no 
defense  to  the  aJ)tion.  This  is  not  a  case  of  mere  negligence 
in  not  making  a  levy  or  in  making  an  insufficient  one, 
where  only  reasonable  diligence  under  the  circumstances, 
would  be  required,  but  a  case  of  the  violation  of  a  positive 
duty  enjoined  by  law  to  levy  executions  in  the  order  of  time 
in  which  they  come  into  the  hands  of  the  officer,  upon  all 
the  property  of  the  judgment  debtor.  For  not  doing  so  in 
this  case  there  can  be  but  one  legal  excuse,  and  that  is  the 
interference  with  the  discharge  of  this  duty  by  the  appel- 
lant, which  caused  his  execution  to  lie  dormant  or  to  be 
deferred  to  the  junior  execution. 

If,  without  this  excuse  or  justification,  the  respondent,  as 
sheriff,  omitted  to  levy  the  execution  of  the  appellant  upon 
the  schooner  in  which  one  of  the  judgment  defendants 
owned  a  one-fourth  interest,  or  omitted  to  levy  the  junior 
execution  subject  to  that  of  the  appellant,  he  acted  at  his 
own  risk  and  is  liable  to  the  appellant.  Ordinary  diligence, 
honest  motives,  5r  mistaken  judgment  will  be  r^o  defense  in 
such  a  case;  for,  if  it  could  be,  the  positive  requirements  of 
the  law  in  this  respect  would  be  of  little  avail  in  preventing 
partiality  and  injustice,  and  a  clear  legal  right  might  bo  de- 
feated by  a  great  variety  of  excuses.  The  answer  sets  up 
"that  at  the  time  of  making  said  levy  the  plaintiflf  well 
knew  of  the  interest  in  said  vessel  being  owned  by  said 
Thompson,  but  did  not  inform  the  defendant  thereof,  nor 
request  the  defendant  to  levy  thereon,  and  that  it  was  sup- 
posed and  believed  by  this  defendant  and  by  said  plaintiff 
that  the  levy  on  the  stock  of  merchandise  would  be  amply 
sufficient  to  satisfy  plaintiff's  judgment.''  It  is  not  alleged, 
and  it  was  not  proved,  that  the  appellant  did  or  said  any- 
thing, or  that  he  did  not  remain  entirely  passive  throughout 
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until  the  commoncement  of  this  suit  The  answer  seems  to 
be  based  upon  the  appellant's  negligence  in  not  directing  a 
levy  upon  the  vessel  and  in  his  not  forbidding  its  sale  on  the 
junior  execution;  and  it  asserts  only  conditions  of  the  appel- 
lant's mind,  that  he  supposed  and  hdieved  the  first  levy  suffi- 
cient, without  alleging  that  he  ever  informed  the  respondent 
that  he  so  supposed  or  believed.  It  is  doubtful  whether  such 
an  opinion  expressed  by  the  appellant  would  have  excused 
or  justified  the  sheriff  in  disregarding  the  requirements  of 
the  law  in  this  respect,  but  this  even  was  not  alleged  or 
proved. 

The  glaring  fault  of  the  defense  is  apparent  in  the  ninth 
finding  of  fact  by  the  jury,  "  that  the  plaintiff  was  satisfied 
and  content  with  the  levy  as  made  by  the  defendant  under 
his  execution,  and  hdieved  that  an  adequate  and  sufficient 
amount  of  property  had  been  seized  thereunder  to  satisfy  his 
execation."  There  was  not  a  particle  of  evidence  to  sustain 
this  finding,  of  anything  the  appellant  had  ever  said  or  done, 
and  this  finding  is  an  inference  only  from  what  he  did  not 
say  or  do,  and  besides,  it  is  outside  of  any  issue  made  by  the 
answer,  for  it  is  not  alleged  that  the  plamtiflf  was  "  satisfied 
and  content  with  the  levy, "  but  only  that  he  supposed  and 
believed  it  was  sufficient.  In  the  sequel  it  appears  that  the 
levy  was  quite  insuficient,  and  that  the  amount  and  value  of 
the  property  levied  upon,  subject  to  prior  claims  upon  it,  was 
vastly  over-estimated,  at  least  by  the  respondent,  and  whether 
honestly  so  or  not  is  quite  immaterial  to  this  case.  In  re 
Jfawn/y  12  Wis.,  53;  Herman  on  Ex.,  242.  Much  is  said  in 
the  evidence,  in  the  charge  of  the  court,  and  in  the  findings, 
as  to  the  supposed  value  of  the  accounts  and  notes  belonging 
to  the  defendants  in  the  execution  at  the  time,  when  in  law 
they  were  not  subject  to  seizure  on  execution,  and  according 
to  the  return  made  upon  the  execution  by  the  respondent,  as 
sheriff,  they  were  not  in  fact  levied  upon,  and  his  return  is 
conclusive  on  that  question.    Sheldon  v.  Payne,  7  N.  Y., 
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453 ;  Eastmom  v.  BenneU,  6  Wis.,  232.  Tl^is  serves  to  show 
the  danger  of  departing  from  the  strict  rule  of  the  liability 
of  a  sheriff  in  not  following  the  direction  of  the  law  in  levy- 
ing executions  in  their  order  of  time,  and  in  allowing  evi- 
dence of  ordinary  diligence  in  excuse  of  this  violated  legal 
duty.  For  the  respondent  sets  up  that  the  appellant  directed 
him  to  levy  on  these  accounts  and  notes,  and  that  their  value 
was  estimated  in  determining  the  suflBciency  of  the  levy,  as 
evidence  of  due  diligence  and  honest  mistake. 

The  statute  requires  that,  "  upon  the  receipt  of  any  execu- 
tion, the  sheriff  or  other  oflBicer  shall  indorse  thereon  the 
year,  month,  day,  and  hour  of  the  day,  when  he  received  the 
same."  Section  2972,  R.  S.  The  only  possible  object  of 
this  statute  is,  that  the  oflBcer  shall  proceed  to  levy  execu- 
tions in  the  precise  order  of  time  in  which  they  are  so  re- 
ceived and  indorsed,  and  to  confer  upon  an  execution 
plaintiff  a  priority  of  right  to  such  levy,  and  therefore  a  prior 
lien  upon  the  property  of  the  execution  defendant ;  for  by 
another  statute  his  personal  property  is  not  bound  until 
seized  under  execution.  Section  2985,  R.  S.  Even  the  exact 
hour  of  the  day  when  the  execution  is  received  must  be  in- 
dorsed, so  that  the  diligent  plaintiff  may  have  the  benefit 
not  only  of  the  priority  of  right  given  by  the  statute,  but  of 
the  equitable  right  secured  by  the  maxims,  qui  prior  est 
tempore^  potior  est  jure^  and  vigilcmtibics  et  lum  dormientihus 
jura  auhservitiM.  As  to  the  general  duty  of  a  sheriff  upon 
the  receipt  of  an  execution,  the  language  of  Mr.  Justice 
Lyon  in  Elmore  v.  Hilly  46  Wis.,  618,  approved  by  the  pres- 
ent chief  justice  in  the  same  case,  61  Wis.,  365,  is  pertinent 
to  this  case:  '^  The  result  of  the  adjudications  on  the  subject 
seems  to  be,  that,  on  receipt  of  the  execution,  in  the  absence 
of  specific  instructionsy  the  oflBcer  must  proceed  with  rea- 
sonable celerity  to  seize  the  property  of  the  debtor,  if  he 
knows,  or  by  reasonable  care  can  ascertain,  that  such  debtor 
has  property  in  his  bailiwick  liable  to  seizure  upon  execu- 
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tion."  The  duty  of  levying  executions  in  the  order  of  time 
in  which  they  are  received,  is  recognized  in  Russell  v.  La/uy- 
ton^  14  Wis.,  202 ;  and  such  duty,  in  view  of  the  statute,  is 
clearly  defined  by  Chief  Justice  DncoN  in  Knox  v.  Webster, 
18  Wis.,  406.  That  case  is  especially  in  point,  not  only  in 
maintaining  the  strict  liability  of  the  Rheriflf  for  not  comply- 
ing with  the  law  in  this  respect,  but  in  the  facts;  for  in  that 
case,  as  in  this,  the  plaintiff  in  the  prior  execution  knew  of 
the  existence  of  the  property  liable  to  execution,  and  the 
sheriflf  did  not  until  it  was  turned  out  by  the  plaintiff  in  the 
junior  execution. 

The  language  of  the  chief  justice  in  that  case  is  so  appro- 
priate in  this,  that  an  extended  quotation  from  the  opinion 
is  warranted :  "  As  to  the  duty  of  the  sheriflf  in  making  the 
lew,  we  are  satisfied  he  should  have  levied  the  senior  ex  ecu- 
tion  first.  The  decision  in  Russell  v,  Zawton  proceeded  on 
this  supposition  in  all  cases  where  the  several  executions  are 
in  the  hands  of  the  same  officer.  The  statute,  sec.  15,  [ch.  134, 
JR.  S.  1858],  requires  the  sheriflf  under  the  sanction  of  his  oflft- 
dal  oath,  to  indorse  upon  every  execution  the  year,  month, 
day,  and  hour  of  the  day,  when  he  received  the  same.  No 
reason  is  perceived  for  this  unless  it  be  to  furnish  unequivocal 
and  satisfactory  evidence  upon  which  to  determine  disputed 
questions  of  priority  and  preference  among  diflferent  execution 
creditors  of  the  same  debtor,  and  to  enable  the  sheriflf  to 
guard  against  mistakes.  He  is  a  public  officer  of  whom  the 
law  requires  the  strictest  impartiality  between  those  who  are 
obliged  to  have  his  services,  and  this  impartiality  cannot  be 
enforced  except  upon  the  rule  that  he  must  at  his  peril  levy 
and  satisfy  executions  according  to  their  seniority  in  his 
hands.  Once  allow  it  to  be  a  race  of  diligence  between  the 
diflferent  creditors  in  finding  and  pointing  out  the  property 
of  the  debtor,  and  what  a  door  to  partiality,  fraud  and  strife 
would  be  opened !  The  sheriflf  might  neglect  inquiry,  or  be 
wilfully  ignorant,  for  the  sake  of  favoring  one  or  oppressing 
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another  creditor,  and  the  whole  controversy  would  be  thrown 
upon  the  uncertain  testimony  of  interested  and  suspicious  wit- 
nesses. We  do  not  doubt,  therefore,  that  it  was  the  intention 
of  the  legislature,  as  it  is  the  course  of  reason,  that  execu- 
tions should  be  levied  according  to  seniority,  and  that  the 
sheriflf  in  this  case  was  not  justified  in  levying  the  junior  ex- 
ecution first  because  the  creditor  in  that  execution  had  been 
more  successful  than  himself  in  finding  the  property  of  the 
execution  debtor." 

The  prior  receipt  by  the  sheriflf  of  an  execution  gives  to  the 
"execution  plaintiff  a  prior  right  of  levy ;  but  of  course  such 
right  may  be  waived  or  relinquished  by  any  unequivocal  act 
or  conduct  on  the  part  of  the  plaintiflF,  indicating  such  an 
intent;  but  such  act  or  conduct  must  be  of  such  a  character 
as  would  waive  or  relinquish  any  other  legal  right.  It  is 
inconceivable  how  this  can  be  done  without  some  interfer- 
ence by  the  plaintiflf  with  the  duty  of  the  sheriflf  —  some 
direction,  authority  or  consent  that  his  execution  lie  dormant, 
and  that  a  junior  execution  shall  have  preference  and  priority 
of  levy;  or,  as  is  said  in  Herman  on  Executions,  268,  "  there 
must  in  this  case  be  an  interference  with  the  execution  of 
the  writ  by  the  plaintiflf  in  order  to  make  it  dormant."  As 
in  the  case  of  KeUogg  v,  Oriffin^  17  Johns.,  274,  where  the 
plaintiflf  directed  the  sheriflf  to  make  a  levy,  and  then  to  do 
nothing  more  without  his  order,  it  was  held  a  fraud  as 
against  junior  judgment  creditors,  and  the  preference  was 
lost.  But  where  the  plaintiflf  remains  passive,  and  neither 
says  nor  does  anything  to  interfere  with  the  conduct  of  the  offi- 
cer, no  matter  how  long  he  may  have  silently  acquiesced  in  the 
delay  or  misconduct  of  the  oflBcer,  his  execution  will  not  be 
declared  dormant,  and  he  will  not  lose  his  preference,  as  in 
Herhimer  Co,  Bank  v,  Brown^  6  Hill,  232.  Nor  will  an  exe- 
cution become  dormant  by  mere  indulgence  or  negligence,  as 
in  Russell  v.  6Hbbs,  5  Cow.,  390.  Nor  by  delay,  unless  the 
delay  is  caused  by  the  interference  or  direction  of  the  plaint- 
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iff,  as  in  Benjamin  v.  Smithy  12  "Wend.,  404.  Nor  does  the 
receipt  of  the  money  by  the  plaintiff,  made  by  the  sheriff 
on  his  first  levy,  waive  his  right  to  hold  the  sheriff  liable  for 
not  also  seizing  the  property  upon  which  the  junior  execu- 
tion was  levied.  Holmes  v.  Clifton^  10  Ad.  &  EIL,  673.  Nor 
is  the  plaintiff  bound  to  turn  out  property  to  the  sheriff  in 
order  to  save  it  from  the  levy  of  a  junior  execution.  Air 
lany  Gity  Bank  v.  DorVy  Walker  (Mich.),  317. 

There  are  many  other  cases  of  similar  import  cited  to  the 
text  of  Herman  on  Executions,  268 ;  and  several  are  cited  in 
the  brief  of  the  learned  counsel  of  the  appellant,  to  which 
we  need  not  specially  refer.  We  have  not  had  occasion  to 
examine  beyond  the  brief  of  the  learned  counsel  of  the  ap- 
pellant, for  it  is  especially  able  and  complete  on  all  the  ques- 
tioDs  presented  by  the  record.  We  have  not  referred  to  the 
brief  of  the  learned  counsel  of  the  respondent,  although 
able,  and  evincing  ingenuity  and  research,  because  the  au- 
thorities cited  are  applicable  only  to  cases  of  the  negligence 
of  the  officer  in  not  levying  or  in  making  an  insuflBcient  levy 
upon  the  property  of  the  judgment  defendant,  and  strictly 
applicable  to  the  wrong  theory  upon  which  the  cause  was 
tried  at  the  circuit. 

In  conclusion,  it  is  proper  to  say  that  when  the  respondent 
ascertained  that  one  of  the  defendants  owned  an  interest  in 
the  schooner  Felicitous  subject  to  levy,  the  law  made  his 
duty  plain  to  levy  the  execution  of  the  appellant  upon  it,  or 
to  levy  the  junior  execution,  if  at  all,  subject  to  that  of  the 
appellant  already  in  his  hands,  unless  he  had  the  authority, 
direction  or  consent  of  the  appellant  that  he  need  not  do  so, 
or  unless  the  appellant  in  some  unequivocal  manner  had 
waived  his  prior  right.  The  insuflBciency  of  the  answer  in 
the  respects  already  indicated  was  not  supplied  by  any 
proofs,  so  that  the  answer  could  stand  amended  in  those  re- 
spects; and  an  objection  having  been  made  to  any  evidence 
under  the  answer  on  account  of  its  insuflBciency  to  state  a 
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defense,  the  various  exceptions  in  the  course  of  the  trial,  and 
to  the  instructions  of  the  court  to  the  jury  and  to  the  find- 
ings of  the  jury,  need  not  be  noticed,  holding,  as  we  do,  that 
such  objection  to  any  evidence  under  the  answer  should  have 
been  sustained. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


Bill  vs.  Stoll. 

4prt?  13— May  10,  1882, 

Evidence.    TrwMociwtiB  and  eommunications  with  deceased  person. 

In  ejectment  it  appeared  that  plaintiff  claimed  under  a  deed  from 
one  K.,  executed  in  1858  and  recorded  in  1878;  and  that  defendant, 
who  disclaimed  title  and  denied  possession,  had  never  been  in  pos- 
session, except  as  he  had  been  overseer  of  a  body  of  men  who 
worked  the  land  as  members  of  a  **  colony  "  presided  over  by  one 
O.  Defendant's  evidence  tended  to  show  that  the  deed  to  plaintiff 
remained  in  the  grantor's  hands  for  four  or  five  years  after  its 
date,  and  was  then  delivered  by  the  grantor  to  O.,  who  retained 
possession  of  it  until  his  death,  in  1878;  and  that  it  was  then  de- 
livered to  plaintiff  by  an  administrator  of  O.'s  estate,  without 
authority.  Plaintiff  was  then  allowed  to  testify  to  conversations 
and  agreements  between  himself  and  O.  in  his  life-time,  tending 
to  show  that  O.  received  and  held  the  deed  as  plaintiff's  agent. 
Held,  that  as  defendant  *'  sustains  his  liability  to  the  cause  of 
action,"  if  at  all,  from  having  charge  of  men  cultivating  the  land 
under  O.  as  head  of  the  colony,  the  evidence  was  inadmissible 
under  sec.  4069,  R.  S. 

APPEAL  from  the  Circuit  Court  for  Manitowoc  County. 

Ejectment,  for  forty  acres  of  land,  commenced  May  27, 
1878.  The  complaint  is  in  the  statutory  form,  and  asks  for 
mesne  profits.  The  plaintiff  recovered  judgment  by  default, 
and  was  put  into  possession  by  execution  issued  thereon. 
The  defendant's  default  having  been  excused  on  payment  of 
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costs,  he  served  an  answer  therein  August  25,  1879,  contain- 
ing:   (1)  A  general  denial.    (2)  An  allegation  that  the  de- 
fendant had  never  been  In  possession,  nor  claimed  title 
to,  nor  received  any  of  the  rents  or  profits  of,  the  land. 
(3)  That,  more  than  twenty  years  before,  the  land  had  been 
purchased  by  one  Kunzweiler  for,  and  with  funds  belonging 
to,  a  voluntary  association  called  the  "  Colony  of  St.  Naz- 
ianz,"  of  which  one Oschwald  was  then  the  recognized  head; 
that,  at  the  request  of  Oschwald,  Kunzweiler  made  several 
deeds  of  several  tracts  of  lands,  and  in  each  named  some 
member  of  the  association  as  grantee,  but  never  delivered 
any  of  the  deeds,  and  the  same  were  kept  in  Kunzweiler's 
possession  several  years,  and  then,  on  his  withdrawal  from 
the  colony,  turned  over  to  Oschwald  without  any  direction 
to  have  any  deed  delivered  to  the  plaintiff,  and  Oschwald 
never  delivered  any  deed  to  him,  but  the  deed  under  which 
the  plaintiff  claims  title  was  found  among  Oschwald's  pri- 
vate papers  after  his  death,  in  1873,  and  was  retained  by  the 
defendant  as  Oschwald's  administrator  until  1878,  when  one 
Shove,  having  become  administrator  de  bonis  non,  got  the 
deed  into  his  possession  and  gave  it  to  the  plaintiff,  and 
the  same  was  thereupon  recorded  for  the  first  time;  that 
the  plaintiff  never  paid  Kunzweiler  any  consideration  for  the 
land,  and  never  had  any  talk  or  dealings  with  him  in  rela- 
tion to  it,  and  that  the  colony  had  occupied  the  land  for 
more  than  twenty  years,  and  received  the  rents  and  profits, 
and  paid  all  the  taxes.    On  the  first  trial  of  these  issues, 
a  verdict  and  judgment  were  rendered  in  favor  of  the 
defendant. 

On  a  second  trial  the  plaintiff  gave  record  evidence  of 
title  in  Starkweather,  December  12,  1857,  through  the  fore- 
closure of  a  mortgage  executed  by  Oschwald  August  22, 
1854,  covering  the  lands  in  question  and  a  large  amount  of 
other  lands ;  also  a  deed  from  Starkweather  to  Kunzweiler, 
executed  and  recorded  October  4, 1858,  of  the  lands  obtained 
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by  Starkweather  under  the  foreclosure,  including  the  forty 
acres  in  question;  also  the  record  evidence  of  a  deed  from 
Kunzweiler  and  wife  to  the  plaintiff,  dated  October  15, 1858, 
and  recorded  February  11,  1878 ;  also  evidence  tending  to 
show  that  all  the  forty,  except  about  fourteen  acres,  had  for 
some  years  been  worked  by  men  under  the  charge  of  the  de- 
fendant, and  the  annual  use  of  the  portion  so  worked  was  worth 
about  $70.  The  defendant  thereupon  gave  evidence  tending 
to  prove  the  following  facts :  Both  the  parties  had  for  many 
years  been  members  of  the  colony,  the  former  as  baker  and 
the  latter  in  charge  of  laboring  men.  After  the  colony  lost 
their  lands  by  the  foreclosure  of  the  Oschwald  mortgage, 
Kunzweiler  purchased  back  in  his  own  name  from  Stark- 
weather 1,400  acres  of  land,  including  the  forty  in  question, 
for  the  colony,  and  the  colony,  or  Oschwald  for  them, 
went  into  possession.  The  colony  remained  in  possession  of 
all  the  forty,  except  the  fourteen  acres  which  had  been  sold 
to  other  parties,  until  this  suit.  In  1858  Kunzweiler,  at  the 
request  of  Oschwald,  who  claimed  that  some  of  the  people 
of  the  colony  were  "  getting  ugly,"  executed  several  deeds 
of  several  pieces  of  land,  running  to  sundry  parties,  including 
the  deed  to  the  plaintiff,  but  retained  possession  of  all  such 
deeds  until  1862  or  1863,  when  he  delivered  all  the  deeds, 
including  the  one  in  question,  to  Oschwald,  and  then  with- 
drew from  the  colony.  He  never  made  any  bargain  or  sale 
or  agreement  with  the  plaintiff  of  or  concerning  the  forty  in 
question,  or  any  part  thereof;  but,  about  the  time  he  exe- 
cuted the  deed  to  the  plaintiff,  he  did  take  from  him  a  note 
and  mortgage  on  the  forty  for  about  $350,  which  he  assigned 
to  Starkweather,  and  which  was  subsequently  paid  with 
money  of  the  colony  furnished  by  Oschwald.  Oschwald  re- 
tained the  deed,  with  others,  until  his  death,  in  1873,  when 
it,  with  others,  was  found  among  his  private  papers.  It  was 
then  for  some  time  in  the  possession  of  the  defendant  as 
administrator  of  Oschwald,  and  afterwards  came  into  the  pos- 
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session  of  one  Shove  as  administrator  de  honia  rum  of  Osch- 
wald,  and  from  him  came  into  the  possession  of  the  plaintiff, 
who  had  it  recorded.  The  plaintiff  withdrew  from  the 
colony,  and  on  the  2d  of  April,  1873,  after  the  death  of 
Oschwald,  his  successor  as  head  of  the  colony,  Father  Mutz, 
and  the  defendant  settled  the  plaintiff's  account  with  the 
colony  by  paying  him  $1,200  and  taking  his  receipt  there- 
for, as  follows: 

"Received  of  Anton  StdU  the  sum  of  twelve  hundred  dol- 
lars ($1,200),  in  full  of  all  account  of  deceased  Rev.  Ambrose 
Oschwald,  up  to  date. 

''St.  Nazicmz,  Ajml )?,  1873.  Gboeob  Bill. 

"John  Schupp, 

"Max  Benzinoeb.*' 

The  plaintiff  never  made  any  claim  to  the  land  until  1877, 
and  never  paid  any  taxes  thereon.  In  rebuttal  the  plaintiff 
was  allowed  to  testify,  against  repeated  objections  on  the 
part  of  the  defendant,  as  to  his  letting  Oschwald,  as  head  of 
the  colony,  have  money  in  1854,  while  both  were  in  the  old 
country ;  as  to  an  understanding  between  them,  prior  to  the 
deed  in  question,  in  which  Oschwald  promised  him  forty 
acres  of  land  for  certain  moneys'he  had  advanced;  that  the 
deed  in  question  was  executed  and  delivered  to  him  by  Kunz- 
weiler  in  pursuance  of  an  agreement  or  understanding  which 
he  had  with  Oschwald ;  that  on  the  same  day  he  received 
the  deed  he  gave  it  to  Oschwald  for  safe-keeping;  and  also 
as  to  a  conversation  between  him  and  Oschwald  touching 
the  giving  of  the  mortgage,  and  its  payment. 

The  jury  returned  the  following  special  verdict:  "1.  Qvss- 
tion.  Was  the  deed  of  Ulrich  Kunzweiler  and  wife  to  the 
plaintiff,  dated  October  16,  1858,  of  the  premises  described 
in  the  complaint,  ever  delivered  to  the  plaintiff?  Amwer. 
Yes.  2.  Question.  Was  the  plaintiff  the  owner  in  fee  of  the 
premises  described  in  the  complaint  at  the  commencement  of 
this  action  ?    Answer.  Yes.    8.  Question.  Did  the  defendant 
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actually  occupy  the  premises  described  in  the  complaint,  ex- 
cept the  ten  and  a  half  or  eleven  acres  occupied  by  Mrs. 
Sonners  and  the  three  acres  occupied  by  Mrs.  Gusterman,  or 
exercise  acts  of  ownership  on  the  premises  claimed,  or  claim 
the  title  thereto,  or  some  interest  therein,  at  the  commence- 
ment of  this  action?    Answer.  Yes." 

Upon  this  verdict  judgment  was  rendered  in  favor  of  the 
plaintiff;  and  the  defendant  appealed  therefrom. 

The  cause  was  submitted  on  the  brief  of  Nash  <&  SchmitB 
for  the  appellant,  and  that  of  H.  O.  <&  W.  J.  Turner  for  the 
respondent 

Cassoday,  J.  The  answer  is  purely  defensive.  It  denies 
title  in  the  plaintiff.  It  disclaims  both  title  and  possession  in 
the  defendant.  It  asserts  possession  in  the  association  or 
colony,  but  fails  to  name,  by  way  of  counterclaim  or  other- 
wise, any  legal  or  equitable  owner  or  owners,  or  to  allege  that 
the  defendant  occupied  under  any  such  owner  or  owners. 
The  whole  case,  therefore,  turned  upon  the  delivery  or  non- 
delivery of  the  deed  to  the  plaintiff,  and  the  possession  of 
the  premises. 

The  first  question  submitted  to  the  jury  involves  the  yHbI 
issue  in  the  case.  The  second  question  submitted  seems  to  be 
a  mere  legal  conclusion  from  the  first,  and  the  propriety  of 
its  submission  at  all  may  be  doubtf uL  The  third  question 
submitted  involves  four  alternatives,  so  that  it  is  impossible 
to  tell  which  the  answer  "  Yes  "  refers  to ;  and  hence  it  may 
be  obnoxious  to  the  criticism  in  Jewell  v.  C,  Si,  P.  dh  M, 
Railway  Co,^  54  Wis.,  610,  and  cases  there  cited.  But  the 
determination  of  this  appeal  must  depend  upon  whether  the 
court  was  correct  in  allowing  the  plaintiff  to  testify  as  to 
conversations,  dealings  and  transactions  had  by  him  person- 
ally in  relation  to  the  land,  and  the  consideration  therefor, 
with  Oschwald,  under  or  through  whom  the  plaintiff  claims 
title.    This  class  of  evidence  became  peculiarly  significant, 
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since  the  question  was,  in  effect,  submitted  to  the  jury, 
whether  such  delivery  of  the  deed  to  plaintiff  was  effected 
by  delivery  to  or  through  Oschwald.  We  are  clearly  of 
the  opinion  that  the  class  of  testimony  indicated  should 
have  been  excluded.  The  statute  clearly  provides  that  no 
party  shall  be  examined  as  a  witness  in  respect  to  any  trans- 
action or  communication  by  him  personally  with  a  deceased 
person,  in  any  civil  action  in  which  the  opposite  party  de- 
rives his  title  or  sustains  his  liability  to  the  cause  of  action 
through  or  nnder  such  deceased  person.  Section  4069,  R  S. 
Here  the  defendjJLnt  "  sustains  his  liability  to  the  cause  of  ac- 
tion," if  at  all,  by  having  charge  of  men  cultivating  the  land 
under  "  Father  Oschwald,"  as  the  head  of  the  colony.  The 
action  is  the  same  in  effect  as  though  it  had  been  brought 
against  "Father  Oschwald"  in  his  life-time,  in  which  case, 
we  apprehend,  counsel  would  not  have  contended  that,  had 
the  supposed  action  been  revived  in  the  name  of  the  defend- 
ant, as  administrator  of  Oschwald,  the  plaintiff  would  have 
been  a  competent  witness  in  his  own  behalf  as  to  such  per- 
sonal transactions  and  communications  by  him  with  the  de- 
ceased. And  yet,  we  think,  there  is  no  distinction  in 
principle  between  the  supposed  case  and  the  one  here  pre- 
sented. Assuming  that  Kunzweiler's  version  of  the  execu- 
tion of  the  deed  by  him,  and  the  subsequent  delivery  thereof 
to  Oschwald,  was  correct,  and  that  the  deed  was  not  exe- 
cuted in  pursuance  of  any  agreement  or  understanding  with 
the  plaintiff,  and  since  the  undisputed  evidence  shows  that 
after  Oschwald  obtained  the  deed  he  continued  to  hold  the 
same  until  his  death,  it  would  seem  to  follow  that  there  could 
have  been  no  actual  delivery. 

If  this  is  so,  then  it  would  seem  that  one  object  of  the 
evidence  referred  to  was  to  raise  an  inference  in  the  mind  of 
the  jury  that  Father  Oschwald,  as  the  head  of  the  colony, 
obtained  the  deed  from  Kunzweiler  for  and  in  behalf  of  the 
plaintiff,  and  hence  that  the  delivery  to  him  was,  in  effect,  a 
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delivery  to  the  plaintiff.  Upon  that  theory  it  may  be  doubt- 
ful, independent  of  the  statute,  whether  the  plaintiff  can  be 
allowed  to  testify  in  his  own  behalf  to  transactions  and  com- 
munications between  himself  and  his  own  agent  or  equitable 
grantor;  but  especially  is  this  so  under  the  statute  as  against 
one  who  claims  to  have  committed  the  acts  complained  of 
under  'the  general  authority  of  the  same  Father  Oschwald. 
But  as  the  court  puts  this  decision  upon  the  statutory  objec- 
tion alone,  it  is  unnecessary  to  pursue  the  subject  further. 

By  the  Court. — The  judgment  of  the  circuit  court  ia  re- 
versedy  and  the  cause  is  remanded  for  a  new  trial 


Whiie  and  another  vs.  Lueps,  Administrator. 

AprU  13— May  10, 1882. 

EvmENCR.    (1)  Proof  must  foUow  pleading.   (2 J  Relevancy  of  evidence. 

1.  Where  plaintiffs  claimed,  under  an  alleged  express  agreement  with 

defendant's  intestate,  a  certain  percentage  of  a  claim  prosecuted 
by  them  against  a  railroad  company,  for  their  services  as  attorneys, 
evidence  that  the  services  were  reasonably  worth  that  amount  was 
inadmissible. 

2.  Where  plaintiffs  had  given  some  evidence  of  the  agreement  so 

alleged,  it  was  error  to  reject  evidence  for  defendant  that  the 
plaintiffs  had  instructed  the  witness  to  secure  for  them  clients 
who  had  claims  against  the  railroad  company  similar  to  that  of  said 
intestate,  under  an  agreement  that  they  would  prosecute  the  same 
for  a  less  percentage  than  that  here  claimed,  and  that  witness 
saw  the  deceased,  told  him  of  this  proposition,  and  induced  him 
to  go  to  plaintiffs  for  the  purpose  of  having  his  suit  prosecuted 
under  that  arrangement — such  evidence  having  some  tendency  to 
show  what  was  the  actual  agreement  between  plaintids  and  said 
deceased. 

APPEAL  from  the  Circuit  Court  for  Manitowoc  County. 

The  plaintiffs,  who  were  attorneys-at-law  doing  business  as 

a  firm,  presented  a  claim  for  professional  services  against  the 
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estate  of  Jacob  Lueps,  deceased,  and  filed  a  bill  of  particulars. 
The  county  court  having  allowed  such  claim,  the  adminis- 
trator appealed  to  the  circuit  court,  where  the  cause  was 
tried  by  a  referee,  and  upon  his  report  judgment  was  rendered 
for  the  plaintiflfs.  The  administrator  appealed  from  such 
judgment.  There  were  no  formal  pleadings.  The  case  is 
further  stated  in  the  opinion. 

The  cause  was  submitted  on  the  brief  oi  H,  O,  &  W.  J. 
Turner  for  the  appellant,  and  that  of  J,  S.  Andersariy  of 
counsel,  and  If.  Sibreey  as  attorney,  for  the  respondents. 

Cole,  C.  J.  In  the  bill  of  particulars  the  plaintiffs  claimed 
$300,  "  as  per  agreement  at  ten  per  cent,^^  made  with  the  de- 
ceased. In  other  words,  they  claimed  that  there  was  a 
special  contract  as  to  the  amount  which  they  were  to  receive 
for  their  services  in  the  suit  prosecuted  on  behalf  of  Jacob 
Lueps  against  the  railroad  company.  It  is  very  obvious 
that,  if  such  a  contract  was  made,  it  would  regulate  the 
amount  which  the  plaintiffswere  to  receive  for  their  services 
in  that  suit,  regardless  of  the  question  whether  it  was  a  rea- 
sonable compensation  or  not.  The  parties  were  confined  to 
the  terms  of  this  special  contract,  and  all  testimony  tending 
to  show  that  $300  was  a  reasonable  charge  for  the  services 
rendered  was  improper.  The  plaintiflfs  did  not  prove  by  any 
direct  or  positive  testimony  the  special  contract;  but  this 
might  have  been  owing  to  the  fact  that  Jacob  Lueps  was 
dead,  and  they  could  not  testify  as  to  their  agreement  made 
with  him.  But  still  they  counted  on  such  an  agreement,  and 
gave  such  evidence  to  establish  it  as  was  within  their  power. 
To  meet  the  case  sought  to  be  established  by  the  plaintiflTs, 
that  they  were  to  have  ten  per  cent,  of  the  amount  collected 
of  the  railroad  company,  the  defendant  proposed  to  prove  by 
the  witness  Klingholz  that  the  plaintiffs,  or  one  of  them,  had 
instructed  him  to  secure  for  them  clients  who  had  similar 
claims  against  the  railroad  company  under  an  agreement 
that  they  would  prosecute  such  claims  for  ten  per  cent  on 
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all  less  than  $1,000,  and  for  five  per  cent,  on  all  above  that 
amount ;  and  that  witness  saw  Jacob  Lueps  and  told  him  of 
this  agreement  with  plaintiffs,  and  induced  Lueps  to  go  to 
them  and  have  his  suit  prosecuted  under  that  arrangement. 
This  testimony  was  objected  to  as  incompetent,  and  excluded 
by  the  referee.  It  seems  to  us  the  proposed  testimony  was 
proper  and  should  have  been  received.  It  might  have  been 
suflBciently  clear  and  satisfactory — if  the  defendant  had  been 
permitted  to  introduce  it — to  have  justified  the  inference 
that  the  plaintiffs  undertook  to  prosecute  the  claim  of  Jacob 
Lueps  under  that  agreement.  If  so,  they  were  really  en- 
titled to  recover  only  five  per  cent,  on  this  claim.  It  is  quite 
true,  the  witness  did  not  pretend  that  he  was  constituted  an 
agent  of  the  plaintiffs  to  make  contracts  with  clients  for 
professional  services,  and  bind  them  by  such  contracts;  but 
the  witness  did  pretend  to  know  what  arrangement  or  agree- 
ment Lueps  had  with  them  in  regard  to  carrying  on  his  suit 
against  the  company,  and  that  they  had  agreed  to  prosecute 
all  claims  of  over  $1,000  in  amount  for  five  per  cent. ;  and  it 
was  proposed  to  show  by  the  witness  that  he  saw  Lueps,  in- 
formed him  of  this  agreement,  and  induced  him  to  go  to  the 
plaintiffs  and  have  his  suit  prosecuted  under  it.  Whether 
the  witness  went  with  Lueps,  and  was  present  at  the  conver- 
sations between  him  and  the  plaintiffs,  so  that  he  could 
testify  to  what  contract  was  actually  made,  if  any  was  in 
fact  made,  for  carrying  on  the  suit,  or  whether  he  was  only 
instrumental  in  bringing  the  parties  together,  were,  of 
course,  matters  which  might  affect  the  weight  or  conclusive 
character  of  his  evidence,  but  did  not  render  it  incompetent. 
It  seems  to  us  the  referee  erred  in  excluding  the  proposed 
testimony,  and  that  the  circuit  court  should  have  refused  to 
confirm  his  report  for  that  reason.  The  testimony  having 
been  rejected,  there  is  no  other  course  to  be  pursued  but  to 
reverse  the  judgment  and  send  the  cause  back  for  a  new 
trial. 
By  the  Court, —  It  is  so  ordered. 
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Selz  and  another  vs.  The  Ferst  National  Bank  of  Fobt 

Atkinson,  Garnishee,  etc. 

April  IS —  May  10,  1882, 

Gabnishmbnt.    No  issue:  dismissal:  costs. 

When  a  garnishee  has  answered  under  seo.  2760,  R.  S.,  merely  setting 
out  the  facts  and  submitting  it  to  the  court  to  determine  thereon 
whether  he  is  chargeable  as  garnishee,  if  the  plaintiff  does  not  take 
issue  upon  the  truth  of  the  answer,  nor,  within  a  reasonable  time, 
move  for  judgment  upon  it,  or  give  the  garnishee  notice  that  he 
claims  nothing  from  him  and  consents  to  a  dismissal  of  the  pro- 
ceedings, the  garnishee  may  move  for  such  dismissal;  but,  upon 
the  granting  of  his  motion,  he  will  not  be  entitled  to  costs  as  upon 
trial  of  an  ordinary  action,  but  only  to  the  costs  of  the  motion  in 
addition  to  the  three  dollars  allowed  him  by  the  statute  for  draw- 
ing and  serving  his  answer. 

APPEAL  from  the  Circuit  Court  for  Jefferson  County. 

Plaintiffs  appealed  from  that  part  of  the  judgment  herein 
which  awarded  costs  against  them  in  favor  of  the  garnishee. 
The  case  is  stated  in  the  opinion. 

For  the  appellants  there  was  a  brief  by  Dams  <&  RiesSy 
and  oral  argument  by  T.  R.  Shejpa/rd. 

The  cause  was  submitted  for  the  respondent  on  the  brief 
of  Z.  B.  <&  C.  A.  CasweU. 

Taylob,  J.  The  garnishee  respondent  in  this  case  was  duly 
summoned,  and  filed  an  answer,  properly  verified  under  sec. 
2760,  K.  S.  1878,  setting  out  the  facts,  and  claiming  to 
be  in  doubt  whether,  upon  such  statement  of  facts,  he  was 
in  any  way  chargeable  as  garnishee  in  the  action.  The 
plaintiffs  and  appellants  took  no  issue  upon  the  answer,  nor 
did  they  move  for  any  judgment  against  the  garnishee  upon 
the  answer  filed.  The  garnishee  made  a  motion  in  the  court 
that  the  proceedings  be  dismissed,  and  that  he  recover  costs 
against  the  appellants.  This  motion  was  made  and  served 
August  16,  1880,  but  no  decision  was  made  thereon,  and  a 
VoL.LV— 15 
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second  motion  was  made  and  served  for  the  June  term,  1881. 
Shortly  after  the  first  motion  was  served,  and  before  the  day 
of  hearing,  the  appellants  served  notice  upon  the  garnishee 
in  writing,  as  follows :  "  The  above  entitled  action  as  to  said 
garnishee  is  hereby  dismissed,  and  the  said  garnishee  is 
herebj^  discharged  fi*om  any  and  aU  further  liability  herein." 
With  this  notice  the  appellants  tendered  one  dollar  to  the 
garnishee.  Judgment  was  rendered  in  the  main  action  on 
the  27th  day  of  July,  1880.  On  the  hearing  of  the  second 
motion  to  dismiss  the  proceedings,  the  court  ordered  the  pro- 
ceedings dismissed  and  that  the  garnishee  have  his  costs  taxed 
as  in  an  ordinary  action.  To  this  order  the  appellants  ex- 
cepted so  far  as  it  granted  taxable  costs  to  the  garnishee.  The 
garnishee  afterwards  taxed  costs  against  the  appellants  for  the 
sum  of  $66.91,  and  had  judgment  against  them  for  that 
amount.  Proper  exceptions  were  taken  to  the  taxation  of 
such  costs. 

The  only  question  to  be  decided  upon  this  appeal  is, 
whether  a  garnishee  who  appears  and  answers  as  required 
by  sec.  2760,  R.  S.  1878,  and  upon  whose  answer  the  plaint- 
iff in  the  action  does  not  take  issue,  or  apply  for  any  judg- 
ment in  his  favor,  is  entitled  to  costs  as  in  an  ordinary 
action  upon  a  formal  motion  to  dismiss  the  proceedings 
against  him.  We  are  very  clear  that  the  statute  does  not 
give  costs  to  the  garnishee  as  in  an  ordinary  action,  except 
in  cases  where  there  is  an  issue  of  fact  or  of  law  made  upon 
the  answer  of  the  garnishee  by  the  plaintiff  in  the  original 
action.  The  statute  expressly  provides  that  when  the  gar- 
nishee denies  in  general  terms  all  liability,  in  the  form 
prescribed  in  sec.  2759,  the  proceeding  shall  be  deemed  dis- 
continued, unless  the  plaintiff  shall,  within  twenty  days  after 
the  service  of  such  answer,  serve  on  him  a  notice  that  he 
will  maintain  him  to  be  liable  as  garnishee;  and  where  no 
such  notice  is  served,  the  proceedings  are  ended,  and  the 
garnishee  is  entitled  to  one  dollar  for  his  costs,  and  no  more. 
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If  the  garnishee  makes  his  answer  under  sec.  2760,  he  may, 
if  he  admits  any  indebtedness,  pay  the  amount  so  admitted 
to  the  officer  or  the  clerk  of  the  court,  less  the  sum  of  three 
dollars  for  his  costs  of  such  answer.  When  this  latter  an- 
swer is  made,  it  is  conclusive  of  the  truth  of  the  facts  therein 
stated,  unless  the  plaintiff  shall  within  twenty  days  serve 
upon  the  garnishee  a  notice  in  writing  that  he  elects  to  take 
issue  on  his  answer,  in  which  case  the  issue  shall  stand  for 
trial  as  a  civil  action,  in  which  the  affidavit  on  the  part  of 
the  plaintiff  shall  be  deemed  the  complaint  and  the  gar- 
nishee's affidavit  the  answer  thereto.  These  provisions  were 
clearly  intended  to  limit  the  right  of  the  garnishee  to  one 
dollar  for  drafting  and  serving  his  answer  in  the  first  case, 
and  to  three  dollars  for  the  same  service  in  the  second  case, 
in  all  cases  where  the  plaintiff  accepts  the  answer  of  the 
garnishee  as  satisfactory. 

But  when  the  answer  is  made  under  sec.  2760,  there  may 
arise  a  question  as  to  the  rights  of  the  respective  parties 
upon  the  facts  stated  therein ;  and  in  such  case  it  may  be 
necessary  that  an  application  be  made  to  the  court  to  deter- 
mine such  rights.  That  case  is  provided  for  by  the  last 
clause  of  sec.  2763,  which  reads  as  follows:  "The  plaintiff 
may  in  all  cases  move  the  court  upon  the  answer  of  the  gar- 
nishee, and  of  the  defendant  if  he  shall  have  so  answered, 
for  such  judgment  as  he  shall  be  entitled  to  thereon,  but  any 
such  judgment  shall  be  no  bar  beyond  the  facts  stated  in 
such  answers."  This  application  must,  in  all  cases,  be  made 
upon  the  facts  stated  in  the  answer.  No  issue  upon  the 
facts  is  made,  and  the  court  must  determine  whether,  as  a 
matter  of  law,  upon  the  stated  and  admitted  facts,  the 
plaintiff  is  entitled  to  judgment  against  the  garnishee,  and 
for  what  sum.  It  may  be  urged,  and  we  think  with  great 
propriety,  that  in  all  cases  of  answer  made  under  sec.  2760, 
the  garnishee  is  entitled  to  know  within  a  reasonable  time 
whether  the  plaintiff  intends  to  claim  that  he  is  liable  upon 
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his  answer  beyond  the  liability  admitted  therein^  or,  if  none 
be  admitted,  that  upon  the  facts  stated  he  is  liable  for  some 
amount;  and  consequently  if  the  plaintiff  does  not  move  for 
judgment  upon  the  answer,  as  he  may  under  the  provision  of 
law  aboive  quoted,  and  does  not  give  him  notice  that  he 
claims  nothing  of  him  except  the  amount  admitted  to  be 
due,  or,  if  nothing  be  admitted,  that  he  claims  nothing,  and 
consents  to  a  dismissal  of  the  proceedings,  he  has  the  right  to 
move  the  court  to  dismiss  the  proceedings  against  him  as  a 
matter  of  right. 

We  think  the  practice  adopted  by  the  garnishee  in  this 
case  was  in  all  respects  proper,  and  that  he  was  entitled  to 
make  his  motion  to  dismiss  the  proceedings  so  as  to  place 
himself  right  on  the  record.  But  the  fact  that  he  has  this 
right  to  move  to  clear  himself  from  the  record,  does  not,  we 
think,  give  him  a  right  to  costs  as  in  an  ordinary  action.  If 
upon  such  motion  there  appears  to  have  been  any  unnecessary 
delay  on  the  part  of  the  plaintiff  in  giving  notice  that  he 
consents  to  dismiss  the  proceedings  against  the  garnishee,  the 
court  would  undoubtedly  be  justified  in  awarding  the  moving 
party  the  costs  of  the  motion.  But  beyond  that  we  can  see 
no  propriety  in  charging  the  plaintiff  with  costs  as  upon  a 
trial.  If  the  plaintiff  in  this  action  had,  before  motion  made 
by  the  garnishee,  entered  a  discontinuance  of  the  proceedings 
against  him  and  served  him  with  notice  thereof,  it  seems  to 
us  very  plain  that  the  garnishee  would  not  have  been  entitled 
to  any  costs  beyond  three  dollars  for  drawing  and  serving  his 
answer;  and  if  he  could  not  in  that  case,  it  seems  to  us  also 
very  plain  that  when  he  accomplishes  the  same  purpose  by  a 
motion  on  his  part,  he  can  only  recover  the  costjp  of  such 
motion.  The  provision  of  sec.  2779  which  says  that  "in 
all  other  cases  under  this  chapter,  not  expressly  provided  for, 
the  court  may  award  costs  in  favor  of  or  against  any  party,  in 
its  discretion,"  does  not  apply  to  a  case  of  this  kind,  where 
there  is  no  issue,  and  no  claim  made  by  the  plaintiff  against 
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the  garnishee  on  his  answer.  Cases  of  that  kind  are  expressly 
provided  for  by  sees.  2759,  2761,  and  2762.  This  pro- 
vision would  undoubtedly  apply  to  the  case  of  a  plaintiff 
making  application  for  judgment  upon  the  answer  of  the 
garnishee  under  sec.  2763,  and  there  may  be  other  cases 
in  practice  to  which  it  would  apply.  If  it  be  applicable  to 
this  case  at  all,  it  can  only  apply  so  far  as  to  justify  the  court 
in  awarding  the  ordinary  costs  of  his  motion.  The  practice 
of  allowing  the  garnishee  costs  as  in  an  action,  upon  a  pro- 
ceeding of  this  kind,  would  make  it  extremely  hazardous  to 
the  plaintiflf  to  i^ue  a  garnishee  process  in  any  case,  and 
would  tend  to  defeat  the  purposes  of  the  statute  in  allowing 
proceedings  of  that  kind. 

By  the  Court. —  That  part  of  the  judgment  appealed  from 
is  reversed. 


The  State  vs.  Mills  and  others. 

April  14-- May  10, 188X. 

Tbrasitber  of  State  Hospital  for  the  Insane.    Wlieiher  and  when 
there  was  a  breach  of  his  bond.    Liability  of  sureties, 

1.  The  determination  in  State v,  Bcetz,  44  Wis.,  634,  that  the  former 

state  treasurer  was  not  liable  to  the  state  for  the  amount  of  the 
check  in  favor  of  M.  as  treasurer  of  the  state  hospital  for  the  in- 
sane, which  he  delivered  to  M.  on  the  22d  of  September,  1873,  and 
that  M.  became  liable  for  the  amount  as  such  treasurer  upon  receipt 
thereof,  adhered  to. 

2.  M.  deposited  the  check  to  his  individual  credit  in  said  bank  a  few 

days  before  it  was  adjudged  a  bankrupt,  taking  from  the  bank  col- 
laterals from  which  he  made  the  amount,  but  he  failed  to  credit 
the  state  with  the  sum;  and  in  the  summer  of  1875  he  used  the 
same,  oV  a  like  amount  from  other  appropriations  to  said  state  hos- 
pital, in  paying  a  judgment  rendered  agaii^t  him  in  the  federal 
bankrupt  court  by  the  assignee  in  bankruptcy  of  said  bank.  Heldy 
that  this  was  a  misappropriation  of  said  sum,  for  which  M.  and 
the  sureties  on  his  official  bond,  then  in  force,  became  liable. 
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8.  The  trustees  of  the  state  hospital  for  the  insane  have  no  authority 
to  contract  debts  in  excess  of  the  moneys  actually  appropriated  to 
the  institution  from  time  to  time,  by  the  legislature. 

4.  Between  November  1,  1875,  and  February  20,  1876,  M.  had  not  suffi- 
cient funds  of  the  hospital  in  his  hands  (excluding  said  $10,000)  to 
pay  all  the  orders  drawn  on  him  for  current  expenses  of  the 
institution;  and  funds  were  raised  by  procuring  to  be  discounted 
notes  declaring  that  the  trustees  of  said  hospital  would  pay  to  the 
order  of  A.  (the  president  of  the  board  of  trustees)  a  certain  sum  — 
which  notes  were  signed  by  A.,  and  indorsed  by  him  and  by  M.  in 
their  private  capacity.  The  proceeds  of  these  notes  were  charged 
to  M.  as  treasurer,  and  used  in  paying  orders  upon  him  as  such,  to 
the  amount  of  $18,000.  In  March,  1876,  the  legislature  appropri- 
ated $18,400  to  said  hospital  *'  for  replacing  an  overdraft  of  the 
current  expense  fund  "  of  the  previous  year;  and  M.,  as  such  treas- 
urer, drew  this  amount  and  applied  it  in  payment  of  said  notes.  The 
same  legislature  directed  the  attorney  general  to  commence  suit 
against  the  party  who  was  legally  liable,  in  his  opinion,  for  the 
$10,000  represented  by  said  check  of  September  22, 1873.    Held: 

(1)  That  the  proceeds  of  the  notes  above  described  became  the 
individual  funds  of  M.  —  A.  occupying  the  position  of  accommo- 
dation indorser. 

(2)  That  the  payment  by  M.,  with  his  said  fimds,  of  orders  upon 
him  as  treasurer  to  the  amount  of  the  $10,000  due  from  him  to  the 
hospital  treasury,  cured  the  breach  of  his  bond  which  occurred  in 
the  summer  of  1875. 

(8)  That  the  utmost  effect  of  the  act  of  1876  above  recited  was  to 
prevent  the  payment  of  said  notes  by  M.,  out  of  the  appropriation 
then  made,  from  operating  as  a  breach  of  M.'s  official  bond  then 
in  force  given  in  October,  1875. 

(4)  That  (if  there  was  no  breach  of  the  bond  of  1875)  M.'s  failure, 
in  1877,  to  pay  over  to  his  successor  in  office  the  $10,000  repre- 
sented by  the  treasurer's  check  of  September  22,  1878,  was  a 
breach  of  his  last  official  bond,  executed  by  the  same  parties,  in 
October,  1876. 
6.  In  this  action,  based  upon  both  of  the  bonds  executed  by  the  de- 
fendants (in  October,  1875,  and  October,  1876),  judgment  was 
properly  rendered  against  all  the  defendants  for  the  amount  of  the 
said  $10,000  (less  a  small  credit  due  M.),  with  interest  from  the 
conmiencement  of  the  term  of  M.'s  successor  in  office. 


APPEAL  from  the  Circuit  Court  for  Dane  County. 
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For  several  years  preceding  November  1, 1877,  and  up  to 
that  time,  the  defendant  MiUs  was  continuously  treasurer  of 
the  Wisconsin  state  hospital  for  the  insane,  under  successive 
appointments,  and  from  time  to  time  gave  bonds  to  the  state, 
conditioned  for  the  faithful  performance  of  the  duties  of  such 
oflBce.  This  action  is  brought  upon  two  of  said  bonds,  each 
executed  by  the  defendant  MiUa  as  principal,  and  by  the  de- 
fendants Dunning  and  Young^  and  also  by  Nathaniel  W. 
Dean,  since  deceased,  as  sureties.  One  of  said  bonds  is  dated 
October  30, 1875,  and  is  for  the  penal  sum  of  $50,000 ;  the 
other  is  dated  October  28,  1876,  and  is  for  the  penal  sum  of 
$20,000.  The  substance  of  the  condition  of  each  bond  is, 
that  the  defendant  MiUs  shall  faithfully  perform  all  the 
duties  of  his  said  oflBce,  and  shall  safely  keep,  disburse  and 
account  for  all  moneys  that  shall  come  into  his  hands  as  such 
treasurer.  The  breach  of  said  bonds  assigned  for  cause  of 
action  is  the  failure  of  the  defendant  MiUs  to  pay  over  to 
his  successor  in  ojQBce  the  sum  of  $10,000,  part  and  parcel 
of  the  moneys  theretofore  received  by  him  from  the  state  as 
such  treasurer  for  the  uses  of  the  hospital.  This  alleged 
breach  of  the  bond  arises  out  of  the  same  transactions  which 
were  the  grounds  of  the  action  of  State  v.  JScetz,  44  Wis., 
624.  That  was  an  action  to  recover  from  a  former  state 
treasurer  the  same  $10,000  which  is  claimed  in  this  action. 
The  state  treasurer  was  held  not  liable  therefor.  The  evi- 
dence in  that  case,  so  far  as  it  goes,  was  substantially  repeated 
in  this  action.  This  case  was  referred  to  Hon.  S.  U.  Pinney 
as  sole  referee,  to  hear,  try  and  determine  the  same.  It  was 
tried  before  him,  and  in  due  time  he  filed  in  the  circuit  court 
his  report  of  the  testimony,  with  his  findings  of  fact  and 
conclusions  of  law  therefrom.  He  found  that  the  plaintiff 
is  entitled  to  recover  the  amount  claimed,  less  a  small  sura 
on  account  of  a  trifling  error  in  some  computation.  It  is 
deemed  essential  to  a  full  understanding  of  the  case  to  insert 
here  the  report  of  the  referee,  although  it  is  quite  volumi- 
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nous.  The  case  of  State  v.  Baetz^  supra^  should  also  be  read 
in  connection  therewith.    The  referee's  report  is  as  follows : 

"  After  hearing  the  evidence  and  arguments  of  counsel,  I 
find  the  following  facts  proved  at  the  trial : 

^^  First,  On  the  7th  daj''  of  April,  1875,  the  defendant 
MilZs  was  duly  appointed  trustee  of  the  Wisconsin  state 
hospital  for  the  insane,  and  duly  qualified  as  such  trustee, 
and  entered  upon  the  performance  of  the  duties  of  such  office, 
during  all  the  time  he  continued  thereafter  to  hold  the  ojQBce 
of  treasurer  of  said  hospital  as  hereinafter  stated.  On  the 
third  Wednesday,  being  the  20th  day  of  October,  1875,  said 
defendant  MUls  was  appointed  by  said  board  of  trustees 
treasurer  of  the  said  hospital  for  the  term  of  one  year  there- 
after, and  until  his  successor  should  be  chosen  and  qualified. 
On  October  30, 1875,  he,  with  the  defendants  Philo  Dunning 
and  Peter  Young,  and  Nathaniel  W.  Dean,  then  in  his  life- 
time, as  sureties,  executed  and  delivered  and  deposited  with 
the  secretary  of  state  his  bond  for  the  faithful  performance 
of  his  duties  as  treasurer,  in  the  sura  of  $50,000,  as  prescribed 
by  said  board  of  trustees,  and  which  was  approved  by  the 
governor,  a  copy  whereof  is  made  Exhibit  A  to  the  plaintiffs 
amended  complaint.  Immediately  prior  to  that  date  the 
defendant  MiMs  had  held  said  office  of  treasurer  of  the  Wis- 
consin state  hospital  for  the  insane  for  the  period  of  about 
fourteen  years,  continuously ;  and  he  was  so  chosen  and  so 
qualified  as  aforesaid  as  his  own  successor  in  said  office.  At 
the  annual  meeting  of  the  board  of  trustees  of  said  hospital, 
held  on  the  third  Wednesday,  being  the  18th  of  October, 
1876,  said  defendant  MiMs  was  duly  chosen  treasurer  of  said 
hospital  as  his  own  successor  in  said  office  for  the  term  of 
one  year  next  thereafter,  and  until  his  successor  should  be 
duly  chosen  and  qualified.  On  October  28, 1876,  said  defend- 
ant MUU,  with  the  defendants  PhUo  Dimning  and  Peter 
Young,  and  Nathaniel  W.  Dean,  then  in  his  life-time,  as 
sureties,  executed  tis  bond  for  the  faithful  performance  of 
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his  duties  as  treasurer  in  the  sum  of  $20,000,  as  prescribed 
by  said  board  of  trustees,  and  which  was  approved  by  the 
governor,  and  delivered  and  deposited  with  the  secretary  of 
state  on  November  21, 1876,  a  copy  whereof  is  made  Exhibit 
B  to  the  plaintiflTs  amended  complaint.  And  the  defendant 
MUU  continued  to  hold  said  office  of  treasurer  and  perform 
the  duties  thereof,  under  said  elections  and  said  bonds,  from 
the  said  October  30, 1875^  until  November  1,  1877,  when  he 
was  succeeded  therein  by  Andrew  Proudfit,  who  had  been 
duly  chosen  and  qualified  as  his  successor. 

^^Secatid.  The  defendant  Mills  has  duly  paid  out  and  dis- 
bursed all  the  moneys  received  by  him  as  treasurer  of  said 
hospital,  except  the  sum  of  $15,565.63,  which  he  paid  over  to 
his  said  successor  in  said  office,  unless  he  and  his  sureties  are 
chargeable  in  this  action  upon  the  obligations  sued  on,  or 
either  of  them,  for  the  sum  of  $10,000,  represented  by  what 
is  called  the  Baetz  check,  drawn  on  the  Bank  of  Madison  by 
Henry  Baetz,  late  state  treasurer,  on  September  22,  1873,  for 
$10,000,  which  the  defendant  Mills  took  of  said  state  treas- 
urer on  account  of  the  installment  which  would  become  pay- 
able to  him  as  treasurer  of  said  hospital  on  the  1st  of 
October  following.  Within  two  jv  three  days  after  the  date 
of  said  check,  the  president  of  said  bank,  pursuant  to  an 
agreement  between  him  and  said  MiUsj  delivered  to  the  lat- 
ter collaterals  belonging  to  the  bank,  of  the  value  of  about 
$13,000,  to  secure  to  the  said  MiUs  the  amount  mentioned  in 
said  check  of  the  state  treasurer,  and  for  leaving  that  amount 
with  the  bank;  said  MiUs  having  received  the  check,  and 
another  for  $3,000,  drawn  by  said  Baetz  on  a  Milwaukee 
bank,  and  given  his  receipt  to  the  state  treasurer  for  $13,000. 
Mr.  MiUs  collected  both  of  these  checks — the  one  for  $3,000, 
of  the  Milwaukee  bank,  and  the  one  for  $10,000  out  of  the 
collaterals  so  received  by  him  of  the  bank.  On  October  3, 
1873,  said  MiUs  procured  from  the  office  of  secretary  of  state 
an  instrument  in  the  form  of  a  warrant  for  the  payment  of 
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the  October  installment  of  the  hospital  appropriation  of 
$13,487.75,  having  indorsed  thereon  the  name  of  John  S.  Dean, 
who  was  then  assistant  secretary  of  state,  but  not  signed  by 
the  secretary,  and  took  it  to  the  state  treasurer,  who  there, 
upon  paid  said  MiUs  the  balance  of  the  installment,  $487.75- 
in  money,  and  the  former  receipt  was  surrendered,  and  Mr. 
Mills  gave  the  state  treasurer  the  following  receipt,  indorsed 
upon  the  warrant,  for  the  whole  installment:  'State  Treas- 
urer's Office.  Eeceived,  Madison,  October  3, 1873,  from  the 
state  treasurer,  payment  in  full  of  this  certificate.  Simeon 
Mills,  Treasurer.'  On  September  27,  1873,  the  Bank  of 
Madison  suspended  payment,  and  before  the  execution  of 
said  last  named  receipt  ceased  to  pay  its  obUgations ;  and  on 
the  day  following  the  date  of  said  receipt  it  was  adjudicated 
bankrupt  by  the  district  court  of  the  United  States  for  the 
western  district  of  Wisconsin,  and  one  Willett  S.  Main  having 
been  appointed  assignee  of  its  estate  and  effects,  in  the  latter 
part  of  October,  1873,  he  brought  an  action  in  the  said  dis- 
trict court  against  said  MUU  to  recover  the  collaterals  so  re- 
ceived by  him  from  the  bank,  or  the  proceeds  thereof,  claiming 
that  they  had  been  received  by  said  MiUa  in  violation  of  the 
bankrupt  law,  and  that  his  receipt  of  them  for  the  security 
of  said  check  was  an  illegal  and  fraudulent  preference.  This 
action  resulted  in  a  judgment  in  that  court  against  Mr,  MiUs 
for  the  value  of  the  said  collaterals^  about  $10,600,  and,  ex- 
cept as  he  received  the  proceeds  of  such  collaterals,  ho 
obtained  nothing  on  the  said  check.  The  amount  of  the  check 
was  charged  to  Mr.  Baetz  on  the  books  of  the  bank,  when  it 
was  received  by  Mr.  MiUs,  as  aforesaid,  and  credited  to  the 
latter,  and  the  whole  amount  of  the  October  installment  of 
the  hospital  appropriation,  $13,480.75,  was  placed  to  the 
credit  of  the  state  treasurer  in  the  books  of  the  secretary  of 
state,  under  date  of  October  1, 1873.  The  judgment  so  re- 
covered against  said  MiUs  in  said  district  court  for  said  col- 
laterals was  paid  by  him  in  July,  1875.    Demand  for  said 
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$10,000  was  made  upon  Mr.  MUls  by  his  successor  in  office 
before  the  commencement  of  this  action,  but  it  was  not 
complied  with. 

^'  Third.  I  find  that  the  defendant  MUls  had  on  hand  in 
fact,  as  treasurer  of  the  said  hospital,  on  October  1, 1875, 
the  sum  of  only  $8,209.22;  that  this  was  the  entire  amount 
of  all  moneys  he  then  had,  public  and  private;  that  if,  as 
between  him  and  the  state,  he  is  chargeable  with  the  moneys 
collected  out  of  the  collaterals  given  by  the  bank  to  secure 
the  check  of  Henry  BaBtz,  state  treasurer,  he  should  have 
had  on  hand  at  that  time,  and  was  chargeable  as  such  treas- 
urer with,  the  sum  of  $18,209.22;  that  after  October  1, 1875, 
and  up  to  the  expiration  of  his  office,  November  1, 1877,  as 
treasurer,  the  defendant  Mills  received,  as  such  treasurer, 
moneys  and  funds  of  the  state  to  the  amount  of  $261,680.80, 
which,  with  the  amount  actually  on  hand  October  1,  1875, 
makes  the  sum  of  $269,883.02 ;  that  between  October  1, 1875, 
and  November  1, 1877,  the  defendant  MiUs,  as  such  treas- 
urer, paid  out  upon  orders  $254,318.66,  and  paid  over  to  his 
successor  in  office,  Andrew  Proudfit,  at  the  end  of  his  term, 
November  1, 1877,  $15,565.33,  making  the  total  amount  so 
paid  oiit  and  paid  over,  after  October  1, 1875,  the  sum  of 
$269,884.10,  being  $1.08  in  excess  of  the  amount  he  had  on 
hand  October  1, 1875,  and  the  money  thereafter  received  by 
him;  and  that  the  actual  balance  in  his  hands  as  such  treas- 
urer, October  24, 1875,  was  $11,239.06. 

^Fourth.  The  defendant  J1/2K*,  during  the  period  of  all 
these  transactions,  kept  but  one  account  at  bank  for  public, 
private  and  trust  funds  which  he  received  from  various 
sources,  and,  as  he  expresses  it,  *  put  it  all  in  one  pot,'  and 
^  drew  out  just  as  he  had  occasion  to  use  it.'  It  is  not  stated 
in  evidence  whether  this  account  was  kept  in  his  individual 
or  his  official  capacity  as  treasurer,  or  with  any  trust  desig- 
nation; and  I  think  the  fair  inference  from  all  the  evidence 
is  that  it  was  kept  in  his  individual  name,  as  private  accounts 
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are  kept.    After  getting  the  collaterals  from  the  Bank  of 
Madison  he  presently  proceeded  to  collect  the  same,  and  dur- 
ing  the  month  of  October,  1873,  actually  collected  from  them 
over  $10,000,  which  he  placed  to  the  credit  .of  his  said  bank 
account.     About  this  time,  November  1, 1873,  and  while  ha 
was  such  treasurer,  he  commenced  buying  hospital  orders 
drawn  by  the  secretary  on  him  on  account  of  audited  bills 
against  the  Wisconsin  state  hospital  for  the  insane,  and  pres- 
ently purchased  such  orders  to  the  amount  of  $10,000,  pay- 
ing for  them  with  checks  against  his  said  bank  account. 
These  orders  he  kept  in  an  ehvelope  as  a  private  investment, 
as  claimed  by  him,  and  did  not  charge  them  up  in  his  account 
as  treasurer  against  the  funds  he  had  received  as  such  until 
some  time  in  July,  1875,  and  claims  to  have  bought  them 
with  his  own  private  funds.    After  said  judgment  had  been 
recovered  against  him  in  the  district  court  for  the  moneys 
collected  on  said  collaterals,  in  favor  of  the  assignee  of  the 
Sank  of  Madison,  and  after  the  same  had  been  affirmed,  and 
in  June  or  July,  1875,  he  charged  up  said  $10,000  of  orders 
as  cash  paid  out,  as  against  the  sums  received  by  him,  taking 
to  his  own  use  thereby  a  corresponding  amount  of  the  hos- 
pital funds  in  his  hands  as  such  treasurer,  and  thereupon  after- 
wards, in  the  fall  of  1875  and  the  winter  of  1875  and  1876, 
the  hospital  became  in  arrears  and  in  want  of  funds  to  meet 
current  expenses  and  pay  orders,  etc.    Until  he  so  charged 
up  said  orders,  he  claimed  to  carry  the  same  for  the  benefit 
of  the  hospital,  so  that  no  inconvenience  should  be  experi- 
enced on  account  of  an  alleged  want  of  funds  by  reason  of 
the  complications  in  reference  to  the  said  check  of  the  state 
treasurer.    The  defendant  MiJZsy  in  his  reports  as  treasurer, 
did  not  charge  himself  with  the  said  check  or  with  the 
moneys  received  out  of  the  said  collaterals,  but  the  secretary 
did  charge  him  therewith  in  the  sum  of  $10,000  in  his  re- 
ports, whereby  a  discrepancy  existed  between  their  respect- 
ive reports  to  that  amount.    In  November  and  December, 
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1875,  and  January  and  February,  1876,  the  moneys  actually  in 
the  hands  of  the  treasurer  of  the  hospital  proved  insufficient 
to  pay  current  expenses  or  orders  drawn  on  him,  and  funds  for 
that  purpose  were  procured  by  the  treasurer  in  the  follow- 
ing manner,  to  wit:  Notes  were  drawn  up,  in  substance  that 
the  trustees  of  the  Wisconsin  state  hospital  for  the  insane 
would  pay  to  the  order  of  D.  Atwood  the  sums  respectively 
stated  therein,  and  were  signed  by  the  said  D.  Atwood,  as 
president  of  the  board  of  trustees,  and  were  indorsed  by  him 
in  his  personal  capacity,  and  afterwards  by  the  defendant 
MUls  in  like  manner.    These  notes  were  prepared  or  procured 
to  be  signed  and  indorsed  as  aforesaid  by  Mr.  MiUs^  who 
took  them  from  time  to  time  as  needed  to  the  bank  and  got 
them  discounts,  and  the  proceeds  thereof  were  carried  to 
the  account  of  said  MiUi^  and  used  in  paying  up  orders. 
Between  November  1, 1875,  and  February  20,  1876,  notes  of 
such  character  and  indorsed  as  aforesaid,  to  the  amount  of 
about  $20,000,  were  so  discounted,  and  the  proceeds  carried 
to  the  account  of  Mr.  Mills  at  the  bank.    The  said  D.  At- 
wood and  the  defendant  MUU  constituted  the  executive  com- 
mittee of  the  board  of  trustees;  and  it  was  stated  by  Mr. 
MUlsy  in  his  testimony,  that  there  was  a  resolution  of  the 
board  authorizing  the  executive  committee  to  borrow  money, 
but  the  resolution  was  not  produced.    Mr.  Atwood  signed 
and  indorsed  the  notes  as  aforesaid  on  Mr.  MUli  promise  to 
take  care  of  them  when  the  legislature  appropriated  money 
for  the  hospital    Loans  had  been  made  on  several  previous 
occasions  in  like  manner  to  meet  the  necessities  of  the  insti- 
tution.   No  written  reports  or  entries  in  relation  to  said  loans 
were  made,  or  appear  on  the  books  of  the  institution  or  of 
its  officers,  the  transactions  not  appearing  on  any  of  their 
books;  but  verbal  explanations  were  made  occasionally  as  to 
such  transactions  of  borrowing  money  as  interest  accounts 
were  presented.     On  the  11th  day  of  March,  1876,  the  legis- 
lature, by  act  published  March  15,  1876  (chapter  279,  Laws 
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of  1876),  appropriated  to  the  Wisconsin  state  hospital  for 
the  insane,  'for  repla<?ing  an  overdraft  of  the  current  expense 
fund  of  last  year,  $18,454,'  which  the  defendant  MiUsy  as 
such  treasurer,  drew  on  the  16th  day  of  the  same  month, 
and  applied  to  the  payment  of  notes  of  about  that  amount 
given  and  indorsed  and  discounted  in  November  and  Decem- 
ber, 1875,  and  January  and  February,  1876,  as  aforesaid,  re- 
maining unpaid,  and  the  proceeds  of  which  had  been  carried 
to  his  account,  and  the  greater  portion  of  which,  and  more 
than  $10,000  thereof,  had  been  paid  out  by  him  in  payment 
of  orders  drawn  on  him  as  such  treasurer.  At  this  date  the 
defendant  Mills  drew  in  all  from  the  state  treasury  $32,728.80, 
and  the  secretary  of  the  hospital  only  charged  him  with  hav- 
ing received  at  that  time  $22,728.30,  by  which  means  the  dis- 
crepancy between  their  accounts  hereinbefore  noticed  ceased 
to  exist. 

^^  Fifth,  If,  in  adjusting  the  account  of  Mr.  Mills  as  treas- 
urer, the  rule  in  Clayton! s  Case^  1  Mer.,  608,  is  adopted,  and 
the  items  of  payment  made  by  him  are  to  be  applied  in  their 
order  to  the  extinguishment  of  the  sums  he  has  received,  and 
in  the  order  in  which  he  received  them,  it  will  then  appear 
that  this  deficiency  of  $10,000  accrued  and  is  chargeable  to 
the  period  of  time  covered  by  the  two  bonds  in  suit.  I  have 
been  asked  by  the  plaintiffs  counsel  to  find  that  the  bond  of 
Mr.  Mills  for  his  term  as  treasurer  for  the  year  preceding 
the  third  Wednesday  of  October,  1875,  was  signed  by  the 
same  sureties  as  the  bonds  in  suit ;  but  as  the  bond  itself, 
when  offered  in  evidence,  and  which  is  the  best  evidence  of 
that  fact,  was  excluded  upon  the  ground  that  the  plaintiff 
had  not  counted  on  the  same  in  its  complaint,  but  predicated 
its  claim  upon  two  other  special  obligations,  I  decline  to  find 
as  requested. 

"  As  conclusions  of  law  I  find  the  following,  to  wit : 
"(1)  That   the  transaction  between  the  state  treasurer 
and  the  defendant  Mills  and  the  bank  amounted  to  a  payment 
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by  the  state  treasurer  to  Mr.  MiUa^  as  treasurer  of  the  "Wis- 
consin state  hospital  for  the  insane,  of  the  $10,000  repre- 
sented by  the  check  which  Mr.  Mills  elected  to  receive  as 
pajrment,  and  the  amount  of  which  he  collected  out  of  the 
collaterals  given  him  by  the  bank  to  secure  the  payment  of 
the  check,  upon  his  suffering  the  amount  to  remain  with  the 
bank,  and  that  he  became  chargeable  therewith  as  treasurer 
of  the  Wisconsin  state  hospital  for  the  insane. 

"(2)  That  when  Mr.  Mills  bought  up  orders  drawn  on 
him  as  such  treasurer  upon  audited  accounts  against  the  hos- 
pital with  funds  drawn  from  his  said  bank  account,  or  col- 
lected from  said  collaterals,  he,  in  legal  effect,  paid  such 
onlers,  as  it  was  his  duty  to  have  done  as  such  treasurer, 
and  that  he  could  not  keep  such  claims  alive  as  a  so-called  pri- 
vate investment  by  omitting  to  enter  them  upon  his  account 
as  treasurer  as  paid,  and  claim  to  hold  them  in  his  private 
capacity  as  a  creditor  of  the  state  or  of  the  said  hospital. 

"(3)  That  his  act  in  taking  from  the  funds  in  his  hands  as 
such  treasurer,  to  his  private  use,  $10,000,  when  he  paid  the 
judgment  against  himself  in  the  United  States  court,  and 
when  lie  entered  up  and  took  credit  for  the  sum  of  $10,000 
of  such  orders  so  purchased  up  and  claimed  to  be  held  by 
him  in  his  private  capacity,  was  a  misappropriation  of  that 
amount  then  occurring,  and  for  which  he  and  those  who 
were  then  his  sureties  became  at  once  liable  to  the  state. 

"  (4)  That  the  ruling  in  the  Clayton  Casey  relied  on  by  the 
plaintiflf  s  counsel,  cannot  be  applied  to  this  case  consistently 
with  the  principle  of  the  decision  in  Vivian  v.  Otisy  24  Wis., 
518,  and  that  it  is  not  a  material  circumstance  whether  the 
sureties  on  the  bond  in  force  when  the  said  misappropriation 
took  place  in  July,  1875,  are  identical  with  those  on  the 
bond  in  suit. 

"  (5)  That  the  transactions  in  November  and  December, 
1875,  and  January  and  February,  1876,  by  which  money  was 
borrowed,  to  the  amount  before  stated,  upon  a  note  or  notes 
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signed  bj  the  president  of  the  board  of  trustees,  payable  to  the 
order  of  such  president  in  his  private  capacity,  and  indorsed 
by  him,  and  afterwards  by  Mr,  MiUa^  in  their  private  capac- 
ities, by  which  they  became  severally  liable  thereon,  and  the 
proceeds  of  such  notes  put  to  the  credit  of  Mr,  Mills  at  the 
bank,  did  not  bind  the  state  or  the  Wisconsin  state  hospital 
for  the  insane,  which  is  a  quasi  corporation  and  a  mere  state 
agency  in  caring  for  the  insane;  nor  was  Mr.  At  wood  bound 
thereby  as  maker  thereof;  that  it  and  its  officers  have  and 
had  no  power  to  borrow  money,  and  that  the  title  to  the 
fund  thus  raised  vested  in  Mr,  MiUs  when  carried  to  his 
account  at  the  bank,  and  if  the  bank  had  been  garnished  on 
account  of  such  deposit  as  the  debtor  of  Mr.  MiUs^  it  could 
not  be  maintained  that  the  deposit  belonged  either  to  the 
state  or  to  the  Wisconsin  state  hospital  for  the  insane;  that 
Mr.  MiUi  payment  out  of  the  same  of  hospital  orders 
drawn  on  him  as  such  treasurer  from  time  to  time,  to  an 
amount  exceeding  $10,000,  prior  to  March  16, 1876,  amounted, 
as  between  him  and  the  state,  to  a  payment  by  him  to  the 
use  of  the  state  of  the  sum  of  $10,000  so  previously  misap- 
propriated, and  which  it  was  his  duty  to  pay,  and,  as  to  any 
excess  so  paid  over  the  $10,000,  made  him  the  equitable 
owner  of  all  claims  paid  out  of  such  borrowed  fund,  and  en- 
titled to  reimbursement  from  the  hospital  fund  for  such 
advance. 

"  (6)  That  the  use  of  the  appropriation  of  1876  to  pay  off 
said  note  or  notes  upon  which  money  had  been  so  borrowed 
as  aforesaid  to  the  extent  of  said  $10,000  so  previously  mis- 
appropriated and  repaid,  was  a  misappropriation  of  that 
amount  of  said  appropriation  of  1876,  occurring  March  16, 
1876,  for  which  Mr.  Mills  and  his  co^efendants,  as  his 
sureties  in  the  bond  dated  October  25,  1875,  became  and  are 
liable. 

"  (7)  That  inasmuch  as  the  defendant  MiUs  was  re-elected 
and  qualified  again  in  November,  1876,  and  continued  to  dis- 
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charge  the  daties  of  treasurer  until  November  1,  1877,  and 
as  there  is  no  proof  of  any  failure  on  his  part  to  promptly 
pay  all  orders  drawn  on  him  after  March  16, 1876,  or  that  he 
has  made  any  special  gain  from  the  said  $10,000,  he  and  his 
sureties  should  be  charged  with  interest  only  from  the  time 
he  failed  to  pay  over  the  amount  of  $10,000,  less  $1.08  here- 
inbefore mentioned,  being  the  sum  of  $9,998.92,  to  his  succes- 
sor in  ofiSce,  November  1, 1877. 

"  (8)  That  such  a  failure  constituted  a  breach  of  the  bond 
marked  Exhibit  A,  annexed  to  the  said  amended  complaint, 
for  which  the  plaintiff  is  entitled  to  judgment  against  the 
defendants  for  the  said  sum  of  $9,998.92,  with  interest  from 
November  1, 1877,  amounting  in  all  to  the  sum  of  $12,405.80, 
with  the  costs  and  disbursements  of  this  action. 

"  All  of  which  is  respectfully  submitted. 

"S.  XJ.  PiNNET,  Referee." 

Exhibits  A  and  B  mentioned  in  the  foregoing  report,  are 
the  bonds  in  suit. 

The  circuit  court  confirmed  the  report  of  the  referee  in 
every  particular,  and  gave  judgment  for  the  state  in  accord- 
ance therewith.  The  defendants  appealed  from  the  judg- 
ment. 

For  the  appellants  there  was  a  brief  by  F.  J.  Lamhy  and 
oral  argument  by  Mr.  Lamh  and  P.  X.  Sjpooner. 

For  the  respondent  there  was  a  brief  by  the  Attorney 
Ge/iieralj  and  oral  argument  by  H.  W.  Chynoweth^  Assistant 
Attorney  General. 

Lyon,  J.  In  State  %.  BoetZj  44  Wis.,  624,  the  question  was, 
whether  the  treasurer  was  liable  for  the  $10,000  sought  to  be 
recovered  in  this  action.  For  reasons  which  then  were  and 
still  are  entirely  satisfactory  to  us,  it  was  held  that  he  was 
not  liable  therefor.  It  seems  to  follow  from  that  decision 
that  the  defendant  MiUs  is  liable  for  such  deficiency ;  for  it 
ijannot  well  be  controverted  that  one  of  them  is  so  liable. 
VouLV— 16 
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Such  is  the  result  of  the  opinion  in  that  case.  Mr.  MHU 
was  not  a  party  to  the.  suit  against  Baetz,  and  the  proposi- 
tions there  ruled  are  not  as  to  him  res  adjudicata.  He  may 
still  be  heard  to  dispute  his  liability  for  the  deficiency  claimed. 
In  the  arguments  on  this  appeal  the  question  of  his  individual 
liability  therefor  was  not  discussed  by  his  counsel,  but  the 
whole  defense  to  the  action  is  rested  upon  the  proposition 
that  the  alleged  default  occurred  before  either  of  the  bonda 
in  suit  was  executed,  and  hence  that  there  can  be  no  recovery 
of  the  deficiency  in  this  action,  which  is  solely  upon  the 
bonds.  Perceiving  no  valid  reason  for  changing  our  opinion 
as  to  the  liability  of  Mr.  MiUsy  expressed  in  the  suit  against 
Bfletz,  we  must  hold,  as  at  present  advised,  that  Mr.  Mills  is 
individually  liable  to  the  state  for  the  money  claimed  in  this 
action. 

The  principal  question  is,  therefore,  was  the  failure  of 
Mr.  Mills  to  pay  over  the  $10,000  to  his  successor  in  office  a 
breach  of  the  condition  of  either  of  the  bonds  in  suit?  The 
learned  referee  determined  that  Mr.  Mills  broke  the  condi- 
tion of  his  official  bond  then  in  force,  and  rendered  himself 
and  his  sureties  in  such  bond  liable  to  the  state  for  the 
amount  of  the  Baetz  check,  when  he  charged  the  state  with 
the  amount  of  hospital  orders  he  had  paid  or  purchased  with 
the  proceeds  of  that  check,  without  giving  the  state  credit 
for  such  proceeds.  This  was  in  June  or  July,  1875.  About 
the  same  time  he  paid  the  judgment  recovered  against  him 
by  the  assignee  in  bankruptcy  of  the  Bank  of  Madison,  for 
the  proceeds  of  the  collaterals  he  had  received  from  the  bank 
as  security  for  the  payment  of  the  check.  These  transac- 
tions, when  simplified,  disregarding  dates,  amount  to  this: 
Mr.  Mills  received  $10,000  from  the  state  through  the  Baatz 
check  and  such  collaterals,  and  paid  out  the  same  for  the 
purposes  to  which  the  legislature  had  appropriated  the  money ; 
that  is,  to  the  payment  of  hospital  orders  regularly  drawn 
upon  him  for  the  current  expenses  of  the  institution.    He 
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charged  the  amount  so  paid  to  the  state.  Thus  far  all  was 
regular.  But  he  failed  to  give  the  state  credit  for  the  $10,000, 
and  used  it  (or  alike  amount  out  of  other  hospital  appropria- 
tions) to  pay  the  judgment  recovered  against  him  by  the  as- 
signee in  bankruptcy.  The  state  never  having  undertaken  to 
indemnify  Mr.  MiUs  against  the  risk  of  being  required  to 
pay  over  the  proceeds  realized  from  such  collaterals  for  the 
benefit  of  the  creditors  of  the  Bank  of  Madison,  this  was  a 
clear  misappropriation  of  that  amount  of  the  money  of  the 
state  in  his  hands,  and  a  breach  of  the  condition  of  his  offi- 
cial bond  then  in  force. 

"We  think  the  determination  of  the  referee  on  this  branch 
of  the  case  is  in  harmony  with  the  doctrine  of  Vivicm  v. 
Olis,  24  Wis.,  518,  and  that  it  must  be  held  that  the  first* 
breach  of  any  official  bond  of  Mr.  Mills  in  respect  to  the 
proceeds  of  the  Baatz  check  occurred  in  the  summer  of  1875, 
and  before  either  of  the  bonds  in  suit  was  executed.  For 
such  breach,  therefore,  there  can  be  no  recovery  in  this  ac- 
tion, because  that  bond  is  not  counted  upon. 

This  brings  us  to  consider  the  grounds  upon  which  the 
referee  and  the  circuit  court  held  the  defendants  liable  for 
the  $10,000  on  the  bond  of  October  30,  1875,  which  is 
counted  upon  in  the  complaint.  The  referee  found,  and  his 
finding  seems  to  be  supported  by  the  proofs,  that  in  the 
months  of  November  and  December,  1875,  and  January  and 
February,  1876,  Mr.  Mills  had  not  sufficient  funds  of  the 
hospital  in  his  hands  (excluding  the  $10,000  in  controversy) 
to  pay  all  of  the  orders  drawn  upon  him  for  the  current  ex- 
penses of  the  institution;  and  that  funds  were  obtained  by 
him  for  that  purpose  by  borrowing  money  of  some  bank  by 
means  of  certain  notes  described  in  the  fourth  finding  of 
fact.  These  notes  amounted  to  about  $20,000.  The  pro- 
ceeds, or,  at  least,  more  than  $10,000  of  the  proceeds,  of 
such  notes  were  apphed  by  Mr,  MiUs  during  those  months 
to  the  payment  of  hospital  orders  regularly  drawn  upon  him. 


Digitized  by 


Google 


2U  SUPEEME  COUET  OF  WISCONSIN, 

The  State  vs.  Mills  and  others. 

The  referee  held  that  the  money  realized  by  Mr.  Mills  on 
these  notes  was,  under  the  circumstances  of  the  case,  his  in- 
dividual money,  and  that  by  applying  it  in  payment  of  orders 
to  an  amount  exceeding  $10,000  he  had  made  good  the  defi- 
ciency of  June  or  July,  1875.  As  matter  of  fact  the  bill  of 
exceptions  shows  that  on  January  10,  1876,  Mr,  MUU  had 
taken  up  hospital  orders  to  an  amount  exceeding  $8,000  over 
and  above  all  moneys  he  had  then  received  from  the  state  as 
hospital  treasurer,  including  the  810,000  represented  by  the 
Ba^tz  check.  Mr.  Mills  paid  these  notes  with  money  drawn 
by  him  in  March,  1876,  from  the  state  treasury  for  the  use 
of  the  hospital  This  the  referee  held  was  a  misappropria- 
tion of  the  fund  held  by  him  as  treasurer,  and  a  breach  of 
his  official  bond  of  October  30,  1875,  to  the  extent  of 
$10,000 ;  that  being  the  sum  so  received  by  him  which  he 
failed  to  pay  over  to  his  successor  in  office.  If  the  money 
realized  by  him  on  the  notes  was  his  individual  money,  we 
see  no  escape  from  the  conclusion  that,  by  applying  it  to  pay 
hospital  orders  (irawn  upon  him,  to  the  amount  of  $10,000, 
he  thereby  repaired  the  breach  of  the  bond  in  force  in  June 
and  July,  1875.  Had  an  action  been  brought  on  such  bond 
after  he  had  paid  those  orders  with  his  own  funds,  there  can, 
we  think,  be  no  doubt  that  evidence  that  he  had  done  so 
would  be  a  complete  defense  to  that  action.  Hence  it  be- 
comes important  to  determine  whether  the  proceeds  of  the 
notes  which  Mr,  Mills  procured  the  bank  to  discount  be- 
longed to  him  individually. 

The  referee  found  the  notes  above  mentioned  were  in  sub- 
stance and  to  the  effect  "  that  the  trustees  of  the  Wisconsin 
state  hospital  for  the  insane  would  pay  to  the  order  of  D.  At- 
wood  the  sums  respectively  stated  therein,  and  were  signed 
by  the  said  D.  Atwood,  as  president  of  the  board  of  trust- 
ees, and  were  indorsed  by  him  in  his  personal  capacity,  and 
afterwards  by  the  defendant  Mills  in  like  manner.  These 
notes  were  prepared  and  procured  to  be  signed  as  aforesaid 
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by  Mr.  MUlsy  who  took  them  from  time  to  time,  as  needecl, 
to  the  bank  and  got  them  discounted,  and  the  proceeds 
thereof  were  carried  to  the  account  of  said  Mills  and  used  in 
paying  up  orders."  The  referee  also  finds  that  the  bank  ac- 
count of  Mr.  Mills  in  which  the  proceeds  of  the  notes  were 
credited  "  was  kept  in  his  individual  name,  as  private  ac- 
counts are  kept."  We  think  the  testimony  fairly  supports  the 
above  findings. 

It  cannot  be  said  too  emphatically,  or  repeated  too  often, 
that  the  various  boards  of  trustees  and  managers  of  the  be- 
nevolent and  penal  institutions  of  the  state  have  no  power  to 
contract  debts  beyond  the  appropriations  made  by  the  legis- 
lature for  the  support  and  operation  of  their  respective  insti- 
tutions. A  debt  against  one  of  these  institutions  is  a  debt 
against  the  state ;  and  if  such  boards  could  contract  debts 
ad  libituijiy  the  constitutional  limitation  of  state  indebtedness 
to  $100,000  (article  VIII,  sec.  6)  might  become  utterly  inop- 
erative,    bee  Sloan  v.  Siute^  51  Wis.,  623. 

The  notes,  purporting  to  have  been  given  by  the  hospital 
trustees  for  the  purpose  of  raising  money  beyond  the  amount 
theretofore  appropriated  by  the  legislature  to  the  hospital, 
were  entirely  unauthorized,  and  bound  neither  the  hospital  nor 
the  state.  There  was  no  existing  legislative  appropriation  un- 
drawn with  which  they  could  be  paid,  but  their  only  founda- 
tion was  the  hope  or  expectation  that  an  appropriation  would 
be  thereafter  made  to  cover  them.  They  bound  nobody  but 
Mr.  Atwood  and  Mr,  MUlSj  who  indorsed  them  in  their  indi- 
vidual capacities.  The  facts  that  the  board  of  trustees 
authorized  the  giving  of  the  notes,  and  had  repeatedly  author- 
ized similar  notes  to  be  given  during  the  preceding  ten  years, 
and  that  it  allowed  Mr.  Mills  to  charge  the  discount  on  the 
notes  in  his  account  with  the  hospital,  are  of  no  significance. 
Neither  the  hospital  nor  the  state  could  have  reached  the 
proceeds  of  the  notes  by  judicial  process  while  such  proceeds 
remained  on  deix>sit  in  the  bank,  or  controlled  the  disposition 
thereof.    The  money  had  stamped  upon  it  no  trust  obligation 
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in  favor  of  the  hospital  or  the  state.  It  was,  to  all  intents 
and  purposes,  the  private  property  of  Mr.  Mills  or  Mr.  At- 
wood,  or  both,  and  subject  absolutely  to  his  or  their  control 
and  disposal 

This  brings  us  to  the  questions  of  the  relations  of  these 
two  gentlemen,  as  between  each  other,  to  the  proceeds  of 
the  notes,  and  the  legal  consequences  resulting  therefrom. 
Although  the  notes  were  made  payable  to  Mr.  Atwood,  yet> 
in  view  of  all  the  circumstances  of  their  execution  and  nego- 
tiation, we  think  he  was  no  more  or  less  than  an  accommo- 
dation indorser  of  them.  He  made  the  indorsement,  however, 
under  an  agreement  with  Mr,  Mills  that  the  latter  should 
apph'  the  proceeds  to  the  payment  of  hospital  orders,  and 
that  he  should  pay  the  notes  out  of  some  future  legislative 
appropriation.  That  agreement  was  fully  executed  by  Mr. 
MdU^  and  from  thenceforth  Mr.  Atwood  had  no  further 
interest  in  the  matter.  Mr.  Mills  admits  that  on  October  4, 
1875,  he  had  in  his  hands  of  hospital  funds  something  over 
$24,000.  In  addition  to  that  sum  he  also  had,  as  is  now  de- 
termined, the  $10,000  represented  by  the  BaDtz  check.  It 
was  his  duty,  therefore,  to  pay  hospital  orders  to  the  full 
amount  of  $34:,000.  He  did  so  before  he  received  any  other 
money  from  the  state.  But  to  enable  him  to  do  so  Mr.  At- 
wood indorsed  the  notes  and  entrusted  them  and  the  proceeds 
thereof  to  him.  Mr.  Atwood  thus  became,  as  it  seems  to 
us,  substantially  and  in  legal  efifect  an  accommodation  in- 
dorser for  Mr,  Mills^  and  the  proceeds  of  the  notes  became 
the  money  of  the  latter.  Possibly  the  money  was  subject  to 
the  trust  that  it  should  be  applied  and  the  notes  paid  in  a 
particular  manner;  but,  if  so,  the  trust  was  executed. 

If  the  foregoing  views  are  correct,  it  results  that  Mr. 
MUls  paid  $10,000  of  hospital  orders  with  his  own  money, 
in  the  winter  of  1875-6,  and  that  by  doing  so  he  healed  the 
breach  of  the  condition  of  his  former  bond,  which  occurred 
in  the  summer  of  1875. 

The  question  remains,  whether  the  use  by  Mr.  JfiUs  of 
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the  money  appropriated  by  the  act  of  January,  1876  (ch. 
279,  Laws  of  1876),  to  pay  the  notes,  was  a  breach  of  the  con- 
ditions of  his  bond  then  in  force,  as  found  by  the  referee. 
That  act  appropriates  to  the  Wisconsin  hospital  for  the  insane 
$18,454,  "  for  replacing  an  overdraft  of  the  current  expense 
fund  of  last  year."  Mr.  MilZa  drew  the  appropriation  March 
16, 1876,  and  applied  the  money  to  the  payment  of  the  above- 
mentioned  notes.  The  legislature  of  1876  also  adopted  joint 
resolution  No.  3,  instructing  the  attorney  general  to  com- 
mence suit  against  the  party  who,  in  his  opinion,  was  legally 
liable  for  the  $10,000  represented  by  the  BaDtz  check.  Laws 
of  1876,  p.  978.  The  action  against  Baetz  and  this  action 
were  iDrought  in  obedience  to  that  resolution.  Ch.  279,  Laws 
of  1876  wa^  enacted  after  Mr.  Mills  had  taken  up  with  his 
own  funds  a  sufficient  amount  of  hospital  orders  to  make 
good  the  $10,000  deficiency  of  June  or  July,  1875,  and  thus 
had  relieved  the  sureties  in  his  bond  then  in  force  from  lia- 
bility therefor.  Hence  the  rights  of  all  parties  were  fixed 
before  the  act  was  passed,  and  it  was  not  competent  for  the 
legislature  to  enact  a  restoration  of  the  liabiUty  of  sureties 
thus  relieved.  Very  clearly  the  legislature  did  not  intend  or 
attempt  to  do  so. 

The  appropriation  was  to  replace  overdrafts.  But  we  think 
the  orders  so  paid  by  Mr.  Mills  with  his  own  funds,  to  the 
amount  of  $10,000,  w:ere  not  overdrafts  in  any  correct  sense  • 
of  that  term.  Mr.  Mills  had  received  money  from  the  state 
with  which  to  pay  the  orders.  He  used  the  money  to  pay 
the  judgment  recovered  against  him  by  the  assignee  in  bank- 
ruptcy of  the  Bank  of  Madison.  He  then  paid  a  correspond- 
ing amount  of  hospital  orders  with  his  own  funds.  That 
would  seem  to  close  the  transaction.  It  is  difficult  to  under- 
stand how  these  orders,  or  the  notes  upon  which  the  money 
was  raised  with  which  to  pay  them,  can  properly  be  denom- 
inated overdrafts.  But,  conceding  all  that  can  be  claimed 
for  the  act  of  1876,  suppose  that  act  had  recited  that  if  Mr. 
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MtUs  was  liable  for  the  $10,000  he  made  default  in  respect 
thereto  in  June  or  Jidy,  1875 ;  that  he  had  raised  the  money 
on  the  notes  above  mentioned,  and  with  it  had  paid  orders 
amounting  to  more  than  $10,000,  and  that  such  notes  were 
still  outstanding,  and  then  had  appropriated  the  money  spe- 
cifically to  pay  the  notes, — what  would  be  the  eflfect  of  the 
act? 

We  have  seen  that  it  could  not  operate  to  restore  the  old 
breach  of  his  former  bond,  which  occurred  in  the  summer  of 
1875,  but  which  had  been  healed  as  before  stated.  Certainly 
it  could  not  operate  to  release  Mr.  MtUs  from  liability  ulti- 
mately to  4iccount  to  the  state  for  the  deficiency;  for  the 
joint  resolution  directing  suit  to  be  brought  to  recover  it 
negatives  that  hypothesis.  The  utmost  effect  that  could  be 
given  to  such  an  act,  in  our  opinion,  is,  that  it  would  prevent 
the  payment  of  the  notes  out  of  the  appropriation  from 
operating  as  a  breach  of  the  bond  of  October  30, 1875.  But 
this  would  only  postpone  the  breach  to  the  time  when  Mr. 
Mills  failed  and  refused  to  pay  over  the  $10,000  to  his  suc- 
cessor in  office  on  November  1, 1877.  In  other  words,  it 
would  make  the  defendants  liable  on  the  bond  of  1876,  in- 
stead of  that  of  1875.  Of  course,  it  is  entirely  immaterial 
on  which  of  the  bonds  in  suit  they  are  held  liable,  if  held  on 
either,  the  sureties  being  the  same  in  both. 

Upon  the  whole  case,  and  after  most  careful  deliberation, 
we  are  forced  to  the  conclusion  that  the  report  of  the  referee 
is  substantially  correct,  and  was  properly  confirmed  by  the 
circuit  court. 

It  should  be  said,  in  conclusion,  that  nothing  in  this  opin- 
ion, or  in  the  opinion  in  State  v,  Bostz^  aupra^  should  be  un- 
derstood as  reflecting  in  any  degree  upon  the  personal  or 
official  integrity  of  Mr.  MUls.  Since  he  was  compelled  to 
pay  the  judgment  recovered  against  him  by  the  assignee  in 
bankruptcy  he  has  steadily  maintained  that  he  ought  not  to 
account  to  the  state  for  the  $10,000  represented  by  the  Baetz 
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check.  We  regret  that  the  eflPect  of  our  judgment  will  nec- 
essarily be  to  compel  him  to  account  for  the  money  the  sec- 
ond time.  But  we  can  see  no  avenue  of  escape  open  to  him ; 
for,  when  he  sought  to  befriend  the  Bank  of  Madison  by 
giving  it  time  on  the  Bsetz  check,  which  he  received  as 
money,  he  took  the  risk  of  the  precise  contingencies  which 
afterwards  happened,  one  of  which  was  tAe  risk  of  the  pen- 
alties of  the  bankrupt  law  in  case  the  bank  should  prove  in- 
solvent. It  is  greatly  to  his  credit  that  the  hospital  has  not 
suflFered  by  this  controversy,  for  he  has  paid  all  drafts  upon 
him  as  promptly  as  though  the  $10,000  in  controversy  had 
not  been  adjudged  to  the  assignee  in  bankruptcy.  The  only 
way  in  which  he  could  bring  the  question  of  his  liability  for 
that  money  before  the  courts  for  adjudication  and  settlement 
was  to  pursue  the  course  he  did  that  is,  to  refuse  to  pay  it 
over  to  his  successor  in  office,  so  that  an  action  might  be 
brought  for  it.     He  should  not  be  censured  for  so  doing. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
finned« 
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April  U^May  10,  1882. 

Cbdonal  Law,  etc  (1)  Expert  testimony.  (2)  Reading  medical  hooka 
to  jury,  C3J  Inatructiona  reviewed  only  upon  exceptions,  (4J  An 
instruction  considered. 

1.  On  a  trial  for  murder,  where  the  evidence  relied  upon  by  the  prose- 
cution was  mainly  circumstantial,  a  person  called  as  an  expert 
testified,  against  objection,  that  he  had  made  a  comparison  of  hair 
taken  from  the  head  of  the  deceased  with  hair  found  (together 
with  blood)  upon  a  wheelbarrow  belonging  to  the  accused;  that 
ffuch  comparison  was  fotmded  on  his  experience,  he  having 
made  a  very  careful  study  of  hair;  and  that  the  hair  was  precisely 
the  same  in  length,  magnitude  and  color,  and  in  every  other  re- 
specty  ao  that  any  person  could  have  told  it  as  well  as  himself;  and 
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he  added  that,  as  the  result  of  that  comparison,  he  could  say  that 
**  it  was  from  the  head  of  the  same  person."  Heldf  that  the  state- 
ment last  recited  was  improperly  admitted  in  evidence,  as  it  ap- 
pears to  have  been  based  merely  upon  facts  open  to  common 
observation,  and  undertook  to  determine  a  question  which  was  for 
the  jury. 

2.  Where  a  medical  witness  has  testified  as  from  his  own  knowledge 
and  experience  t^a  matter  which  is  within  his  province  as  an  ex- 
pert (as  that  blood  stains  were  caused  by  human  blood  corpuscles), 
he  cannot  be  impeached  by  reading  to  the  jury  extracts  from 
medical  works. 

S.  In  criminal  as  in  civil  trials  this  court  reviews  the  instructions 
given  to  the  jury  only  so  far  as  exceptions  have  been  taken 
thereto. 

4.  The  decision  in  Dickerson  v.  The  State,  48  Wis.,  288,  that  it  was  not 
error  to  instruct  the  jury  that  their  verdict  must  either  be  **  guilty 
of  murder  in  the  first  degree,"  or  "  not  guilty,"  applies  only  to 
cases  in  which  there  is  no  evidence  to  sustain  a  conviction  for  any 
lower  grade  of  homicide.  *^ 

ERROR  to  the  Circuit  Court  for  Outagamie  County. 

The  case  is  stated  in  the  opinion. 

For  the  plaintiff  in  error  there  was  a  brief  by  Hudd  cfe 
Wigma/n^  and  oral  argument  by  Mr.  Hudd.  They  argued, 
intefr  alia:  1.  It  was  error  to  permit  Dr.  Piper  to  testify  to 
his  comparison  of  two  hairs,  one  from  a  wheelbarrow  and 
one  from  the  skull,  and  to  declare  his  belief  that  they  both 
belonged  to  the  same  head.  This  was  not  a  scientific  ques- 
tion, calling  for  an  expert.  An  expert  is  one  who  testifies  as 
to  conclusions  which  cannot  be  verified  by  the  jury.  1  Whar- 
ton on  Ev.,  sec.  434;  Cook  v.  State^  4  Zab.,  843;  Jefferson 
Ina.  Co,  V.  Cotheal,  7  Wend.,  78 ;  People  v.  Bodimy  1  Denio, 
281 ;  State  v.  Cole,  19  Wis.,  129.  2.  It  was  error  to  deprive 
the  defendant  of  his  right  to  attack  the  credibility  of  the 
expert  by  showing  his  variance  and  disagreement  with 
standard  scientific  works  on  the  same  subject.  CoUier  v. 
Sampson,  5  C.  &  P.,  73 ;  1  Greenl.  Ev.,  595 ;  Carter  v.  State, 
2  Ind.,  617;  Davis  v.  State,  35  id.,  496.  3.  It  was  error  to 
instruct  the  jury  that  their  verdict  must  be  "guilty  of  mur- 
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der  in  the  first  degree,  or  not  guilty."  See  State  v.  Mo- 
Donnell,  32  Vt,  491;  State  v.  Gentry,  2  Jones'  Law,  406; 
Foster  V.  People,  50  K  T.,  598;  State  v.  Coiileyy  39  Me.,  78; 
Dams  V.  State,  10  Gb.,  108;  Holder  v.  State,  5  id.,  441 ;  Zane 
V.  Comm.,  59  Pa.  St.,  371.  A  motion  for  a  new  trial  having 
been  made  and  denied,  and  an  exception  duly  taken,  the 
whole  charge  is  before  this  court  for  review.  It  was  the 
duty  of  the  court  below  to  give  proper  and  all  required  in- 
structions. Conners  v.  State,  47  Wis.,  523.  The  rule  in  civil 
cases  should  have  no  application  to  cases  like  this,  where  no 
essential  rights  are  or  can  be  waived.  See  Oh7ns  v.  State,  49 
Wis.,  415;  People  v,  McKay,  18  Johns.,  212;  Nomaque  v. 
People,  Breese,  148;  SchumaJcer  v.  State,  5  Wis.,  324;  People 
V,  Cancimi,  7  Abb.  Pr.,  271;  Keenaii  v.  State,  8  Wis.,  132; 
Powajh  V.  State,  30  id.,  143;  JF'alk  v.  People,  42  111.,  332; 
McCann  v.  People,  6  Park.,  629;  State  v.  McNinch,  12  S.  C, 
89;  Mace  v.  State,  9  Tex.  App.,  110. 

For  the  state  there  was  a  brief  by  William  Kennedy,  and 
oral  argument  by  Mr.  Kennedy  and  bv  H.  W.  Chynoweth^ 
Assistant  Attorney  General. 

C!oLE,  C  J.  The  defendant,  and  plaintiff  in  error,  was 
charged  and  tned  for  the  crime  of  having  wilfully  and  felon- 
iously killed,  with  malice  aforethought,  one  Charles  Rohde  on 
the  4th  of  March,  1879.  The  evidence  relied  upon  by  the  state 
to  prove  the  accused  guilty  of  the  crime  charged  against  him 
was  mainly  circumstantial.  It  appeared  that  the  deceased 
had  been  in  the  employ  of  the  defendant  for  a  short  time,  and 
the  weight  of  testimony  tends  to  show  that  he  was  last  seen 
alive  in  the  early  part  of  the  evening  of  the  3d  of  March,  at 
the  defendant's  saloon. .  His  body  was  found  on  the  25th  of 
the  same  month  in  an  unfrequented  place  in  a  swamp,  about 
forty  rods  south  of  a  railway  track,  and  about  one-half  mile 
south-west  of  the  defendant's  residence.  There  were  four 
cuts  or  stabs  on  his  left  breast,  and  two  on  the  front  part  of 


Digitized  by 


Google 


258  SUPREME  COUET  OF  WISCONSIN, 

KnoU  vs.  The  State. 

each  leg  between  the  knee  and  thigh.  Medical  witnesses^ 
who  made  a  po8tr7nortem  examination  of  the  body,  testified 
that  there  was  a  fracture  of  the  skull  on  the  right  side  of  the 
forehead  extending  backward  and  downward  to  about  the 
margin  of  the  ear;  that  his  bowels  had  been  severely  in- 
jured from  blows ;  a,pd  that  death  was  probably  caused  by 
the  injury  to  the  head  and  bowels  combined.  The  theory  of 
the  prosecution  was,  that  the  defendant  had  killed  Rohde 
on  the  night  of  March  4th  in  his  barn,  and  had  then  taken  the 
body  to  the  place  where  it  was  found  for  the  purpose  of  con- 
cealing the  crime. 

Among  other  evidence  given  to  sustain  this  theory  the 
state  produced  as  a  witness  one  John  Timmens,  who  lived 
very  near  the  railroad,  and  who  testified  that  about  mid- 
night, March  3d,  he  saw  from  the  window  of  his  house  a 
man  come  along  the  track  with  a  wheelbarrow  and  some- 
thing in  it.  The  witness  described  the  wheelbarrow  and  the 
man.  There  was  a  wheelbarrow  in  the  possession  of  the  de- 
fendant answering  this  description,  and  the  defendant  in  size 
was  about  such  a  man  as  witness  saw.  There  was  some 
blood  and  hair  found  upon  the  wheelbarrow  which  the  de- 
fendant had.  One  Dr.  Piper  was  sworn  as  a  medical  expert. 
He  had  made  a  microscopical  examination  of  blood  found  on 
the  barrow  and  on  pieces  of  wood  taken  from  the  barn ;  had 
examined  pieces  of  cloth  and  hair, —  hair  taken  from  the 
skull  of  the  deceased,  and  hair  found  on  the  wheelbarrow. 
This  witness  was  permitted  to  state,  against  defendant's  ob- 
jection, that  he  had  made  a  comparision  of  the  hair  found 
on  the  wheelbarrow  and  that  taken  from  the  skull,  such 
comparison  being  founded  on  his  experience,  he  having 
made,  as  he  said,  a  very  careful  study  of  hair.  .  He  was 
asked  to  state,  and  did  state  under  objection,  the  result  of 
that  comparison.  He  said  that  the  hair  was  precisely  the 
same  in  every  respect,  in  length,  magnitude,  color,  and  in 
every  other  respect,  so  that  any  person  could  have  told  it  aa 
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well  as  himself,  and  he  added :  ^^  As  the  result  of  that  com- 
parison, I  can  say  that  it  was  from  the  head  of  the  same 
))erson." 

We  have  detailed  enough  of  the  facts  to  show  the  very 
important  beaj'ing  of  this  inculpatory  testimony.  One  ex- 
ception relied  on  for  a  reversal  of  the  judgment  is  the  admis- 
sion of  this  testimony  against  the  defendant's  objection ;  and 
the  question  presented  for  decision  is,  whether  it  was  com- 
petent and  proper  testimony  under  the  cfrcumstances.  The 
objection  to  its  admission  is,  that  the  witness  was  permitted 
to  state  or  give  his  opinion  upon  a  vital  fact  in  the  case,  which 
it  was  the  province  of  the  jury  to  determine  from  the  evi- 
dence given.  The  witness  said  that  the  hair  which  he  had  ex- 
amined found  on  the  wheelbarrow  and  that  taken  from  the 
skull  of  the  deceased  were  from  the  head  of  the  same  person. 
The  witness  reached  this  conclusion,  as  we  understand  his  testi- 
mony, not  from  any  scientific  tests,  or  peculiarities  in  the 
structure  of  the  hair  which  an  examination  by  a  microscope 
would  disclose,  but  from  the  length,  magnitude  and  color,  or 
those  obvious  mari^  and  resemblances  which  one  person  of 
good  vision  would  observe  as  readily  as  another.  The  com- 
parison made  required  no  peculiar  skill  nor  scientific  knowl- 
edge. It  was  no  more  in  the  province  of  an  expert  than  of 
an  ordinary  person  to  make  it.  It  related  to  a  matter  ot 
common  observation.  The  jury  were  as  competent  to  make 
the  comparison  from  the  description  given  of 'the  hair,  and 
draw  the  conclusion  whether  it  came  from  the  head  of 
the  same  person,  as  was  the  witness.  The  opinion  of  the 
witness  as  to  the  fact  that  the  hair  came  from  the  head  of 
the  same  person  was  not  admissible  on  the  ground  that  the 
inquiry  related  to  a  scientific  subject  —  one  which  required 
peculiar  knowledge  or  previous  study  and  experience  to  give 
information  about.  But  it  related  to  a  matter  within  the 
observation,  judgment  and  knowledge  of  any  ordinary  man; 
for  the  resemblances  relied  upon  in  making  the  comparison, 
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as  the  length,  magnitude  and  color  of  the  hair,  were  as  open 
to  the  observation  of  the  jury,  or  the  jury  could  draw  their 
inference  from  these  resemblances  as  well  as  any  one.  The 
witness,  then,  could  not  testify  to  his  opinion  on  the  ground 
that  the  subject  matter  of  the  inquiry  related  to  a  scientific 
subject,  and  was  expert  testimony. 

Is  there  any  other  principle  upon  which  the  testimony 
would  be  admissible?  At  first  we  had  some  doubt  whether 
it  should  not  be  received  on  the  ground  that  the  witness  was 
merely  stating  his  opinion  as  to  the  identity  of  the  hair,  and 
that  it  was  admissible  upon  the  same  principle  as  an  opinion 
in  respect  to  the  value  of  property,  or  damage  done  to  it,  or 
the  identity  of  a  chattel  or  person,  or  facts  of  that  nature. 
In  regard  to  this  class  of  facts  a  witness  can  only  testify  by 
using  language  which  amounts  to  little  more  than  giving  his 
opinion  about  them.  But  this  kind  of  evidence  is  admitted 
in  that  class  of  cases  from  necessity,  because  it  is  impossible, 
by  any  mere  words  of  description,  to  give  the  jury  a  proper 
understanding  of  the  facts.  But,  of  course,  the  general  rule 
is  that  a  witness  cannot  testify  as  to  his  opinion,  but  is  lim- 
ited to  stating  facts.  Respectable  authorities  may  be  found 
which  go  nearly,  if  not  quite,  the  length  of  sustaining  the 
admission  of  the  testimony  which  we  are  considering.  See 
Coram,  v.  Dorser/y  103  Mass.,  412 ;  Comm.  v.  Sturtivantj  117 
Mass.,  122.  But  it  seems  to  us  such  evidence  is  of  a  most  dan- 
gerous character,  especially  when  a  witness  is  allowed  to  tes- 
tify, as  Dr.  Piper  did,  that  in  his  opinion  the  hair  found  on  the 
wheelbarrow  and  that  removed  from  the  skull  of  the  de- 
ceased were  from  the  head  of  the  same  person.  The  witness 
had  stated  without  objection  that  the  hair  found  on  the 
wheelbarrow  was  human  hair.  Possibly  this  might  be  said 
to  involve  a  question  of  special  knowledge,  learning  or  ex- 
perience. But  the  witness  then  described  the  hair,  and  said 
that  from  comparison  of  its  length,  magnitude  and  color  it 
must,  in  his  opinion,  all  have  come  from  the  same  head. 
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That  conclnsion  was  the  precise  fact  which  the  jury  were 
called  upon  to  determine.  It  is  not  entirely  clear  from  the 
•  record  whether  the  hair  taken  from  the  skull  and  that  found 
on  the  wheelbarrow  were  before  the  court  and  jury,  though 
we  infer  such  to  be  the  case.  If  so,  it  is  obvious  the  jury 
could  make  the  comparison  for  themselves,  for  the  resem- 
blance or  marks  of  similarity  were  obvious.  But,  if  we  are 
mistaken  in  this  supposition,  the  hair  in  both  instances  had 
been  so  fully  described  —  the  points  of  resemblance  or,  iden- 
tity had  been  so  fully  given  —  that  the  jury  could  draw  their 
own  conclusion  as  to  whether  it  came  from  the  head  of  the 
same  person  or  not. 

In  a  number  of  cases  which  will  be  found  in  our  reports 
the  rule  has  been  laid  down  as  to  when  and  upon  what  ques- 
tions a  witness  may  testify  to  his  opinion  as  a  conclusion  of 
fact.  Lunimg  v.  /S&i^,  2  Pin.,  284;  Bumham  v.  Mitchell^ 
34  Wis.,  133;  Oleeon  v.  Tolford,  37  Wis.,  387;  Benedict  v. 
Fond  du  Lac^  44  Wis.,  495 ;  Mellor  v.  Tovm  of  UUca^  48 
Wis.,  457;  Yanke  v.  State,  51  Wis.,  464;  Nooncm  v,  StaUy 
postj  p.  258.  But  none  of  these  cases  go  the  length  of  sanc- 
tioning the  admission  of  such  testimony  as  that  given  by 
Dr.  Piper.  We  think  it  was  clearly  incompetent,  and  must 
work  a  reversal  of  the  judgment. 

While  this  result  disposes  of  the  case,  it  may  be  proper  to 
make  a  few  further  remarks  on  one  or  two  other  points 
which  were  much  discussed  by  counsel.  Dr.  Piper  also  tes- 
tified as  an  expert  in  regard  to  examinations  made  by  him 
with  a  microscope  of  certain  blood  stains  found  upon  pieces 
of  cloth  and  wood.  He  gave  it  as  his  opinion,  founded 
upon  such  examination,  that  some  of  these  stains  were 
caused  by  human  blood  corpuscles.  For  the  purpose  of  dis- 
crediting the  witness  it  was  proposed  on  the  part  of  the  de- 
fense to  read  opinions  stated  in  certain  medical  works  on 
this  subject.  The  court  would  not  permit  this  to  be  done, 
holding,  in  effect,  that  as  Dr.  Piper  had  not  referred  to  any 
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medical  work,  and  did  not  rely  upon  the  authority  of  medi- 
<5al  writers  to  support  his  views,  but  testified  from  his  own 
knowledge  and  experience,  it  was  not  proper  to  read  from 
medical  works  to  contradict  him.  There  can  be  no  doubt  of 
the  correctness  of  this  decision,  which  is  sustained  by  the 
authorities  referred  to  by  Mr.  Justice  Cassoday  in  Stilling  v. 
Tovm  of  Th(yrp,  54  Wis.,  528. 

A  number  of  objections  are  taken  to  the  charge  of  the 
<K)urt  given  on  the  trial.  It  is  perhaps  sufficient  to  say,  in 
answer  to  all  of  them,  that  the  record  does  not  present  a 
single  exception  to  the  charge,  nor  is  it  pretended  that  any 
was  ever  taken  to  it.  But,  notwithstanding  this,  the  learned 
<jounsel  for  the  defendant  insisted  that  it  was  the  duty  of 
this  court  to  review  the  charge,  even  though  it  was  not 
'excepted  to,  and  if  found  incorrect  in  the  propositions  of  law 
laid  down  for  the  guidance  of  the  jury  to  reverse  on  that 
ground.  That  would  be  contrary  to  the  uniform  practice  of 
this  court  since  its  organization.  In  no  case,  civil  or  crim- 
inal, has  this  court  reviewed  the  charge  of  the  trial  court 
where  no  exception  was  taken  to  it.  In  the  absence  of  all 
legislation  on  the  subject,  we  do  not  conceive  it  to  be  our 
duty  to  change  a  rule  6t  practice  so  long  established  in  this 
a.nd  other  courts.  In  this  case  the  defendant  was  assisted 
by  able  and  intelligent  counsel,  abundantly  competent  to 
protect  his  rights  and  secure  for  him  a  fair  trial  If  they 
did  not  see  anything  in  the  charge  of  the  court  which  they 
deemed  unfavorable  to  their  client,  or  objectionable  in  law, 
why  should  this  court  be  called  upon  to  review  it?  Counsel 
says  that  it  is  a  humane  principle  recognized  in  criminal 
law,  especially  in  a  case  of  murder,  that  the  accused  stands 
upon  all  his  rights,  waiving  nothing  which  can  possibly 
prejudice  him.  In  the  sense  in  which  this  principle  is 
sought  to  be  applied,  it  is  not  strictly  correct.  For  example: 
an  objection  to  the  admission  of  improper  testimony  must 
be  taken  in  time  to  be  available;  so  must  an  exception  to 
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the  charge.  There  are  many  things  in  the  conduct  of  the 
case  which  the  accused  loses  the  right  to  object  to  unless  he 
takes  the  objection  at  the  proper  time.  It  is  needless  to 
mention  them,  for  they  will  readily  oc€ur  to  every  intelli- 
gent lawyer.  The  claim,  therefore,  that  the  accused  waives 
nothing,  or  that  he  can  always  insist  upon  and  take  advantage 
of  any  error  in  the  proceedings,  cannot  be  maintained.  Often 
a  plea  of  guilty  is  entered  by  the  accused  and  acted  upon  by 
the  court.  In  that  case  the  party  waives  his  right  to  a  trial. 
We  have  said  this  much  in  reply  to  the -argument,  which 
was  so  seriously  pressed  upon  us,  that  we  could  review  the 
charge  though  no  exception  was  taken  to  it.  But  no  infer- 
ence must  be  made  from  this  that  we  consider  the  charge 
erroneous  in  any  material  point.  We  simply  decline  to 
review  it. 

To  guard  against  any  possible  misapprehension,  we  deem 
it  proper  to  say  a  word  on  a  remark  in  the  charge.  The  cir- 
cuit court,  among  other  things,  told  the  jury  that  their  ver- 
dict must  be  simply  murder  in  the  first  degree  or  not  guilty, 
according  as  they  should  find  the  fact.  This  same  charge 
was  given  in  the  case  of  Dickeraon  v.  State^  48  Wis.,  288, 
and  held  by  this  court  not  to  be  error.  Of  course  what  is 
there  said  in  the  opinion  had  reference  to  the  facts  and  cir- 
cumstances of  that  particular  case.  There  it  was  plain,  from 
all  the  evidence,  that,  if  the  accused  was  guilty  of  the  com- 
mission of  any  oflfense  whatever,  it  was  of  the  crime  of 
murder  in  the  first  degree.  The  charge  was  considered  with 
reference  to  that  state  of  facts.  But  whether  the  charge 
would  have  been  sustained  had  there  been  evidence  in  the 
case  which  would  support  a  conviction  of  a  lesser  grade  of 
homicide,  is  a  question  not  decided  in  the  Dickeraon  Case, 
This  observation,  it  must  be  understood,  has  no  reference  to 
the  facts  or  circumstances  of  the  case  before  us.  It  would 
be  very  improper  for  us  to  indicate  any  impression  as  to  the 
guilt  of  the  defendant,  which  we  may  have  derived  from  an 
V0L.LV— 17 
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examination  of  the  evidence,  and  we  do  not  do  so.  The 
Didkerson  Case  was  commented  on  in  the  argument  at  the 
bar,  and  hence  this  explanatory  remark  as  to  what  was  in- 
tended to  be  decided  in  that  case. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial.  The 
warden  of  the  state  prison  will  surrender  the  plaintiff  in 
error  to  the  sheriff  of  Outagamie  county,  who  will  hold  him 
in  custody  until  he  shall  be  discharged  or  his  custody  changed 
aby  due  course  of'  law. 


NooNAN  vs.  The  State. 
April  14^  May  10, 1882. 


Criminal  Law  and  Practicb.  (1)  Change  of  venue.  Power  of  cir- 
cuit court  to  order  further  return  from  municipal  court  of  another 
county,  (£J  Form  of  return  from  municipal  court,  (S)  Expert 
testimony, 

1.  After  information  for  rapp  filed  in  the  municipal  court  of  Dane 

county,  the  accused  demanded  a  trial  in  the  circuit  court  for  that 
county,  pursuant  to  the  statute  (R.  S.,  sec.  2516);  and  after  the 
cause  was  transmitted  to  that  court,  he  obtained  a  change  of  the 
place  of  trial  to  the  circuit  cotirt  for  Rock  county.  Held,  that 
the  latter  court  had  thereafter  power  to  order  a  further  return  to 
bo  made  to  it  by  said  municipal  court. 

2.  A  return  made  by  the  derk  of  the  municipal  court,  under  the  seal 

of  the  court,  is  correct  in  form,  and  must '  be  presumed  to  have 
been  made  by  direction  of  the  judge  of  said  court.  R.  S.,  sees. 
2516,  2519. 

3.  An  expert  witness  for  the  prosecution,  having  testified,  that,  on  ex- 

amining the  prosecutrix  several  days  after  the  rape  was  alleged  to 
have  been  conmiitted,  he  found  her  sexual  organs  infiamed,  fur- 
ther stated,  against  objection,  that  in  his  opinion  such  infiamma- 
tion  "  was  produced  by  her  having  a  violent  connection."  Held, 
that,  though  the  witness  might  properly  have  stated  what  effects 
might  result  from  a  rape,  the  testimony  as  admitted  usurped  the 
province  of  the  jury. 
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ERROR  to  the  Circuit  Court  for  Roch  County. 

An  information  was  filed  in  the  municipal  court  of  Dane 
county,  charging  the  plaintiff  in  error  with  the  crime  of  rape 
upon  the  person  of  one  Minnie  Vietense,  alleged  to  have 
been  committed  on  the  18th  of  September,  1880.  The 
plaintiff  in  error  demanded  a  trial  in  the  circuit  court  for 
Dane  county,  pursuant  to  the  statute  (R.  S.,  sec.  2516),  and 
the  cause  was  thereupon  transmitted  to  that  court  for  triaL 
He  then  obtained  a  change  of  the  place  of  trial  to  the  circuit 
court  for  Rock  county.  The  return  of  the  municipal  court 
being  defective,  the  circuit  court  for  Rock  county  made  an 
order  upon  that  court  for  a  further  return,  which  was  accord- 
ingly made.  A  motion  was  thereupon  made  by  the  plaintiff 
in  error  to  dismiss  the  cause,  **on  the  ground  that  said  court 
had  no  jurisdiction  to  try  the  said  action,  for  the  reason  that 
the  papers  and  records  were  not  properly  authenticated  ty 
the  clerk  of  the  municipal  court  of  Dane  county."  The 
motion  was  denied.  The  accused,  having  been  tried  upon 
the  information,  convicted  of  the  charge  therein  contained, 
and  sentenced  to  imprisonment  in  the  state  prison  for  a  term 
of  years,  sued  out  a  writ  of  error  to  review  the  judgment. 

For  the  plaintiff  in  error  there  was  a  brief  by  Lamh  eft 
Jcnes^  and  oral  argument  by  Mr,  Jones. 

For  the  defendant  in  error  there  was  a  brief  signed  by  the 
Attorney  General^  and  oral  argument  by  II.  W.  Chynoweth^ 
Assistant  Attorney  GtoneraL 

Lyon,  J.  1.  We  are  of  the  opinion  that  it  was  competent 
for  the  circuit  court  of  Rock  county  to  make  the  order  for  a 
further  return  on  the  municipal  court  of  Dane  county.  Cer- 
tainly the  circuit  court  of  Dane  county  had  the  power  to  re- 
quire a  further  return  wl^ile  the  case  remained  in  it;  and  by 
obtaining  a  change  of  the  place  of  trial  the  plaintiff  in  error 
placed  the  circuit  court  of  Rock  county  in  the  place  of  the 
Dane  coanty  circuit  court.    We  think  the  Rock  county  cir- 
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cuit  court  became  possessed  of  the  cause  for  all  purposes  as 
X)ompletel7  and  effectually  as  the  court  from  which  it  was  re- 
moved, and  waA  as  competent  as  the  latter  court  to  cause  the 
return  to  be  perfected. 

The  last  return  of  the  municipal  court  was  made  by  the  clerk 
under  the  seal  of  the  court,  and  in  form  complies  with  the 
provisions  of  the  statute  in  that  behalf.  Section  2516  pro- 
vides that  ^Hhe  judge,  under  the  seal  of  the  court,  shall 
transmit  all  the  papers  and  a  copy  of  the  record  of  the 
proceedings  in  such  cause,  .properly  certified  to  be  such,  to  the 
circuit  court."  Section  2519  provides  that  the  clerk  of 
^he  municipal  court  "shall  make  and  keep  the  records  of  said 
court,  and  perform  all  ministerial  acts  required  of  him,  by 
and  under  the  direction  of  the  judge."  Under  the  last  pro- 
yision  the  clerk  is  the  proper  oflBcer  to  certify  a  record,  for 
that  is  a  ministerial  act;  and  presumably  the  record  in  this 
case  was  certified  by  him  by  direction  of  the  judge,  and  was 
transmitted  by  the  latter  to  the  circuit  court.  In  the  practice 
tiere  adopted  we  find  no  error. 

2.  Only  one  other  alleged  error  will  be  considered,  and 
that  very  briefly.  A  medical  witness,  called  on  behalf  of 
'the  state,  who  made  an  examination  of  the  prosecutrix  sev- 
eral days  after  the  rape  is  alleged  to  have  been  committed,  tes- 
tified that  on  such  examination  he  found  an  aggravated 
inflammation  of  the  uteniSj  vagina,  and  other  sexual  organs 
of  the  prosecutrix.  He  was  then  allowed,  under  objection 
by  the  plaintiff  in  error,  to  testify  that  in  his  opinion  such 
inflammation  "  was  produced  by  her  having  connection, —  a 
violent,  not  a  free  connection;"  that  is,  in  substance  and 
effect,  that  the  inflammation  was  the  result  of  a  rape  which 
had  been  committed  upon  her.  The  testimony  here  quoted 
was  given  in  answer  to  the  question  put  by  the  judge:  "  To 
what  do  you  attribute  the  inflamed  condition  that  you  say 
you  found?"  and  the  question  was  duly  objected  to,  and  ex- 
ception thereto  taken.    The  question  and  the  answer  which 
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it  elicited  were  clearly  incompetent.  The  witness  was  com- 
petent to  state  what  effects  might  result  from  a  rape,  but  it 
was  going  far  beyond  the  range  of  authorized  expert  testi- 
mony to  allow  him  to  give  an  opinion  that  the  inflammation 
he  discovered  was  produced  by  sape.  On  his  cross  examina- 
tion this  witness  was  constrained  to  admit,  what  any  person 
of  ordinary  intelligeuoe  knows  without  the  aid  of  expert 
testimony,  that  there  are  other  adequate  causes  which  might 
have  produced  such  inflammation.  It  was  for  the  jury  to  de- 
termine whether  the  inflammation  which  the  witness  testified 
to  was  the  result  of  a  rape,  or  of  some  other  cause;  and  the 
extent  to  which  expert  testimony  affecting  that  question 
could  properly  be  resorted  to,  would  be  to  show  what  effects 
upon  the  sexual  organs  of  the  female  might  result  had  she 
been  ravished.  Bat  the  testimony  admitted  was  a  usurpa- 
tion of  the  province  of  the  jury,  and  beyond  all  question  its 
admission  was  error.  Luning  v.  State^  2  Pin.,  215;  KnoU  v 
State,  ante,  p.  249. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial.  The  war- 
den of  the  state  prison  will  surrender  the  plaintiff  in  error 
to  the  sheriff  of  Rock  county,  who  will  hold  him  in  custody 
until  he  shall  be  discharged  or  his  custody  changed  by  due 
course  of  law. 


Cboss  vs.  The  State. 

April  U—May  10,  188». 

CRnoKAL  Law  and  Prachce.  (IJ  Mode  of  charging  assatdt  with  irir 
tent  to  murder,  (e)  Evidence  of  intent.  Degree  of  proof.  fS)  In- 
gtructum  considered.  Presumption.  (J^)  Whether  drunkenness  an 
excuse.    (5)  Setting  aside  verdict 

1.  An  information  under  sec.  4376,  R.  S.,  which  charges  the  defendant 
with  tmlawfuUy  and  feloniously  making  an  assault  upon  8.,  *'  said 
defendant  being  then  and  there  armed  with  a  dangerous  weaix)il, 
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to  wit,  a  revolver  pistol,  with  intent  then  and  there  to  kill  and 
murder  said  S.,'*  is  not  bad  (on  motion  in  arrest  of  judgment)  for 
failing  to  charge  that  the  assault  was  mad^  *'  with  malice  afore- 
thought," or  "with  a  premeditated  design  to  kill  and  murder 
said  S.,**  nor  for  failing  to  allege  that  the  pistol  was  *'  loaded  with 
powder  and  a  leaden  bullet'*    R.  S.,  sees.  4659,  4669. 

2.  There  was  no  error  in  refusing  to  instruct  the  jury  that  the  inten- 
tion of  the  deceased  could  not  be  Inferred  from  his  acts,  or  that 
they  should  acquit  him  unless  convinced  *'  beyond  any  doubt**  of 
his  intention  to  kilL 

8.  Where  the  proof  was  that  S.  (the  person  assaulted)  was  shot  in  the 
^ead,  there  was  no  error  in  charging  that  if  the  jury  believed  that 
4efendant,  ''  having  a  deadly  weapon,  a  pistol  or  revolver,"  '*  went 
if>  the  door  and  then  turned  around  and  deliberately  shot"  B., 
ihej  would  be  justified  in  presuming  that  he  intended  to  take  8.'s 
Ufa 

4.  Evidence  was  admitted  tending  to  show  that  defendant  was  in  some 

degree  intoxicated,  and  the  jury  were  instructed  that  if  they  be- 
lieved that  he  was  frenzied  from  the  use  of  liquor,  so  that  he  wa^ 
incapable  of  knowing  what  he  was  doing,  they  would  be  justified 
in  acquitting  him,  and  that  they  were  to  take  all  the  circum- 
stances together,  and  see  whether  he  had  acted  with  deliberation. 
No  more  definite  instruction  was  asked  for  defendant.  JETeZd, 
that  there  was  no  error  in  further  charging,  that  '*  drunkenness  is 
no  excuse  for  crime." 

5.  On  defendant's  motion  to  set  aside  the  verdict  against  him  for  mis- 

conduct of  the  sheriff  in  respect  to  the  jury,  no  proof  was  offered 
of  such  misconduct,  and  the  motion  was  denied;  and  defendant's 
subsequent  motion  for  leave  to  file  affidavits  of  the  alleged  mis- 
conduct, at  any  time  during  the  term,  nuiic  pro  tunc,  was  also 
denied.    Held,  no  error. 

ERROR  to  the  Municipal  Court  of  Milwaukee  County. 

The  case  is  stated  in  the  opinion. 

Adolf  Herdegeriy  for  the  plaintiff  in  error. 

For  the  defendant  there  was  a  brief  signed  by  the  Attor- 
ney General^  and  oral  argument  by  R.  W.  Chynoweth^ 
Assistant  Attorney  General. 

Tatloe,  J.  The  plaintiff  in  error  was  tried  upon  an  in- 
formation for  an  assault  with  an  intent  to  murder.    The  f ol- 
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lowing  is  a  copy  of  the  information  (after  the  title):  "I,  W. 
C.  Williams,  district  attorney  for  said  county,  hereby  inform 
the  court  that  on  the  28th  day  of  November,  1881,  at  said 
county,  haao  W.  Croas^  with  force  and  arms,  in  and  upon 
one  John  Schuk,  he,  the  said  John  Schuk,  in  the  peace  of 
the  state  then  and  there  being,  unlawfully  and  feloniously 
did  make  an  assault,  he,  the  said  Isaac  W.  Oro88y  then  and 
there  being  armed  with  a  dangerous  weapon,  to  wit,  with  a 
revolver  pLrtol,  with  intent  then  and  there  to  kill  and  mur- 
der him,  the  said  John  Schuk,  against  the  peace  and  dignity 
of  the  state  of  Wisconsin."  To  this  information  the  plaintiff 
in  error  pleaded  not  guilty.  He  was  tried  and  convicted 
of  the  offense  charged  in  the  information,  and  sentenced  to 
imprisonment  for  five  years.  After  the  verdict,  and  before 
judgment,  the  plaintiff  in  error  moved  in  arrest  of  judgment 
on  the  ground  that  the  information  was  insufficient,  which 
motion  was  overruled  and  exception  taken.  The  informa- 
tion was  under  section  4376,  R.  S.  1878,  as  amended  by 
chapter  79,  Laws  of  1881,  which  reads  as  follows:  "Any 
person  being  armed  with  a  dangerous  weapon  who  shall  as- 
sault another  with  intent  to  rob  or  murder,  shall  be  punished 
by  imprisonment  in  the  state  prison  not  more  than  fifteen 
years  nor  less  than  one  year." 

The  motion  in  arrest  was  based  upon  two  grounds:  First, 
that  the  information  is  bad  because  it  does  not  charge  that 
the  assault  was  made  with  malice  aforethought,  or  mth  a 
premeditated  design  to  kill  and  murder  the  said  Schuk;  and 
second,  because  it  does  not  sufficiently  show  that  the  accused 
was  armed  with  a  dangerous  weapon.  It  was  held  by  this 
court  in  the  case  of  State  v.  Fee,  19  Wi^.,  562,  that  an  indict- 
ment under  section  35,  ch.  164,  R.  S.  1858,  which  is  in  the 
identical  language  of  section  4376,  R.  S.  1878,  except  as  to 
the  term  of  punishment,  was  insufficient  because  it  did  not 
charge  the  assault  to  have  been  made  feloniously  and  "  with 
malice  aforethought,"  with  intent,  etc.;  but    in  KUkelly 
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V.  StatCj  43  Wis.,  604,  it  was  held  that  an  information 
based  upon  the  same  section  of  the  revised  statutes  of 
1858  was  suflBcient  in  the  form  of  the  one  filed  in  the 
case  at  bar,  without  the  words  *'  of  his  malice  aforethought," 
or  other  equivalent  words.  This  last  opinion  was  based 
upon  the  change  made  in  the  criminal  laws  of  this  state 
by  chapter  137,  Laws  of  1871.  Section  20  of  said  chap- 
ter 137,  now  section  4669,  R  S.  1878,  reads  as  follows: 
^*  When  the  offense  charged  has  been  created  by  any  statute, 
or  the  punishment  of  such  offense  has  been  declared  by  any 
statute,  the  indictment  or  information  shall,  after  verdict,  be 
held  sufficient  to  warrant  the  punishment  prescribed  by  the 
statute,  if  it  describe  the  oflfense  in  the  words  of  the  statute, 
or  in  words  of  substantially  the  same  meaning;  and  words 
used  in  the  statutes  to  define  a  public  oflfense  need  not  be 
strictly  pursued  in  charging  an  offense  under  such  statutes, 
but  other  words  conveying  the  same  meaning  may  be  used." 
Justice  Lyon,  in  commenting  upon  the  change  of  the  law 
worked  by  the  enactment  of  section  20,  ch.  137,  Laws  of  1871, 
says:  "We  borrowed  the  a<jt  of  1871  from  the  statutes  of 
Michigan,  in  which  will  be  found  both  of  the  above  sections 
in  substance.  In  1866  the  supreme  court  of  that  state  held 
that  under  section  6059  (which  corresponds  with  our  section 
20,  ch.  137,  Laws  of  1871,  now  section  4669,  R  S.  1878)  an 
information  charging  an  assault  with  intent  to  kill  and  mur- 
der contains  a  sufficient  description  of  that  oflfense.  liioe  v. 
People,  15  Mich.,  9.  The  Michigan  statute  describes  the 
oflfense  as  an  assault  *  with  intent  to  commit  the  crime  of 
murder.'  Our  statute  is  the  same.  The  statute  having  re- 
ceived a  construction  by  the  highest  tribunal  of  that  state 
before  it  was  adopted  here,  we  are  bound  by  that  construc- 
tion. Draper  v.  E/nersan^  22  Wis.,  147;  Perkiiis  v.  Simonds, 
28  Wis.,  90 ;  Wieaner  v.  Zaun,  39  Wis.,  188.  It  must  be  held, 
therefore,  that  the  information  sufficiently  charges  that  the 
plaintiflf  in  error  assaulted  Mapes  with  intent  to  murder  him." 
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The  information  which  the  court  had  under  consideration  in 
that  case,  charged  that  on  a  day  and  at  a  place  therein  named, 
the  accused,  "  being  armed  with  a  dangerous  weapon,  to  wit, 
a  knife,  did  feloniously,  with  and  by  means  of  such  deadly 
weapon  then  in  his  hand,  make  an  assault  upon  one  Charles 
Mapes,  and  him,  the  said  Charles  Mapes,  did  then  and  there 
with  such  deadly  weapon  cut,  beat  and  ill  treat,  with  intent  to 
murder  the  said  Charles  Mapes,  against  the  peace,"  etc.  The 
case  of  KilheUy  v.  State  was  aifirmed  and  followed  by  this  court 
in  Bonneville  v.  StaU^  53  Wis.,  680.  The  information  in  that 
case  and  the  one  in  the  case  at  bar  are  in  all  respects  the  same 
upon  the  point  in  question.  The  objection  that  it  should 
have  charged  the  assault  to  have  been  made  "with  malice 
aforethought,"  as  well  as  feloniously,  was  properly  overruled. 
The  objection  that  the  allegations  in  the  information  do 
not  show  that  the  plaintiff  in  error  was  armed  with  a  dan- 
gerous weapon,  we  think  was  also  properly  overruled. 
Under  the  decisions  above  cited  it  would  probably  be  unnec- 
essary to  state  the  kind  of  weapon,  except  to  state  that  it 
was  a  dangerous  one;  but  if  it  be  necessary,  it  was  suffi- 
ciently stated  in  the  information.  Section  4659,  R.  S.  1878, 
provides  that  no  information  shall  be  deemed  invalid,  nor 
shall  the  trial,  judgment  or  other  proceeding  thereon  be 
affected,  by  certain  things  named,  and  then  adds :  nor  "  by 
reason  of  any  other  defect  or  imperfection  in  matters  of  form, 
which  shall  not  tend  to  the  prejudice  of  the  defendant." 
We  are  unable  to  see  how  the  defendant  could  be  prejudiced 
by  reason  of  the  neglect  of  the  district  attorney  to  state  that 
the  "revolver  pistol "  was  at  the  time  "  loaded  with  powder 
and  a  leaden  or  other  bullet."  The  defendant  was  notified 
by  the  information  that  he  was  charged  with  making  an 
assault,  being  armed  with  a  dangerous  weapon,  to  wit,  a  "re- 
volver pistol,"  with  intent  to  murder.  It  might  be  material 
OQ  the  trial,  in  order  to  prove  the  murderous  intent,  to  prove 
that  the  revolver  was  loaded;  but  it  could  not  prejudice 
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the  defendant  that  it  was  not  stated  to  be  so  loaded  in  the 
information.  The  motion  in  arrest,  we  think,  was  properly 
overruled. 

The  counsel  for  the  plaintiff  in  error  insists  that  the 
learned  judge  who  presided  at  the  trial  erred  in  refusing  to 
give  the  jury  the  following  instructions  asked  by  him: 
"  (1)  When  a  man  is  charged  with  an  attempt  to  commit  a 
crime,  the  intention  of  the  party  cannot  be  derived  from  the 
acts  of  the  defendant.  (2)  Unless  you  are  convinced  beyond 
any  doubt  that  the  defendant  intended  to  kill  John  Schuk, 
you  must  acquit  the  defendant  of  the  charge  of  an  attempt 
to  kill  and  murder  John  Schuk."  It  is  wholly  unnecessary 
to  enter  into  any  argument  to  justify  the  learned  judge  in 
refusing  to  give  these  instructions.  They  were  clearly  im- 
proper, and  were  rightly  rejected. 

The  learned  counsel  further  insists  that  the  verdict  is  not 
supported  by  the  evidence.  There  is  certainly  evidence 
suflBcient  to  support  the  verdict ;  and  although  the  jury  might, 
without  any  violation  of  their  oaths,  have  come  to  a  differ- 
ent conclusion  and  found  that  there  was  no  intent  to  mur- 
der, we  are  unable  to  say,  from  all  the  evidence  in  the  case, 
that*  the  conclusion  they  reached  was  not  the  true  one. 

It  is  also  insisted  that  the  court  erred  in  giving  the  jury 
instructions,  to  which  exceptions  were  duly  taken.  The  ex- 
ceptions to  the  instructions  are  set  out  in  the  record  as  fol- 
lows: Firsts  to  the  instruction,  "  If  you  believe  he  did  go  to 
the  door,  and  then  turn  around  and  deliberately  shoot  this 
man,  you  are  justified  in  presuming,  if  he  had  a  deadly 
weapon,  a  pistol  or  revolver,  that  he  intended  to  take  the 
life  of  this  man."  We  see  no  objection  to  this  instruction 
under  the  evidence  in  this  case.  It  is  true,  a  man  might  de- 
liberately shoot  at  another  with  a  pistol,  and  such  shooting 
not  be  conclusive  evidence,  or  even  very  strong  evidence,  of 
an  intent  to  kill,  depending  upon  the  attendant  circum- 
stances.   If  it  appeared  that  he  purposely  aimed  at  the  leg  or 
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arm  or  other  part  of  the  bod^,  which  if  strack  would  not  be 
likely  to  prove  fatal,  it  would  not  be  even  slight  evidence 
of  an  intent  to  kill;  but  if  aimed  at  the  head  or  other  vital 
part,  the  inference  would  be  very  strong  that  the  intent  was 
to  kilL  In  the  case  at  bar,  the  proof  shows  that  the  ball 
fired  by  the  defendant  struck  the  head  of  Schuk,  and  if,  as 
the  judge  remarked  to  the  jury,  that  shot  was  deliberately 
fired  by  the  defendant  at  Schuk,  they  would  be  justified  in 
presuming  that  he  intended  to  take  his  life. 

The  second  exception  was  taken  to  the  following  remark  of 
the  judge:  ^^  As  you  have  heard  stated  and  read  from  books, 
^drunkenness  is  no  excuse  for  crime.*  *^  This  certainly  has 
been  very  often  said  by  the  most  learned  jurists,  and  has 
received  the  sanction  of  the  highest  and  most  learned  courts. 
But  it  is  urged  by  the  learned  counsel  for  the  plaintiff  in 
error,  that,  although  drunkenness  is  no  excuse  for  crime,  the 
fact  that  the  accused  was  in  a  state  of  intoxication  at  the 
time  may  be  considered  by  the  jury  in  determining  whether 
the  accused  intended  to  commit  the  crime  with  which  he  is 
charged,  and  that  this  is  especially  so  where  he  is  charged 
with  an  assault  with  intent  to  murder  or  commit  some  other 
felony.  For  this  purpose  most  courts  have  held  that  the  fact 
that  the  accused  was  drunk  at  the  time  of  the  commission  of 
the  act  with  which  he  is  charged,  is  admissible  evidence. 
This  rule  is  not  inconsistent  with  the  one  stated  by  the  court, 
"  that  drunkenness  is  no  excuse  for  crime.**  The  evidence, 
when  admitted,  is  not  admitted  as  an  excuse  for  the  crime, 
but  as  tending  to  show  that  the  accused  did  not  commit  the 
crime  charged.  In  this  case  the  court  permitted  the  accused 
to  show  that  he  had  been  drinking  intoxicating  liquors  at 
the  time,  and  was  to  some  extent  intoxicated.  The  learned 
judge  also  charged  the  jury  that  if  they  believed  the  accused 
was  frenzied  from  the  use  of  liquor,  so  that  he  was  incapable 
of  knowing  what  he  was  doing,  they  would  be  justified  in 
acquitting  him.    "You  are  to  take  all  the  circumstances 
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together,  and  see  whether  he  has  acted  with  deliberation." 
If  the  counsel  desired  any  more  definite  instructions  as  to 
what  force  should  be  given  to  the  fact  of  the  drunkenness  of 
the  defendant  at  the  time  of  the  shooting,  he  should  have 
called  the  attention  of  the  court  to  it  by  a  request  to  instruct 
more  fully  and  particularly  upon  the  subject.  The  instruc- 
tion given  submitted  the  fact  of  the  drunkenness  of  the  de- 
fendant in  general  terms  to  the  jury,  as  a  fact  which  they 
might  consider  in  determining  the  question  of  the  coolness 
and  deliberation  of  the  defendant's  acts ;  and  it  cannot  be 
alleged  as  error  that  he  did  not  instruct  them  more  at  length 
on  the  subject,  unless  he  was  requested  so  to  do: 

The  other  instructions  excepted  to  were  properly  given 
under  the  evidence  in  the  case.  Taking  the  charge  of  the 
court  as  a  whole,  it  presented  the  case  fairly  to  the  jury,  and 
the  defendant  was  not  prejudiced  thereby. 

The  learned  counsel  further  alleges  as  «rror  that  the  court 
refused  to  set  aside  the  verdict  and  grant  a  new  trial,  be- 
cause he  alleges  that  after  the  jury  retired  to  deliberate  on 
their  verdict,  and  before  they  returned  a  verdict,  they  re- 
quested the  oflBc^ir  in  charge  of  them  to  call  the  judge  to 
give  them  certain  further  instructions,  and  that  the  sheriff 
refused  so  to  call  the  judge,  contrary  to  the  wishes  of  the 
jury,  but  informed  them  that  he  would  call  the  judge  as  soon 
as  they  had  concluded  on  a  verdict.  On  his  motion  to  set 
aside  the  verdict  no  proof  was  offered  to  substantiate  the 
statement  made  by  the  counsel,  and  the  motion  was  over- 
ruled. The  defendant  then  asked  leave  to  file  affidavits  of 
the  fact  at  any  time  during  the  term,  ntmo  pro  tunOy  which 
was  denied  by  the  court.  We  see  no  error  in  the  ruling  of 
the  court  in  this  matter.  The  defendant  should  have  pre- 
pared and  produced  his  proofs  of  the  facts  alleged  before 
asking  the  court  to  set  aside  the  verdict  for  the  irregularity, 
if  any  such  existed,  so  that  the  court  might  have  seen  the 
extent  of  it,  and  determined  whether  it  was  such  an  irregu- 
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larity  as  ought  to  set  aside  the  verdict.  As  no  proofs  have 
ever  been  made  of  the  charge,  either  in  the  court  below  or 
in  this  court,  we  do  not  feel  called  upon  to  give  any  opinion 
as  to  what  effect  the  alleged  refusal  of  the  sheriff  to  take 
the  jury  before  the  judge,  for  further  instructions,  when 
requested  to  do  so  by  them,  would  have  upon  their  verdict. 

We  find  no  error  in  the  record  which  would  justify  us  in 
reversiiig  the  judgment. 

By  the  Court, —  The  judgment  of  the  municipal  court  of 
Milwaukee  dounty  is  affirmed. 
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August  Term  J  1882. 


Thb  State  ex  eel,  Sloan,  Stevens  &  Moreis  vs.  Wabnee, 

Secretary  of  State. 

Augu;!^  SO,  ISSl—S^teniber  19,  1882, 

Hakdamtts:  Pleadinq:  Officee.    (IJ  Necessary  averments  in  petition. 
(4J  When  peremptory  writ  wiU  issue  flO)  to  officer  though  pro- 
ceeding commenced  against  his  predecessor, 
Secbbtaet  op  State.    ("IS,  8-10 J  Powers  and  duties  as  auditor, 
Sufeemb  Coubt.    ^5,  9J  In  what  matters  will  direct  auditing  officer. 
Interest.    ("5 J  Right  to  interest  a  question  of  law,    (K)  Not  allowed  on 
unliquidated  demands, 

1.  Mandamus  will  not  lie  to  compel  the  secretary  of  state  to  audit 

and* allow  a  daim  against  the  special  trust  fund  known  as  *'the 
trespass  fund,"  where  the  petition  does  not  aver  that  there  are 
moneys  in  the  state  treasury  belonging  to  that  fund,  properly  ap- 
plicable to  the  payment  of  the  claim. 

2.  Under  the  decision  in  Sloan,  Stevens  db  Morris  v.  The  State,  51  Wis., 

628,  it  became  the  duty  of  the  secretary  of  state  to  audit  the  daim 
of  the  relators  (plaintiffs  in  that  action),  upon  proof  of  their  em- 
plo3rment  by  the  governor,  at  such  sum  as  the  proofs  presented 
to  him  showed  their  services  to  have  been  reasonably  worth. 

Z,  For  the  purpose  of  ascertaining  the  value  of  such  services  the  secre- 
tary of  state  might  have  required  the  claimants  to  produce  evi- 
dence on  that  subject,  and  might  also  have  taken  evidence  on  the 
part  of  the  state. 

4  An  issue  upon  the  question  of  the  relators'  employment  having  been 
made,  upon  the  return  of  the  secretary  of  state  to  an  alternative 
writ  of  mandamus  commanding  him  to  audit  their  claim,  and 
such  issue  having  been  determined  in  their  favor,  it  is  the  duty  of 
the  secretary  to  proceed  to  audit  the  claim,  and  a  peremptory  writ 
will  issue  directing  him  to  do  so. 
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5.  Whether  the  relators  are  entitled  to  interest  on  the  sum  found  to  be 
due  them  upon  their  claim  is  a  question  of  law,  and  this  court  has 
the  right  to  direct  the  secretary  of  state  upon  that  matter. 

0.  The  value  of  the  relators*  services  not  having  been  fixed  by  any 
agreement,  it  was  their  duty,  upon  presenting  the  claim  for  audit, 
to  fix  such  value  by  legal  evidence. 

7.  The  amount  of  the  claim  having  been  unliquidated  until  the  value  of 

the  relators'  services  was  fixed  by  the  special  verdict  of  a  jury  in 
the  mandamus  proceedings,  interest  thereon  will  be  allowed  only 
from  the  date  of  such  verdict. 

8.  The  secretary  of  state  having,  in  his  return  to  the  alternative  writ, 

denied  that  the  relators*  services  were  worth  the  amount  claimed 
by  them,  and  having  consented  that  the  issue  upon  that  question 
should  bo  tried  by  a  jury,  is  bound,  as  auditing  officer,  by  the  ver- 
dict fixing  the  value  of  the  services. 
0.  Taylor,  J.,  is  of  the  opinion  that  had  not  the  secretary  of  state  ten- 
dered an  issue  as  to  the  Value  of  the  relators*  services,  this  court 
would  not  have  passed  upon  the  question,  but  have  simply  directed 
him  to  audit  and  allow  the  claim  at  such  sum  as  the  evidence  pro- 
duced before  him  should  show  the  services  to  have  been  reason- 
ably worth.] 
10.  The  duty  of  auditing  the  claim  was  a  continuing  one  upon  the  sec- 
retary of  state,  as  an  officer  of  the  state,  and  the  peremptory  writ 
commanding  the  performance  of  such  duty  will  issue  against  the 
present  incumbent  of  that  office,  although  the  proceedings  were 
commenced  against  his  predecessor.  State  ex  rd,  BushneU  v. 
Gates,  23  Wis.,  210. 

An  alternative  writ  of  mwndamus  was  awarded  to  the 
secretary  of  state  upon  petition  of  the  relators.  The  peti- 
tion stated  substantially  the  same  facts  as  were  contained  in 
the  complaint  in  an  action  for  the  same  cause  brought  by 
the  relators  against  the  state  (51  Wis.,  623),  with  the  excep- 
tion that  it  contained  no  averment  that  any  "trespass 
funds  "  remained  in  the  state  treasury.  The  mandate  of  the 
alternative  writ  was,  that  the  secretary  audit  and  approve 
the  account  of  the  relators,  and  draw  his  warrant  therefor 
on  the  state  treasurer,  payable  out  of  the  "  trespass  fund  " 
in  the  treasury,  or  show  cause  to  the  contrary.  The  relators 
moved  that  a  peremptory  writ  of  mcmdamvs^  in  that  behalf, 
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issue  to  the  secretary ;  and  the  secretaj*7  moved  that  the 
alternative  writ  be  quashed. 

For  the  relators  there  was  oral  argument  by  L  C.  SUxm. 

For  the  respondent  there  was  a  brief  by  Alex.  Wilson^  At- 
torney General,  and  oral  argument  by  R.  W.  Chynoweth^ 
Assistant  Attorney  General. 

The  following  opinion  was  filed  September  27,  1881 : 

Lyon,  J.  In  Sloan  v.  The  StaUj  51  Wis.,  623,  it  was  held 
that  the  claim  of  the  relators  cannot  be  enforced  by  action 
against  the  state,  but  that  they  are  entitled  to  be  paid  for  their 
services  out  of  the  "  trespass  fund "  in  the  state  treasury, 
and  that  mandcmhus  will  lie  to  compel  the  secretary  of  state 
to  audit  and  allow  their  claim. 

Obviously,  the  secretary  cannot  be  required  to  audit  and 
allow  the  claim  unless  there  are  moneys  in  the  treasury  be- 
longing to  that  fund.  Hence,  the  petition  should  aver  that 
there  are  moneys  in  the  treasury  properly  appUcable  to  the 
payment  of  the  claim.  The  petition  upon  which  the  alterna- 
tive writ  issued  fails  to  show  that  fact.  The  record  and 
judgment  in  the  above  mentioned  action  are  made  a  part  of 
the  petition  by  reference  thereto,  but  that  only  shows  that 
when  such  action  was  commenced  there  was  money  belong- 
ing to  the  trespass  fund  in  the  treasury;  not  that  it  remained 
there  when  the  petition  herein  was  filed. 

The  petition  being  insuflScient,  the  motion  to  quash  the 
alternative  writ  must  be  granted,  unless,  within  twenty 
days,  the  relators  supply  the  defect  in  their  petition  by 
amendment. 

By  the  Court — The  motion  for  a  peremptory  writ  icT 
denied. 

After  the  foregoing  opinion  was  filed  the  petition  was  so 
amended  as  to  allege  that  at  the  time  the  services  mentioned 
in  the  relators'  claim  were  rendered  there  was,  and  ever  since 
Vol.  LV— 18 
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has  been,  and  still  is,  in  the  state  treasury,  more  than  $100,000 
belonging  to  the  St.  Croix  land  grant  trespass  fund  and  prop- 
erly applicable  to  the  payment  of  the  claim.  A  second 
alternative  writ  of  mandamiis  was  thereupon  issued.  The 
substance  of  the  return  of  the  secretary  of  state  thereto  will 
sufficiently  appear  from  the  opinion.  The  relators  answered 
the  return,  alleging,  among  other  things,  that  B.  J,  Stevens  and 
Z  C.  Sloan  were  duly  employed  by  the  governor  of  the  state 
and  that  their  services  were  worth  the  full  sum  of  $5,000. 
Both  parties  consenting  thereto,  it  was  ordered,  December  20, 
1881,  that  the  following  specific  questions  of  fact  be  tried  by  a 
jury  in  the  circuit  court  for  Dane  county :  1.  Were  B.  J.  Ste- 
vena  and  I.  G.  Sloan  employed  by  the  governor  of  the  state  of 
Wisconsin  to  prepare  briefs  and  argue  in  the  supreme  court 
of  the  United  States,  the  cases  of  SchtHenherg  and  others  v. 
Harriman  and  Sohow  and  others  v.  Harriman^  as  mentioned 
and  stated  in  the  pleadings  and  the  account  of  said  relators? 
2.  What  was  the  value  of  the  services  of  said  Stevens  and 
Sloam,  therein  stated? 

On  the  first  Monday  in  January,  1882,  the  term  of  office 
of  the  respondent  Warner^  as  secretary  of  state,  expired,  and 
he  was  succeeded  in  that  office  by  Ernst  G.  Timme. 

The  above  questions  were  tried  in  the  circuit  court  for 
Dane  county  at  the  April  term,  1882,  and  the  jury  found  a 
verdict  answering  the  first  question,  "Yes;"  and  the  second 
question,  "  $5,000."  They  also  found  (under  a  direction  of 
the  circuit  court  that  they  might  cast  interest  on  the  amount 
fixed  by  them  as  the  value  of  the  services,  from  the  time  the 
.claim  was  filed  in  the  office  of  the  secretary  of  state  to  the 
date  of  their  verdict),  that  the  claim  was  so  filed  June  15, 1875, 
and  that  the  interest  thereon  amounted  to  the  sum  of  $2,391. 
The  proceedings  of  the  circuit  court  having  been  duly  certified 
to  this  court,  the  relators  moved  for  judgment  that  they 
were  entitled  to  the  sum  of  $5,000  and  interest  thereon  from 
June  15,  1875,  and  that  a  peremptory  writ  of  mandamus 
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issue  to  the  secretary  of  state  directing  him  to  audit  and 
allow  their  claim  at  that  amount. 

There  was  a  brief  by  Sloarty  Stevens  &  Morris^  the  relators, 
in  pro,  per. ^  and  oral  argument  by  Mr.  Sloan: 

1.  The  action  did  not  abate  on  the  retirement  from  oflSce 
of  the  former  secretary  of  state.  The  proceeding  is  against 
the  oflBce  and  not  against  the  person  of  the  officer.  Camr 
miadoners  v.  SelleWj  99  U*.  S.,  624;  Maddox  v.  Oraham^  2  Met. 
(Ky.),  56 ;  State  ex  rd.  SoiUter  v.  City  of  Madison^  15  Wis.,  30 ; 
Pegramv.  Commissioners^  65  N.  C,  114;  People  v.  Collins^  19 
Wend.,  56;  State  ex  rel.  Bushnell  v.  Gates j  22  Wis.,  210; 
State  ex  rel.  Carpenter  v.  Beloit,  21  id.,  280.  It  is  only  when 
the  purpose  is  to  punish  the  officer  for  contempt  that  it  be- 
comes a  personal  proceeding.  People  v.  Champion,  16  Johns., 
01 ;  People  v.  CoUins,  supra.  See,  also,  E.  S.,  sees.  2800,  2801, 
and  revisers'  notes.  2.  The  court  may  direct  the  amount  at 
which  the  relators'  claim  shall  be  audited.  It  is  well  settled 
that  by  mandamus  auditing  officers  will  be  required  to  make 
their  audit  according  to  law.  If  the  compensation  is  fixed 
by  statute  or  by  agreement,  they  will  be  required  to  audit 
the  compensation  so  fixed.  If  they  have  already  audited  an 
account  at  a  less  sum  than  that  fixed  by  statute  or  agreement, 
they  will  be  required  to  set  aside  the  audit  already  made,  and 
to  re-audit  according  to  law.  People  v.  Avditors,  82  N.  Y., 
80;  People  v.  Police^  75  id.,  38;  People  v.  Oreen,  63  Barb., 
390;  People  v.  Supervisors^  40  How.  Pr.,  54;  People  v.  Super- 
visors, 56  Barb.,  452;  State  v.  Hastings^  15  Wis.,  83;  Fowler 
V,  Peirce,  2  Cal.,  165 ;  People  ex  rel.  McCauLey  v.  Brooks, 
16  id.,  11 ;  Swawn  v.  Buck,  40  Miss.,  268;  5  Wait's  Pr.,  561-6. 
In  this  case  the  auditing  officer  is  required  to  audit  the  quan- 
tum meruit.  With  that  in  view  he  consented  to  the  order 
referring  the  question  of  amount  to  the  jury.  The  quantum 
meruit  having  been  ascertained,  it  would  be  a  useless  matter 
to  refer  the  question  of  amount  to  the  auditing  officer,  when 
by  law  he  is  required  to  audit  the  same  at  the  qiumtum 
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mermt.  Mandcmms  never  goes  to  compel  the  performance 
of  that  which  is  fruitless.  People  v.  Tremain,  17  How.  Pr., 
142;  Gommonwealth  v.  Supervisors,  29  Pa.  St.,  121.  3.  To 
the  point  that  the  relators  were  entitled  to  interest  from  the 
date  of  the  presentation  of  their  claim,  they  cited :  People 
V.  Commissioners,  5  Denio,  403;  Convm.  v.  KempshaU,  26 
Wend.,  404;  Bepiiblioa  v.  MitcheUj  2  Dall.,  101;  ThomdiJce 
9).  TJ.  S.,  2  Mason  C.  0.,  1;  Shipman  v.  Stale,  44  Wis.,  458; 
People  V.  Stevens,  71  K  Y.,  527,  549 ;  State  v.  FarweU,  3  Pin., 
393,  421;  WhiU  v.  Miller,  78  K  T.,  393,  and  cases  there 
cited;  Gammon  v.  Airams,  53  Wis.,  323;  Marsh  v.  Fraser, 
87  id.,  149;  Wood's  Mayne  on  Dam.  (1  Am.  ed.),  215; 
David  V.  Oonard,  1  Greene  (Iowa),  336 ;  Ford  v.  Tirrell,  9 
Gray,  401 ;  Oa/mmdl  v.  Skinner,  2  Gallison  C.  C,  45. 

For  the  respondent  there  was  a  brief  by  the  Attorney 
General,  and  oral  argument  by  H.  W.  Chynoweth,  Assistant 
Attorney  General.  They  argued,  inter  alia:  1.  The  suit  has 
abated.  The  case  of  Commissioners  v.  Sell&w,  99  U.  S.,  624,  in 
which  the  doctrine  of  State  ex  rel.  Soutter  v.  City  of  Madison, 
15  Wis.,  30,  is  approved,  also  cites  with  approval  the  case  of 
U,  S.  V.  Boutwell,  17  Wall.,.  604,  which  holds  that  a  suit  like 
this  abates  on  the  termination  of  the  oflSce  of  the  officer 
against  whom  the  writ  was  directed.  See  also  Secretary  v. 
McGarrahan,  9  Wall,  313 ;  2  Dillon  on  Munic.  Corp.,  sees.  885 
et  seq. ;  Wood  on  Mandamus,  133.  The  decision  in  U.  S.  v. 
Boutwell,  supra,  is  based  upon  the  statute  9  Anne,  ch.  20,  sec. 
1,  and  its  acknowledged  interpretation  in  England.  That 
statute  is  identical  with  sec.  3451,  K.  S.,  and  the  acknowl- 
edged interpretation  in  England  is  binding  upon  the  courts  of 
this  state.  Pennock  v.  Dialogue,  2  Pet.,  1 ;  Cathcart  v.  Bob- 
inson,  5  id.,  264 ;  Draper  v.  Fm^rson,  22  Wis.,  147 ;  Perkins  v. 
Simonds,  28  id.,  90;  Wiesner  v.  Zaun,  39  id.,  188;  FUkelly  v. 
State,  43  id.,  604.  All  cases  holding  the  doctrine  that  the  suit 
does  not  abate  are  cases  against  corporations,  and  those  in  this 
state  are  suits  to  compel  the  levy  of  taxes  in  which  no  de- 
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mand  was  necessary.  Wood  on  Mandamus,  132.  In  this  case 
the  writ  would  not  lie  until  a  demand  was  made.  But  no 
demand  has  been  made  upon  the  present  secretary  of  state, 
and  it  would  be  manifestly  unjust  to  adjudge  him  in  default. 
He  might  audit  the  relators'  claim  on  presentation  thereof. 
The  court  has  no  right  to  assume  that  he  would  not,  and  order 
him  to  do  so,  before  he  has  declined.  2.  This  court  has  no 
power  to  direct  that  the  claim  be  allowed  at  any  specific  sum. 
The  issue  sent  to  the  jury  as  to  the  value  of  the  relators'  serv- 
ices was  immaterial  and  can  now  be  wholly  disregarded. 
State  ex  rd.  Merrill  v.  School  Zand  Commissioners,  9  Wis.,  200. 
And  anything  of  substance  against  the  right  of  the  relators 
to  the  peremptory  writ  can  be  urged  at  any  time  before  the 
writ  issues.  People  v.  BatcheUeVy  53  N.  Y.,  128.  The  claim 
in  this  case  is  an  unliquidated  one,  the  amount  thereof  having 
never  been  fixed  except  by  the  verdict.  If  the  secretary  has 
not  the  power  to  fix  the  amount,  mamdamus  cannot  be  re- 
sorted to  against  him  unless  such  amount  has  been  ascertained 
and  liquidated.  2  Dillon  on  Munic.  Corp.,  840,  and  cases 
cited ;  1  Ohio  St.,  322.  If  the  secretary  has  the  power  both 
to  audit  and  allow  this  claim,  all  the  court  can  do  is  to  direct 
him  to  pass  upon  it,  using  his  own  judgment  as  to  the  amount 
to  be  allowed.  People  ex  rel,  Wilson  v.  Supervisors,  12  Johns., 
414;  jBuU  v.  Supervisors,  19  id.,  259 ;  People  ex  rel.  Gas  Co.  v. 
Supervisors,  11  Cal.,  42;  Selkirk  v.  Sacramento  Co.,  3  id.,  323 ; 
Rice  V.  Commissioners,  13  Pick.,  225 ;  People  ex  rel.  BvU  v.  La 
SaUe  Co.,  84  HI.,  303;  Ex  parte  Hutchinson  v.  Commissioners^ 
25  Wend.,  692 ;  People  ex  rd.  Johnson  v.  Supervisors,  45  N.  T., 
196 ;  People  ex  rd.  Bojik  v.  Supervisors,  51  id.,  401 ;  Wood  on 
Mandamus,  99;  People  ex  rd.  Bamlc  v.  Board  of  Apportion- 
mmt,  5  Thompson  &  Cook  (N.  Y.),  382;  Claytm  v.  Mc  Will- 
iams, 49  Miss.,  311 ;  People  ex  rd.  Paving  Co.  v.  Detroit,  34 
Mich.,  201 ;  2  Dillon  on  Munic.  Corp.,  829 ;  Ejing  v.  Justices 
of  Kent,  14  East,  395;  High's  Ex.  Leg.  Kem.,  349;  Tuolumne 
Co.  V.  Stanislaus  Co.,  6  Cal.,  440 ;  Portnjoood  v.  Montgomery 
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Co.y  52  Miss.,  529 ;  Oarrard  County  Court  v.  McKee^  11  Bush 
(Ky.),  234;  In  re  Petition  of  Howland  v.  Eldridge^  43  K  T., 
457;  State  ex  rd,  LitUe  v.  Township^  37  N.  J.  L.,  84;  Bailey 
V.  Moartj  52  Iowa,  111;  People  v.  Auditor^  2  CoL,  97;  Eol- 
liday  v.  Henderson^  67  Ind.,  103 ;  U.  S.  v.  BoutweU^  3  McAr- 
thur,  172;  Shober  u  Cocliraney  53  Md.,  hAA\^ State  ex  ret. 
Martin  v.  Doyle^  38  Wis.,  92.  3.  No  interest  can  be  allowed 
on  this  unliquidated  claim.  Shipman  v.  State^  44  Wis.,  458; 
Martin  v.  State,  51  id.,  407. 
The  following  opinion  was  filed  September  19,  1882: 

Tayloe,  J.  A  brief  statement  of  the  facts  out  of  which 
the  claim  of  the  relators  in  this  case  arose  will  be  necessary  to 
understand  the  points  raised  by  the  counsel  on  the  final  hear- 
ing. In  1874  the  relators  were  employed  by  the  governor  of 
this  state  to  appear  on  the  part  of  the  state  in  the  supreme 
court  of  the  United  States  and  argue  two  cases  then  pending 
in  said  court,  in  which  one  Harriman  was  the  defendant  in 
error.  Harriman  was  an  agent  of  the  state  appointed  under 
the  provisions  of  sec.  1,  ch.  46,  Laws  of  1866,  to  look  after 
and  protect  the  lands  granted  to  this  state  by  the  United 
States  and  by  this  state  to  the  "  St.  Croix  &  Lake  Superior 
Kailroad  Company."  These  suits  grew  out  of  the  seizure  of 
large  amounts  of  logs  and  timber  by  said  Harriman  as  such 
agent  of  the  state,  upon  a  claim  that  they  were  cut  upon  such 
lauds,  and  that  the  plaintiffs  in  error,  in  whose  possession 
such  timber  and  logs  were  found,  were  trespassers.  The 
plaintiffs  in  error  denied  the  title  of  the  state,  and  alleged 
that  the  title  was  in  Ihem ;  or,  if  not  them,  in  the  United 
States. 

The  relators  prepared  a  brief  and  argued  the  cases  in  the 
supreme  court  on  behalf  of  the  state  on  the  part  of  Harri- 
man, the  defendant  in  error.  The  decision  of  that  court 
affirmed  the  right  of  the  state  to  the  logs  and  timber.  The 
amount  in  controversy  in  the  suits  was  very  large,  and  the 
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decision  also  determined  the  right  of  the  state  to  other  large 
quantities  of  lumber  and  logs,  as  well  as  to  the  lands  granted 
to  the  state  by  the  United  States.  No  agreement  was  made 
by  the  relators  as  to  the  amount  of  compensation  they  should 
receive  for  their  services.  After  the  services  were  performed 
and  the  cases  decided,  the  relators  presented  a  claim  of 
$5,000  for  such  services  to  the  secretary  of  state,  and  re- 
quested him  to  audit  the  same,  and  draw  his  warrant  on  the 
treasury  for  the  payment  thereof.  The  secretary  of  state 
refused  to  audit  the  account  or  allow  the  same,  or  any  part 
thereof.  The  relators  then  presented  their  claim  to  the 
legislature,  and  it  refused  to  make  any  appropriation  for  the 
payment  thereof;  and  after  such  refusal  they  commenced  an 
action  against  the  state  in  this  court  to  recover  the  value  of 
their  services.  In  that  action  this  court  decided  that  the  re- 
lators could  not  recover  of  the  state  for  their  services.  Slocm^ 
Steoens  cfe  Morris  v.  State^  51  Wis.,  623.  The  majority  of  the 
court  held  that  a  judgment  in  favor  of  plaintiffs  in  that  ac- 
tion would  constitute  a  debt  against  the  state  on  account  of 
a,  work  of  internal  improvement,  and  would  therefore  be  a 
violation  of  sec.  10,  art.  VIII,  of  the  constitution.  It  was 
Also  held  in  that  case  that  the  plaintiffs  were  entitled  to  have 
their  pay  for  the  services  performed  out  of  any  funds  in  the 
treasury  collected  by  the  agents  of  the  state  for  trespasses 
upon  said  lands,  and  that  their  only  remedy  was  to  present 
their  claim  to  the  secretary  for  audit  and  allowance  under 
the  provisions  of  sec.  5,  ch.  46,  Laws  of  1869,  as  amended  by 
sec.  1,  ch.  75,  Laws  of  1871;  the  court  holding  that  the  claim 
clearly  came  within  the  spirit  if  not  the  letter  of  that  section, 
which  provides  "that  all  compensation  herein  mentioned, 
and  all  expenses  heretofore  or  hereafter  incurred  by  any  state 
oflBcer  under  direction  from  the  governor  in  relation  to  the 
protection  of  said  lands  or  securing  such  protection,  shall 
first  be  audited  and  approved  by  the  secretary  of  state,  and 
shall  be  paid  by  the  state  treasurer;  and  a  sum  sufficient  to 
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pay  the  same,  to  be  audited  as  aforesaid,  is  hereby  annually 
appropriated  out  of  any  money  in  the  state  treasury  received 
from  collections  made  by  said  agent  or  agents  in  pursuance 
of  this  act.*' 

After  this  decision  the  relators  again  presented  their  claim 
to  the  secretary  of  state,  accompanied  with  evidence  of  their 
employment  by  the  governor.  The  secretary  refused  to 
audit  their  claim,  or  any  part  thereof,  upon  the  ground,  as  is 
alleged,  that  he  had  no  lawful  authority  so  to  do.  The  re- 
lators, upon  an  affidavit  setting  forth  all  the  facts,  applied  to 
this  court  for  a  writ  of  mandamtis  to  compel  the  secretary  of 
state  to  audit  their  claim  and  draw  a  warrant  upon  the  state 
treasurer  for  the  amount  thereof.  An  alternative  writ  was 
issued,  directed  to  and  served  upon  the  then  secretary  of 
state,  Sans  B,  Warner.  Upon  the  return  day  of  the  writ  the 
secretary  of  state  appeared  by  the  attorney  general  and 
made  a  return  to  the  Avrit.  The  return  to  the  writ  admits, 
by  not  denying,  the  allegation  in  the  writ  that  the  relators 
presented  their  claim  to  him  as  alleged  in  the  writ,  and  that 
he  refused  to  audit  the  same  or  any  part  thereof,  and  by  way 
of  excuse  for  not  auditing  the  same  and  drawing  his  warrant 
upon  the  treasurer  for  the  amount  audited,  he  admits  that 
the  relators  performed  the  services  as  set  out  in  the  writ,  but 
denies  upon  information  and  belief  that  the  relators  wero 
employed  by  the  governor  of  the  state  to  perform  such  serv- 
ices,  and  also,  upon  information  and  belief,  denies  that  there 
is  any  certificate  of  the  governor,  or  of  any  other  state  of- 
ficer, on  file  in  his  office  showing  such  employment.  He  then 
alleges  that  such  services  of  the  relators  were  not  worth  the 
sum  of  $5,000  demanded  by  the  relators,  and  were  not  worth 
to  exceed  the  sum  of  $500,  and  sets  out  some  reasons  why 
the  relators'  services  in  the  cases  mentioned,  so  fkr  as  such 
services  were  rendered  in  behalf  of  the  statej  were  not  worth 
the  sum  of  $5,000. 

Upon  the  return  made  to  the  writ  it  is  very  clear  to  us  that 
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the  relators  would  have  been  entitled  to  the  peremptory  writ 
to  compel  the  secretary  to  audit  and  allow  the  account  of  the 
relators  for  their  services  at  such  sum  as  they  were  reason- 
ably worth,  and  draw  his  warrant  upon  the  treasurer  there- 
for, had  it  not  been  for  the  denial  of  the  employment  by  the 
governor.  This  is  the  only  thing  set  out  in  the  return  which 
would  excuse  the  secretary  from  proceeding  to  audit  and 
allow  the  relators'  claim  for  the  amount  which,  upon  investi- 
gation and  proofs,  they  were  shown  to  be  worth.  All  other 
questions  which  could  arise  in  the  ca^e  were  settled  by  this 
court  in  the  case  of  Sloan,  Stevens  dk  Morris  v.  State,  supra. 
In  that  case  it  was  held  by  all  the  members  of  the  court  that 
the  services,  if  performed,  as  they  were  alleged  to  have  been, 
upon  the  employment  of  the  governor,  were  a  proper  charge 
to  be  defrayed  out  of  the  funds  in  the  treasury  collected  and 
paid  in  by  the  agents  of  the  state  under  the^rovisions  of  sec. 
5,  ch.  46,  Laws  of  1869,  as  amended  by  sec.  1,  ch.  75,  Laws 
of  1871.  The  services  were  strictly  for  the  protection  of  the 
lands  referred  to  in  said  act,  or  for  securing  such  protection. 
The  litigation  in  which  the  services  were  performed  grew 
out  of  acts  done  by  the  agents  of  the  state  in  the  discharge 
of  their  duties  in  the  protection  of  such  lands  so  held  in  trust 
by  the  state,  and  it  was  clearly  equitable  that  the  trust  funds 
in  the  hands  of  the  state  arising  out  of  such  lands  should  be 
applied  to  the  discharge  of  all  compensations  and  expenses 
incurred  by  the  state  in  protecting  th6  same. 

Upon  that  point  there  was  and  is  no  disagreement  in  this 
court.  That  question  having  been  settled,  and  it  also  having 
been  settled  that  the  only  method  of  paying  such  compensa- 
tions and  expenses  was  to  present  the  same  to  the  secretary 
of  state  for  audit  and  allowance,  under  the  provisions  of  the 
law  above  referred  to,  it  became  the  duty  of  the  secretary 
of  state  to  proceed  to  audit  the  account  of  the  relators  upon 
proof  that  the  governor  had  employed  them,  as  they  allege. 
We  do  not  say  that  the  secretary  should  have  audited  the 
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claim  at  the  sum  of  $5,000,  but  at  such  sum  as  the  proofs 
presented  to  him  showed  the  services  to  have  been  reasonably 
worth.  And  for  the  purpose  of  ascertaining  the  real  value 
of  such  services,  the  secretary  had  the  undoubted  right  to 
require  the  claimant  to  produce  evidence,  and  he  might  also 
have  taken  evidence  on  the  part  of  the  state  upon  that  sub- 
ject. The  fact  that  he  supposed  the  services  were  not  worth 
the  sum  of  $5,000,  as  charged,  was  no  excuse  for  his  not  pro- 
ceeding to  ascertain  their  real  value,  and  audit  them  at  such 
value  when  ascertained.  This,  we  think,  is  the  well  settled 
rule  in  cases  of  this  kind.  See  People  ex  rd.  Johnson  v. 
Board  of  Supervisors,  45  N.  T.,  196,  and  the  cases  cited  by 
the  learned  counsel  for  the  relators  in  his  brief. 

The  case  in  45  N.  T.  was  in  its  facts  very  much  like  the 
case  at  bar,  and  the  court  of  appeals  held  that  ^^  an  account 
for  legal  servicesi  must  be  presented  to  the  board  of  super- 
visors of  the  county,  and  must  be  audited  and  allowed  by 
them;  but  the  amount  to  be  allowed,  in  the  absence  of  ex- 
press contract  or  statute,  is  somewhat  in  their  discretion. 
But  where  the  same  are  legally  chargeable  to  the  county,  it 
is  the  duty  of  the  board  in  good  faith  to  audit  them,  and  on 
their  refusal  to  act  a  mandamus  is  the  proper  remedy  to  com- 
pel them."  Justice  Folger,  in  delivering  the  opinion,  page 
200,  says :  "  Where  an  account  is  presented  for  services  which 
are  legally  chargeable  to  the  county,  it  is  the  duty  of  the 
board  to  audit  and  allow  it.  How  much  shall  be  allowed 
rests  in  its  discretion,  in  subservience  to  established  legal 
rules.  But  it  must  take  action  —  audit  and  allow  the  claim, 
when  legal,  at  some  amount;  and  if  it  does  not,  where  there 
is  no  remedy  by  action,  it  can  be  compelled  by  ^nandamus  to 
proceed  so  to  do."  See,  also,  Brady  v.  SupervisorSy  2  Sandf., 
460 ;  People  v.  Supervisors^  10  Wend.,  363. 

The  case  at  bar  was  in  all  respects  like  the  case  first  above 
cited.  This  court  had  decided  that  the  relators'  claim  was  a 
proper  charge  against  the  trust  funds  in  the  treasury,  and 
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that  it  was  the  duty  of  the  secretary  of  state  to  audit  and 
allow  the  claim  upon  proper  proofs  presented  to  him  of  their 
employment,  and  the  value  of  their  services,  and  that  they 
had  no  remedy  for  their  claim  by  action  against  the  state.  . 
Upon  this  state  of  the  case  the  secretary  would  only  be  ju^ 
tified  in  refusing  to  audit  the  account  at  all,  if  there  was  no 
proof  of  the  employment  of  the  relators  by  the  governor,  or 
any  other  state  officer  having  power  to  make  the  employ- 
ment.   Upon  the  return  to  the  writ  he  justifies  his  refusal 
to  audit  the  claim  for  want  of  proof  of  such  employment. 
It  was  therefore  a  proper  issue  to  be  made  in  this  action.     It 
was  made,  and  the  issue  has  been  found  against  the  respond- 
ent, and  the  finding  upon  that  point  is  fully  sustained  by 
the  evidence.     Upon    this  issue  being  found   against  the 
respondent,  it  is  his  clear  duty  to  proceed  to  audit  the  claim, 
and  a  peremptory  writ  should  issue  directing  him  to  do  so. 
The  relators  ask  that  the  writ  should  direct  the  secretary  of 
state  to  allow  and  audit  their  claim  at  the  fixed  sum  of 
$5,000,  and  interest  thereon  at  the  rate  of  seven  per  cent, 
from  the  time  it  was  first  presented  for  payment  to  the  date 
of  allowance.    "Whether  the  relators  are  entitled  to  interest 
on  the  sum  which  is  found  due  to  them  upon  the  claim  is  a 
question  of  law,  and  there  can  be  no  doubt  but  this  court 
has  the  right  to  direct  the  secretary  upon  that  matter.     The 
amount  of  the  relators'  claim  was  unliquidated.    It  was  not 
fixed  by  any  contract.    The  amount  they  were  entitled  to 
recover,  if  they  had  been  allowed  to  recover  the  same  in  an 
action  against  the  state,  would  have  depended  upon  proofs 
showing  what  they  were  reasonably  worth,  and  upon  the 
evidence  it  would  have  been  a  question  of  fact  for  the  jury 
if  the  value  of  the  services  as  cliimed  by  the  plaintiffs  was 
denied  by  the  state.    We  are  unable  to  distinguish  this  case 
from  the  cases  of  Marsh  v.  Fraser^  37  Wis.,  149,  and  Ship- 
man  V.  StaUy  44  Wis.,  458,  and  Martin  v.  State^  51  Wis.,  407, 
in  aU  of  which,  in  like  cases,  it  was  held  that  the  plaintiff 
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could  not  recover  interest.  It  also  appears,  from  the  record 
in  this  case,  that  no  competent  proof  of  the  value  of  their 
services  was  at  any  time  presented  to  the  secretary  of 
state  when  he  was  asked  to  audit  and  allow  the  claim.  No 
value  having  been  fixed  to  the  services  by  agreement  with 
any  officer  who  had  the  power  to  fix  the  same,  it  was  the 
duty  of  the  party  presenting  the  same  for  audit  and  allow- 
ance to  fix  such  value  by  legal  evidence,  and  it  was*  clearly 
not  obligatory  upon  the  secretary  of  state  to  receive  the 
unsworn  statement  of  any  person  upon  that  subject. 

We  are  of  the  opinion  that  the  relators  are  only  entitled 
to  interest  on  the  amount  claimed  from  the  date  of  the  ver- 
dict of  the  jury  finding  the  value  of  said  services. 

The  learned  attorney  general  objects  to  the  issuing  of  a  per- 
emptory mandamus  directing  the  secretary  of  state  to  audit 
and  allow  the  relators'  claim  at  the  fixed  sum  of  $5,000. 
Where  the  law  does  not  fix  the  amount  which  is  due  the  claim- 
ant, and  such  amount  is  not  fixed  by  a  valid  contract,  but  is  left 
to  be  fixed  by  evidence  to  be  presented  to  the  auditing  officer, 
ordinarily  this  court  would  direct  the  auditing  officer  to  pro- 
ceed to  audit  and  allow  the  claim  at  such  sum  as  the  evidence 
produced  before  him  showed  was  due  to  the  claimant.  In 
this  case,  however,  the  secretary  of  state  in  his  return  denies 
that  the  relators'  services  are  of  the  value  of  $5,000,  as. 
claimed  by  them,  and  alleges  that  they  are  worth  but  $500  ; 
and  he  has  consented  that  the  court  make  an  issue  upon  the 
value  of  such  services,  and  that  such  issue  should  be  tried  by 
a  jury  in  the  circuit  court  for  Dane  county.  That  issue  has 
been  tried  and  the  jury  has  found  that  the  services  were 
worth  the  sum  of  $5,000.  Having  asked  a  submission  of 
that  question  to  a  jury  for  the  purpose  of  aiding  him  in  thfe 
discharge  of  his  duty  as  auditing  officer,  in  case  he  should  be 
directed  to  audit  the  same  by  the  order  of  this  court,  and 
the  verdict  of  the  jury  upon  that  question  being  abundantly 
supported  by  the  evidence,  we  think  the  secretary,  as  auditing 
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ofBcer,  should  be  bound  by  it,  and  that  he  should  not  be  per- 
mitted to  require  the  relators  to  make  any  further  proof  of 
the  value  of  their  services  before  him.  However  uncertain 
the  value  of  their  services  might  have  been  before  this  issue 
was  tried  and  determined,  that  amount  is  now  fixed,  and 
should  be  audited  as  fixed  by  the  jury.  Had  not  the  secre- 
tary of  state  tendered  an  issue  in  his  return  as  to  the  value 
of  the  relators'  services,  my  own  opinion  is  that  this  court 
would  not  have  passed  upon  the  question,  but  have  simply 
directed  the  secretary  to  audit  and  allow  the  relators'  claim 
at  such  sum  as  the  evidence  produced  before  him  showed 
they  were  reasonably  worth.  This  was  the  order  made  in 
the  case  of  People  v.  Supervisors^  46  K  Y.,  196.  But  having 
asked,  for  his  own  relief,  that  the  amount  of  the  relators' 
claim  should  be  fixed  by  the  verdict  of  a  jury,  we  see  no 
objection  to  directing  him  to  audit  it  at  the  sum  so  fixed  by 
the  jury. 

The  learned  attorney  general  has  made  a  very  able  argu- 
ment against  proceeding  further  in  this  action,  because 
ffans  JB.  War7iery  to  whom,  as  secretary  of  state,  the  alterna- 
tive writ  was  issued,  is  no  longer  in  office,  his  term  of  office 
having  expired  since  the  issuing  of  such  writ,  and  another 
person  having  been  duly  elected  and  qualified  as  his  succes- 
sor. The  peremptory  writ  must  issue,  if  one  be  ordered  in 
this  case,  to  the  person  now  in  office.  The  objection  is  that 
the  present  secretary  has  not  had  his  day  in  court,  and 
should  not  be  commanded  to  do  an  act  against  the  doing  of 
which  he  has  had  no  opportunity  of  being  heard.  The 
learned  attorney  general,  to  sustain  this  objection,  relies 
very  much  upon  two  decisions  of  the  supreme  court  of  the 
United  States, —  U.  S.  v.  BoutweUy  17  Wall.,  604,  and  Secre- 
iary  v.  MeGarrahanj  9  Wall.,  298.  These  decisions  are  in 
point,  and  go  very  far  to  sustain  the  position  taken  by  the 
learned  attorney  general  The  same  question  has,  however, 
been  before  this  court  and  other  state  courts^  and  a  different 
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conclusion  has  been  reached  under  like  circumstances.  State 
ex  rd.  Sautter  v.  Madison^  15  Wis.,  30;  State  ex  rd.  Buahndl 
V.  Oates,  22  Wis.,  210;  People  v.  Collim,  19  Wend.,  56;  Mad^ 
dox  V.  Graham^  2  Met.  (Ky.),  56 ;  People  v.  Shout,  16  Johns., 
60;  Pegram  v.  CommiesionerSy  65  N.  C,  114. 

In  the  case  of  People  v.  CoUinSy  supra,  which  was  a  man- 
damua  to  compel  the  supervisors  of  the  town  to  open  a  high- 
way. Justice  CowEN,  who  delivered  the  opinion,  says  upon 
this  subject :  "  The  duty  is  perpetual  on  the  present  commis- 
sioners of  Smyrna  and  their  successors,  and  the  peremptory 
writ  may  be  directed  to  and  enforced  upon  the  commission- 
ers of  the  town  generally.  To  say  otherwise  would  be  a 
sacrifice  of  substance  to  form." 

In  the  case  of  State  ex  rd,  Bushndl  v.  Gates,  supra,  which 
was  a  proceeding  by  mandamus  to  compel  the  clerk  of  the 
town  to  insert  in  the  tax  roll  the  amount  of  a  judgment  in 
favor  of  the  relator  against  the  town,  under  the  provisions  of 
sees.  77,  78,  ch.  15,  E.  S.  1858,  the  late  Justice  Paine  says: 
"  It  seems  the  papers  laying  the  foundation  for  this  applica- 
tion were  served  on  the  predecessor  in  office  of  the  respond- 
ent. It  may  be  that  in  such  cases,  in  proceedings  to  charge 
a  party  personally  with  contempt,  some  notice  or  request 
should  be  first  served  upon  him,  and  that  he  ought  not  to  be 
so  charged  upon  the  strength  of  the  proceedings  taken 
against  his  predecessor  of  which  he  may  in  fact  have  had  no 
knowledge.  But  so  far  as  the  advancement  of  the  principal 
remedy  is  concerned,  it  is  to  be  regarded  as  a  proceeding 
against  the  officer,  and  not  against  the  individual ;  and  where 
proper  papers  have  been  once  served  upon  the  officer,  any 
proceeding  which  they  warrant  may  be  taken  against  his  suc- 
cessor without  commencing  de  novo.  This  rule  is  essential 
to  the  due  administration  of  justice,  which  might  otherwise 
be  baffled  by  the  regular  changes  in  office,  or  defeated  by 
resignations  made  for  the  very  purpose  of  destroying  pro- 
ceedings already  commenced."    It  is  true  this  decision  was 
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made  before  the  decisions  in  9  and  17  Wallace,  above  cited, 
but  it  is  supported  by  the  authorities  cited  from  other 
courts,  and  is  in  accord  with  a  later  decision  of  the  supreme 
court  of  the  United  States.  See  Commiadoners  v.  ScllinVy  99 
U.  S.,  624.  In  the  case  at  bar  there  was  a  continuing  duty 
on  the  secretary  of  state,  as  an  officer  of  the  state,  to  audit 
the  claim  of  the  relators.  That  duty  rests  as  much  upon  the 
present  incumbent  as  it  did  rrpon  his  predecessor,  Hans  B. 
Warner,  There  can  be  no  good  reason  given  why  the  per- 
emptory writ  should  not  go  against  him,  and  the  authorities 
clearly  justify  such  a  proceeding. 

By  ike  Court. —  Ordered,  that  a  peremptory  writ  of  man- 
damuB  be  issued,  directed  to  the  present  secretary  of  state  of 
the  state  of  Wisconsin,  commanding  him  to  audit  and  allow 
the  relators'  claim  at  the  sum  of  $5,000  with  interest  thereon 
at  the  rate  of  seven  per  cent,  per  annum  from  the  24th  day 
of  April,  A.  D.  1882,  and  to  draw  his  warrant  upon  the  state 
treasurer,  for  the  amount  so  audited,  in  favor  of  the  relators, 
to  be  paid  out  of  any  money  in  the  state  treasury  belonging 
to  the  fund  mentioned  in  section  1,  chapter  75,  Laws  of  1871. 


Kirch  vs.  Davies. 
Fdyruary  16  ^September  19,  1889. 

Replevin:  Tradb  Fizturbs:  Contract:  Deed:  PLSAOiNa.  fl)  When 
replevin  lies  for  trade  fixtures.  (2)  Contract  as  to  fixtures  con- 
strued.   ^5,  7,  8)  Deed  construed.    (6)  What  is  a  fixture. 

FtCADiNO:  Amendment.  (S)  Amendment  of  complaint.  (4)  Admis- 
sion by  failure  to  answer  amended  complaint. 

Appeal  to  Sttpremb  Court.  C9)  Record  proper  and  hiU  of  exceptions. 
(10)  When  motion  for  new  tHal  necessary, 

Evn)ENC?E.  (11)  When  acts  and  negotiations  of  parties  admissible  to 
explain  deed.  * 

1.  ReploTin  lies  to  recover  trade  fixtures  wrongfully  removed. 

2.  A  deed  of  land  with  certain  specified  fixtures  and  personal  property 

theroon  provided  that  the  grantor  should  have  the  right  to  occupy 
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the  premises  for  thirty  days,  and  within  that  time  to  remove 
therefrom  all  the  property  not  specially  conveyed,  but  without  in- 
terfering with  the  grantee's  right  to  enter  upon  the  premises 
during  the  same  time  for  the  purpose  of  making  repairs  and  im- 
provements. Heldf  that  this  gave  the  grantor  no  right  to  remove 
from  the  premises  any  of  the  property  conveyed  to  the  grantee, 
nor  did  it  deprive  the  latter  of  the  right  to  the  possession  thereof 
during  the  period  named. 

B,  In  replevin  by  the  grantee  in  such  deed,  for  fixtures,  etc.,  removed 
by  the  grantor,  it  was  not  error  to  permit  an  amendment  of  the 
complaint  on  the  trial  so  as  to  enumerate  specific  articles  not 
mentioned  in  the  original  complaint. 

4.  The  denials  of  the  original  answer  relating  only  to  the  specific 
articles  named  in  the  original  complaint,  a  failure  to  answer  the 
amended  complaint  was  an  admission  of  its  averments  as  to  the 
additional  chattels  named  therein. 

•6.  A  deed  of  land  "  with  the  buildings  thereon  "  (which  were  used  for 
manufacturing  purposes),  and  also  of  certain  described  articles  of 
**  property  connected  with  or  situated  in  or  about  the  premises*" 
including  specifically  articles  which  were  clearly  fixtures  as  well 
as  certain  personal  property,  and  allowing  the  grantor  thirty  days 
to  remove  from  the  premises  "all  property  not  specially  con- 
veyed "  thereby,  construed  as  conveying  none  of  the  trade  fixtures 
not  specified, 

<.  Whether  an  iron  cylinder  (called  a  "  cupola  ")  which  is  used  in  melt- 
ing metal,  and  is  set  in  solid  masonry  on  the  foundation  of  and 
partly  under  the  chimney,  with  which  it  is  closely  connected,  and 
is  lined  with  mortar  which  frequently  bums  out  and  is  replaced 
with  new  mortar — is  a  mere  fixture,  or  a  part  of  the  building 
itself,  giMEre. 

7.  Whether  counter-shafts,  connecting  with  the  miun  shaft  certain  of 
the  machines  conveyed,  constituted  a  portion  of  such  machines, 
was  a  question  of  fact  for  the  jury. 

^.  A  clause  in  the  deed,  conveying  "  all  belts  and  pulleys  belonging  to 
or  connected  with  the  machinery  and  machines  "  conveyed,  held  to 
include  all  belts  and  pulleys  used  in  the  distribution  of  power 
from  the  engine  to  said  machines. 

9.  A  direction  by  the  court  to  the  jury  to  return  a  certain  verdict  is 
no  part  of  the  record  proper,  and  cannot  be  reviewed  on  appeal, 
tmless  excepted  to  and  included  in  the  bill  of  exceptions;  and  sec. 
8070,  R.  S.,  has  no  reference  to  such  a  direction. 
10.  In  a  cause  tried  by  a  jury,  this  court  cannot  review  the  evidence  to 
determine  whether  it  supports  the  verdict,  unless  there  was  a 
motion  for  a  new  triaL 
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11.  Where  there  Is  no  latent  ambiguity  in  a  deed,  evidence  of  the  in- 
tentions, acts  and  negotiations  of  the  parties  in  respect  to  the  sale 
and  purchase  of  the  property  included  in  the  deed,  is  not  admis- 
sible to  aid  in  its  construction. 

APPEAL  from  the  Circuit  Court  for  Jackson  County. 

Replevin,  for  certain  trade  fixtures  removed  by  the  de- 
fendant from  a  building  used  as  a  manufactory  of  wagons 
and  fanning  mills.  The  defendant  was  theretofore  the  owner 
of  the  lots  on  which  said  building  stood,  but  had  conveyed 
the  same  to  the  plaintiff  by  deed  duly  executed  by  himself 
and  his  wife.  The  principal  questions  determined  by  this 
court  arise  upon  that  deed.  It  is  necessary,  therefore,  to 
quote  a  considerable  portion  of  it.  Commencing  with  the 
description  of  the  property  conveyed,  the  deed  is  as  follows: 
^*  All  of  lots  Nos.  three  and  four,  in  block  No.  fourteen,  in 
the  village  of  Mazomanie,  together  with  the  buildings 
thereon,  and  also  the  following  described  property  connected 
with  or  situated  in  and  about  the  premises  above  described, 
to  wit:  1  wood  lathe,  1  sand  machine,  1  whittler,  1  mortising 
machine,  1  gauge  cut-oflf  saw  and  table,  1  fine  cut-oflf  saw 
and  table,  1  swing  saw  and  table,  1  planer,  1  rip  saw  and 
table,  1  axle  lathe,  all  the  wagon  hubs  in  the  machine  wood- 
shop  except  50  sets,  1  engine  and  boiler  attached  to  the  shop, 
and  the  heater  belonging  to  said  boiler  and  engine,  1  small 
grindstone  and  table,  1  iron  drill,  1  iron  lathe,  all  the  pat- 
terns except  wagon  skeins  and  grave-yard  fence  patterns, 
one-half  of  the  hand  blacksmith  tools,  1  hand  punch,  1  big 
anvil  and  right-hand  bellows  and  small  vise,  1  hand  drill 
made  by  Davies  &  Bros.,  all  the  flasks  in  and  about  the  fac- 
tory except  one  of  each  kind,  2  carpenter's  benches,  all  belts 
and  pulleys  belonging  to  or  connected  with  the  machinery 
and  machines  situated  in  said  building,  and  hereby  conveyed; 
the  said  Nathaniel  T.  Davies  to  have  the  right  to  occupy 
said  premises  for  the  period  of  thirty  days  next  following  the 
date  hereof,  without  interfering  with  the  right  of  said  Kirch  to 
VoL.LV  — 19 
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enter  upon  said  premises  at  any  time  during  said  thirty  days 
for  the  purpose  of  making  repairs  and  improvements  upon  and 
of  said  property  and  premises;  to  have  and  hold  the  same, 
together  with  all  and  singular  appurtenances  and  privileges 
thereunto  belonging  or  in  anywise  thereunto  appertaining; 
and  all  the  estate,  right,  title,  interest  and  claim  whatsoever 
of  the  said  parties  of  the  first  part,  either  in  law  or  equity, 
either  in  possession  or  expectancy,  to  the  only  proper  use, 
benefit  and  behoof  of  said  party  of  the  second  part,  his  heirs 
and  assigns,  forever;  the  said  Nathaniel  T.  DavieSy  within 
said  thirty  days,  to  have  the  right  to  remove  from  said 
premises  all  property  not  hereby  specially  conveyed." 

The  building  contained  a  large  number  of  machines  at- 
tached as  fixtures,  not  enumerated  in  the  deed;  and  the 
power  from  the  engine  was  distributed  to  all  of  the  machines 
by  main  shafts,  pulleys  and  belts.  In  addition  to  the  main 
shafts  there  were  counter-shafts  connected  immediately  with 
some  of  the  machines  enumerated  in  the  deed.  Within  the 
thirty  days  specified  in  the  deed,  the  defendant  took  down 
and  removed  from  the  building  the  main  shafts,  the  pulleys 
thereon,  and  the  belts  connecting  the  pulleys  with  the  ma- 
chines, together  with  certain  other  minor  fixtures  specified  in 
the  pleadings  and  verdict.  He  also  removed  the  cupola.  On 
the  trial,  the  plaintiff  was  allowed  to  amend  his  complaint 
by  inserting  therein  certain  articles  not  specified  in  the  origi- 
nal. In  the  amended  complaint  the  plaintiff  claims  to  re- 
cover all  of  the  property  (except  the  engine,  boiler  and  heater) 
specified  in  the  deed,  and  in  addition  thereto  all  of  the  prop- 
erty specified  in  the  verdict.  The  cupola  was  claimed  in  the 
original  complaint. 

It  is  admitted  by  the  defendant,  in  his  answer  to  the  origi- 
nal complaint,  that  "at  the  date  of  the  commencement  of 
this  action  he  was  in  possession  of  certain  of  the  belts  and  pul- 
leys described  in  said  complaint,  and  of  all  the  shafting,  and 
of  the  cupola  described  in  said  complaint,  and  that  he  refused 
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to  deliver  to  the  plaintiff  the  said  belts  and  pulleys,  shafting 
and  cupola ;  and  defendant  also  admits  that  the  plaintiff  is 
the  owner  of  all  the  remainder  of  the  property  specifically 
described  in  the  complaint."  The  answer  also  conta^ins  a 
general  denial  of  all  other  averments  of  the  complaint  ex- 
cept the  averment  of  the  value  of  the  property,  and  also  an 
allegation  that  the  defendant  is  "the  lawful  owner,  and 
lawfully  entitled  to  the  possession,  of  the  portion  of  the  belts 
and  pulleys  described  in  the  complaint  which  was  in  his  pos- 
session at  the  time  of  the  commencement  of  this  action,  as 
above  admitted,  and  of  all  of  said  shafting  and  the  said 
cupola."  No  answer  was  interposed  to  the  amended  com- 
plaint. 

A  large  amount  of  testimony  was  introduced,  sufficient 
reference  to  which  will  be  found  in  the  opinion.  During  the 
trial  it  was  admitted  and  agreed  by  the  respective  counsel, 
"  that  the  defendant  took  all  the  property  described  in  the 
complaint  except  what  is  specifically  described  in  the  deed; 
that  the  value  of  that  property  is  $400 ;  that  the  value  of 
the  property  specifically  named  in  the  deed  (which  is  also 
mentioned  in  the  complaint),  is  $400, -which  was  not  taken  by 
the  defendant;  that  the  damage  to  the  plaintiff  in  getting 
this  machinery  back  to  its  place  was  $25 ;  that  all  this  prop- 
erty was  taken  by  the  officer,  and  is  now  in  possession  of  the 
plaintiff;  and  that  the  property  specially  described  in  the 
deed  and  also  in  the  complaint  belongs  to  the  plaintiff." 

The  jury,  by  direction  of  the  court,  returned  the  following 
verdict:  "We  find  for  the  plaintiff;  that  the  plaintiff  was 
owner  of  all  the  property  described  in  the  amended  complaint 
except  the  blower;  that  the  same  was  of  the  value  of  $800; 
that  the  defendant  wrongfully  took  possession  of  all  the 
belts,  shafting,  pulleys,  boxes  and  cups,  tin  tubing  and  divid- 
ers, hangers,  belt-shippers,  lathe-chucks,  center  rests,  bolts, 
box  caps,  face  plate,  and  cast-iron  plates,  and  detained  the 
same  from  the  plaintiff,  and  that  the  value  of  the  same  is 


Digitized  by 


Google 


292  SUPEEME  COUET  OF  WISCONSIN,    . 

Kirch  Ts.  Davies. 

$400;  and  that  the  plaintiffs  damages  for  such  taking  and 
detention  were  $25 ;  and  that  the  plaintiff  is  entitled  to  all 
the  property  described  in  the  complaint  except  the  blower.'* 

Judgment  was  entered  pursuant  to  the  verdict;  and  the 
defendant  appealed  therefrom. 

For  the  appellant  there  were  briefs  by  Sinith  <Sk  Rogers^  and 
oral  argument  by  Mr,  Smith: 

1.  All  the  articles  described  in  the  original  complaint  were 
fixtures,  and  were  comprised  in  the  general  term  "  premises,'* 
the  possession  of  which  the  defendant  reserved  for  thirty 
days  from  the  date  of  the  deed.  In  directing  a  verdict  for 
this  property,  the  court  must  have  assumed  that  all  these 
articles  had  been  severed  from  the  realty  by  the  defendant; 
for  such  severance  alone  would  make  them  the  personal  prop- 
erty of  the  plaintiff,  and  permit  him  to  recover  the  posses- 
sion of  them  by  replevin.  Fa/rrwrvt  v.  Thompson,  5  Barn.  & 
Aid.,  826;  Mooera  u  Wait^  3  Wend.,  104.  But  there  was  no 
evidence  in  the  case  from  which  the  court  could  say  that 
such  was  the  fact.  2.  An  action  of  replevin  can  never  be 
resorted  to  for  the  purpose  of  trying  the  title  to  real  estate. 
Here  the  defendant  was  in  possession,  claiming  and  having  a 
right  to  be,  and  claiming  that  he  owned  all  such  portion  of 
the  premises  as  was  not  specifically  described  in  the  deed  he 
had  given.  See  Snyder  v,  Vaux^  2  Kawle,  423 ;  IlaUeeh  v. 
Mixery  16  Cal.,  575 ;  Wells  on  Eeplevin,  sec.  83 ;  Page  v. 
Fawlery  28  Cal.,  605;  Anderson  v.  Eapler^  34  111.,  436; 
Brown  v.  CaldweJl^  10  S.  &  R,  114.  The  purpose  of  this 
action  must  be  to  obtain  a  judgment  that  the  plaintiff  owns 
the  machinery  in  the  shops,  that  which  is  not  specifically 
described  in  the  deed,  as  well  as  that  which  is.  But  such  ma- 
chinery is  a  part  of  the  realty,  and  a  determination  as  to  its 
ownership  is  trying  the  title  to  land.  3.  The  true  construc- 
tion of  the  deed  is,  that  it  conveys  to  the  grantee  the  sev- 
eral articles  of  tools,  patterns  and  stock  which  it  mentions, 
the  lots  and  buildings,  the  several  machines  described  by 
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name,  and  whatever  was  an  essential  part  of  each  machine. 
All  the  remainder  of  the  tools,  stock,  machines  and  fixtm-es 
and  appliances  which  had  been  used  in  the  factory  for  carry- 
ing on  the  business  there,  was  reserved  to  the  grantor.  No 
other  construction  wiU  account  for  the  language  used.  The 
parties  knew,  at  the  time,  the  exact  situation  of  the  factory, 
and  that,  besides  the  articles  described,  it  contained  a  large 
number  of  other  machines  and  a  large  amount  of  shafting, 
belts,  pulleys  and  appliances  for  distributing  power.  A  con- 
veyance of  the  lots  would  have  carried  with  it  all  the 
fixtures.  Why  should  they  then  proceed  to  enumerate  trade 
fixtures  and  appliances,  by  name,  if  the  intention  was  not  to 
exclude  all  that  were  not  specifically  mentioned?  The  arti- 
cles claimed  were  such  trade  fixtures  as  an  out-going  tenant, 
formerly  at  least,  might  have'removed.  2  Smith's  L.  C,  252. 
They  were  all  things  attached  to  the  building  for  the  purpose 
of  carrying  on  a  trade,  and  not  for  the  benefit  of  the  in- 
heritance; and  all  of  them  were  such  trade  fixtures  as  might 
become  personal  property  by  agreement  of  the  parties.  Tift 
V.  Hortouy  53  N.  T.,  377;  Hare  v.  Bbrton^  5  Bam.  <fc  Ad., 
716;  Fraj/  v.  Great  Falls  Ma/n.  Co.,  38  K  II.,  442;  Cooper 
V.  Walker,  4  B.  &  C,  36;  Broom's  Leg.  Max.,  650;  Ewellon 
Fixtures,  310,  311;  Amos  &  Ferard  on  Fixtures,  219;  2 
Snoith's  L.  C,  286-7;  FraU  v.  WhiUier,  21  Am.  Law  Reg., 
49 ;  Ford  v.  Cohh,  20  N.  Y.,  344.  Such  an  interpretation 
must  be  given  to  the  deed,  if  possible,  as  will  give  some  force 
or  effect  to  all  the  language  used.  Hazleton  Coal  Co,  v.  Buch 
Mountam  Coal  Co.,  57  Pa.  St.,  301 ;  Baron  v.  Pladde,  7  La. 
Ann.,  229 ;  Metcalf  v.  Taylor,  36  Me.,  28.  And  no  words 
are  to  be  treated  as  redundant  if  any  meaning  reasonable  and 
consistent  with  other  parts  can  be  given  them.  Heywood  v. 
Seywood,  42  Me.,  229.  If  the  deed  be  construed  otherwise 
than  as  here  contended,  everything  except  the  description  of 
the  land  and  the  enumeration  of  the  hand  blacksmith  tools 
is  rejected  as  redundant.    The  fact  that,  under  the  deed,  the 
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grantee  was  to  have  the  right  to  remove  all  property  "  not 
hereby  specially  conveyed,"  shows  that  something  was  re- 
served to  the  grantor,  and  that  what  was  reserved  was  a 
part  of  the  fixtm*es;  for  it  needed  no  reservation  to  enable 
the  grantor  to  remove  articles  merely  personal. 

H.  W.  Chynoweth^  for  the  respondent,  as  to  the  construc- 
tion of  the  deed,  cited  PuU^n  v.  C.  cfe  C.  A,  L,  B.  Ji,  Co.y  4 
Biss.,  35 ;  Metropolitan  Counties^  etc,^  Society  v.  Brovrriy  26 
Beav.,  454 ;  Mather  v.  Fraser^  2  Kay  &  J.,  536 ;  nuley  v. 
nammersley,  3  De  G.,  F.  &  J.,  587;  1  Dart  on  V.  &  P.,  535, 
note  X ;  1  Fisher  on  Mortgages,  30 ;  1  Watson's  Compendium 
of  Equity,  643;  PlaU  v.  Zott,  17  K  Y.,  478.  The  language 
reserving  to  the  grantor  the  right  to  remove  property  not 
speciiically  conveyed  is  contained  in  the  halendumy  and  can- 
not limit  or  restrict  the  grant  2  Bl.  Comm.,  298 ;  Doe  ex 
dem.  Leicester  v.  Biggs^  2  Taunt.,  113 ;  Goodtitle  v.  Gibhs^  5 
B.  &  C,  709. 

Lyon,  J.  It  appears  by  the  evidence  that  the  defendant 
removed  the  property,  which,  under  the  direction  of  the 
court,  the  jury  found  he  wrongfully  took  possession  of,  from 
the  building  conveyed  by  him  to  the  plaintiff,  and  had 
loaded  a  considerable  portion  of  it  on  a  railway  car,  for 
transportation,  when  the  writ  of  replevin  was  served.  Al- 
though the  property  had  been  theretofore  fixtures  and  part 
of  the  realty,  by  the  act  of  the  defendant  it  became  person- 
alty subject  to  seizure  under  a  writ  of  replevin.  If  any  of 
such  property  belonged  to  the  plaintiff,  we  find  nothing  in 
his  deed  from  the  defendant  which  gave  the  defendant  the 
right  to  the  possession  of  it,  although  removed  within  the 
thirty  days  specified  therein,  or  which  deprived  the  plaintiff 
of  the  right  to  its  immediate  possession.  During  that  thirty 
days  both  parties  had  a  possessory  right  in  the  premises  for 
certain  purposes;  but  the  defendant  reserved  no  right  to 
remove  from  the  building  any  property  which  he  conveyed 
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to  the  plaintiff,  or  to  interfere  therewith  any  further  than 
was  necessary  for  the  purpose  of  removing  the  property  ex- 
<5epted  from  the  conveyance.  The  learned  circuit  judge  so 
held,  and  overruled  an  objection  on  behalf  of  the  defendant 
to  the  admission  of  any  testimony  under  the  complaint.  We 
think  the  ruling  correct.    . 

We  think,  also,  that  it  was  not  error  to  permit  the  plaintiff 
to  amend  his  complaint  on  the  trial  That  rested  in  the 
sound  discretion  of  the  trial  judge,  and  there  is  nothing  in 
the  record  ^ich  suggests  the  possibility  that  such  discretion 
was  abused  or  improperly  exercised  in  the  allowance  of  the 
amendment.  The  controversy  in  this  action  is  confined  by 
the  pleadings  to  the  question  of  ownership  of  the  shafts,  pul- 
leys, belts  and  cupola  removed  by  the  defendant.  No  an- 
swer having  been  interposed  to  the  amended  complaint,  there 
is  no  issue  as  to  the  ownership  of  the  articles  added  to  the 
complaint  by  the  amendment.  Kelly  v,  Blisa^  54  Wia,  187. 
The  solution  of  the  above  question  depends  upon  the  con- 
struction of  the  deed  executed  by  the  defendant  to  the 
plaintiff.  This  instrument,  like  all  other  written  covenants 
and  agreements,  is  to  be  construed  in  accordance  with  the 
intention  of  the  parties  thereto ;  and  such  intention  is  to  be 
ascertained  from  the  language  they  have  employed  in  the 
instrument,  if  that  be  unambiguous.  It  seems  to  us  that 
there  is  no  ambiguity  in  such  deed,  but  that  it  is  sufficiently 
clear  and  explicit  in  its  terms  to  enable  a  court  to  construe 
it  without  resorting  to  extrinsic  evidence. 

The  deed  in  terms  conveys  to  the  plaintiff  certain  lots 
therein  described,  the  buildings  thereon,  and  certain  specific 
property,  consisting  of  fixtures  connected  with  such  buildings 
'(which,  if  not  excepted,  would  pass  by  a  conveyance  of  the 
Jots),  and  certain  specified  personal  property  in  and  about 
the  premises.  Were  this  all,  we  should  have  here  the  ques- 
tion whether  the  deed  so  written  conveyed  all  the  fixtures 
which  would  have  passed  by  a  simple  conveyance  of  the  lots 
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without  specifying  any  fixtures  therein,  or  whether  the  par- 
ticular specification  of  some  fixtures  excludes  from  the  oper- 
ation of  the  deed  all  others  not  specified.  This  question 
was  very  ably  argued  by  the  learned  counsel,  and  many 
cases,  both  English  and  American,  were  cited  by  them  in 
support  of  their  respective  positions.  It  is  not  thought  nec- 
essary to  comment  upon,  or  even  cite,  these  cases,  because 
there  is  another  clause  in  the  deed  which,  we  think,  clearly 
manifests  the  intention  of  the  parties  in  respect  to  those  fixt- 
ures upon  the  land  conveyed  not  particularly  specified  in 
the  deed. 

As  already  stated,  it  is  provided  in  the  deed  that  the  defend- 
ant should  have  the  right  to  occupy  the  premises  conveyed 
for  thirty  days  next  following  the  date  of  the  deed,  subject 
to  certain  possessory  rights  of  the  plaintiflf.  The  deed  alsa 
contains  this  clause :  "  The  said  Nathaniel  T.  DcmeSy  within 
said  thirty  days,  to  have  the  right  to  remove  from  said 
premises  all  property  not  hereby  specially  conveyed."  Con- 
sidering this  clause  in  connection  with  the  specific  enumera- 
tion in  the  deed  of  the  articles  expressly  conveyed  to  the 
plaintiff,  consisting  both  of  trade  fixtures  and  personal 
property  (such  as  hand  blacksmith  tools  and  the  like)  we 
cannot  doubt  that  the  parties  intended  to  deal  with  all  of 
the  fixtures  as  personal  property,  and  that  the  clause  above 
quoted  excepted  from  the  conveyance  all  trade  fixtures  upon 
the  premises,  as  well  as  personal  property,  not  specially 
enumerated.  It  results,  from  what  has  been  said,  that  the 
plaintiff  can  only  recover  the  property  specially  enumerated 
in  the  deed.  No  shafts  are  thus  specified.  Heuce  we  think 
that  the  main  shafts  are  included  in  the  exception  in  the 
deed. 

For  the  same  reason  it  may  be  that  the  cupola  was  also 
excepted.  But  this  is  not  entirely  clear.  We  understand 
from  the  testimony  that  the  cupola  is  an  iron  cylinder  used 
in  the  process  of  melting  metal;  that  it  is  set  in  solid 
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ma^nry  on  the  foundation  of  and  partly  under  the  chim- 
ney, with  which  it  is  closely  connected,  and  is  lined  with 
mortar,  which  frequently  bums  out,  and  is  replaced  with 
new  mortar.  It  may  be  that  the  cupola  is  so  attached  to 
and  included  in  the  structure  of  the  building  that  it  ceases  to 
be  a  mere  fixture,  and  becomes  a  part  of  the  building  itself. 
We  do  not  determine  this  question.  Whether  the  counter- 
shafts connected  with  the  machines  conveyed  to  the  plaintiff 
were  included  in  the  enumeration,  depends  upon  whether 
they  constitute  portions  of  such  machines.  If  so,  they 
passed  to  the  plaintiff  by  the  oonveyance  to  him  of  the  ma- 
chines. This  is  a  question  of  fact,  and  the  testimony  bear- 
ing upon  it  seems  to  be  conflicting.  Probably  the  question 
should  have  been  submitted  to  the  jury. 

The  deed  specially  conveys  to  the  plaintiff  "all  belts  and 
pulleys  belonging  to  or  connected  wifh  the  machinery  and 
machines  situated  in  said  building,  and  hereby  conveyed.'* 
We  are  clearly  of  the  opinion  that  this  language  includes  all 
belts  and  pulleys  used  in  the  distribution  of  power  from  the 
engine  to  the  machines  enumerated.  Certainly  they  are  all 
connected  with  the  engine  and  machines,  and  it  may  fairly 
and  reasonably  be  presumed,  from  the  language  employed, 
that  the  parties  intended  they  should  pass  by  the  deed. 

It  was  found  necessary  to  give  a  construction  to  the  deed 
for  the  purpose  of  determining  another  question  argued  by 
the  respective  counsel,  which  will  now  be  considered.  It  is 
claimed  on  behalf  of  the  plaintiff  that  there  are  no  sufl&cient 
exceptions  to  justify  the  reversal  of  the  judgment,  notwith- 
standing the  plaintiff  has  recovered  some  property  which 
really  belonged  to  the  defendant.  We  think  the  point  is 
well  taken.  To  the  direction  given  the  jury  to  return  the 
verdict  they  did  return,  no  exception  was  taken,  and  there 
was  no  motion  for  a  i^ew  trial. 

The  bill  of  exceptionaihas  been  carefully  examined  to  as- 
certain whether  it  contains  any  equivalent  exception,  but  we 
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find  none.  The  nearest  approach  to  it  is  an  exception  to  the 
refusal  of  the  court  to  give  an  instruction  to  the  jury,  pro- 
posed on  behalf  of  the  defendant,  as  follows:  "Under  the 
deed  to  the  plaintiflf,  read  in  evidence,  only  the  property 
specifically  described  in  the  deed  passed  to  the  plaintiflf,  and 
that  specific  description  does  not  include  the  main  line  of 
shafting,  nor  the  belts  and  pulleys  upon  the  main  line 
of  shafting,  except  such  belting  as  runs  from  the  main 
line  of  shafting  directly  to  the  machines  conveyed,  and  the 
pulleys  for  the  same."  This  instruction  is  too  broad.  It  ex- 
cepts from  the  conveyance  to  the  plaintiflf  the  belts  and 
pulleys  on  the  main  shafts,  and  some  of  these,  as  we  have 
already  determined,  passed  by  the  deed.  As  a  whole,  the 
instruction  was  properly  refused,  and  the  exception  to  such 
refusal  is  not  available  for  any  purpose.  Racine  Basket 
Manuf^g  Co.  v.  Kons^  51  Wis.,  156,  and  cases  cited. 

Counsel  for  the  defendant  argued  that  the  direction  to  re- 
turn a  verdict  for  the  plaintiflf  is  an  order  or  determination 
which  may  be  reviewed  on  appeal  from  the  judgment,  under 
R.  S.,  p.  799,  sec.  3070.  The  section  provides  that,  "  upon 
an  appeal  from  a  judgment,  as  well  as  upon  a  writ  of  error, 
the  supreme  court  may  review  any  intermediate  order  or  de- 
termination of  the  court  below  which  involves  the  merits, 
and  necessarily  aflfects  the  judgment,  appearing  upon  the 
record  transmitted  or  returned  from  the  circuit  court, 
whether  the  same  were  excepted  to  or  not;  nor  shall  it  be  nec- 
essary in  any  case  to  take  any  exception  or  settle  any  bill  of 
exceptions  to  enable  the  supreme  court  to  review  any  alleged 
error  which  would,  without  a  bill  of  exceptions,  appear  upon 
the  face  of  the  record."  These  provisions  have  no  applica- 
tion to  rulings  and  determinations  of  the  court  which  do  not 
become  part  of  the  record  proper.  If  they  are  of  such  a 
character  that  it  is  necessary  to  settle  a  bill  of  exceptions  in 
order  to  make  them  of  record,  they^are  not  reached  by  the 
statute.    Unless  excepted  to  they  cannot  properly  be  in- 
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serted  in  the  bill.  Otherwise  we  might  have  a  bill  of  ex- 
ceptions without  exceptions,  which  is  an  absurdity. 

The  direction  to  the  jury  to  return  a  specific  verdict  for 
the  plain  tiflf  is  no  part  of  the  record  proper.  It  can  only  be 
preserved  in  a  bill  of  exceptions.  Hence,  the  statute  does 
not  authorize  a  review  of  such  direction  on  appeal,  no  ex- 
ception thereto  having  been  taken.  Neither  can  we  review 
the  evidence  and  reverse  the  judgment  because  there  is  no 
proof  to  support  the  verdict  in  respect  to  the  main  shafts, 
because  no  motion  for  a  new  trial  was  made  to  the  circuit 
court.  It  is  admitted  in  the  brief  of  counsel  for  defendant 
that  such  a  motion  is  necessary  t«  enable  this  court  to  review 
the  testimony  to  ascertain  whether  it  warrants  the  verdict. 
Such  is  doubtless  the  law,  in  cases  determined  by  a  jury. 
Eayward  v.  Ormsbee^  11  Wis.,  3,  and  cases  cited  in  Vilas  & 
Bryant's  notes. 

All  of  the  rulings  of  the  court  below  on  objections  to  the 
admission  of  testimony,  which  are  worthy  of  notice,  come 
under  one  general  principle.  These  rulings  excluded  testi- 
mony of  the  intentions,  acts  and  negotiations  of  the  parties 
in  respect  to  the  sale  and  purchase  of  the  property  included 
in  the  deed  under  consideration,  before  the  same  was  exe- 
cuted. 

There  is  no  latent  ambiguity  in  the  deed.  Its  terms  are 
clear  and  explicit,  and  its  construction  could  not  be  affected 
or  aided  by  extrinsic  evidence.  The  construction  of  the  in- 
strument was  for  the  court,  and  not  the  jury.  Hence,  the 
offered  testimony  was  properly  excluded.  If  it  would  have 
sustained  the  construction  we  have  given  the  deed,  it  was 
immaterial;  if  it  would  not  have  sustained  our  construction, 
it  was  incompetent.  Hnhhard  v,  Marshall,  50  Wis.,  322; 
Breed  v.  ITetchum,  51  Wis.,  164;  Broion  v.  Everhard,  52 
Wis.,  205.  In  either  case  the  rejected  testimony  was  inad- 
missible. This  rule,  however,  does  not  reject  parol  proof  to 
show  what  belts  and  pulleys- were  used  to  distribute  power 
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from  the  engine  to  the  machines  conveyed  to  the  plaintiff,  it 
having  been  determined  that  all  such  belts  and  pulleys  passed 
by  the  deed,  nor  to  show  that  the  counter-shafts  were  parts 
of  such  machines.    These  were  questions  of  fact  for  the  jury. 

It  follows  that,  although  an  erroneous  construction  was 
given  to  the  deed,  in  one  particular,  at  least,  on  the  record 
before  us  we  are  powerless  to  correct  the  error. 

By  the  GovH. —  The  judgment  of  the  circuit  court  is 
affirmed. 

Upon  a  motion  for  a  rehearing  there  was  a  brief  on  behalf 
of  the  appellant  by  Smith  <&  Rogers^  his  attorneys,  with 
F.  J.  Lomh^  of  counsel. 

The  motion  was  denied  September  19, 1882. 


Williams,  Administrator,  vs.  "Wi^iams  and  others. 

AjgriX  JO-^S^teniber  19, 188t. 

Tbubtb  and  Tbustebs.    (1)  Deposit  of  tnist  funds:  token  loss  falls  on 

depositor. 
SUFBEMB  CouBT.    (t)  Limit  of  power  to  correct  its  ovon  judgment. 

1.  Where  an  administrator  deposits,  in  his  oum  individttcU  name,  funds 

of  the  estate  in  a  bank  which  fails  while  holding  such  deposit,  the 
loss  is  his  own  and  not  that  of  the  estate;  and  this  though  he  had 
no  other  funds  in  such  bank,  and  informed  its  officers,  at  the  time 
of  making  the  deposit,  that  the  funds  were  held  by  him  in  trust. 
A  remark  by  Paine,  J.,  in  School  District  v.  Zink,  25  Wis.,  636,  so 
far  as  inconsistent  with  this  view,  overruled. 

2.  This  court  has  no  power,  at  a  subsequent  term,  to  correct  its  judg- 

ment in  respect  to  costs,  where  that  subject  was  considered,  and 
the  judgment  was  entered  by  the  clerk  in  accordance  with  the 
directions  of  the  court,  unless  such  power  was  carried  forward  by 
a  motion  made  during  the  term  at  which  the  judgment  was  ren- 
dered.   Pringle  v.  Dunn,  89  Wis.,  486. 
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APPEAL  from  the  Circuit  Court  for  Bock  County. 

The  plaintiff,  Harry  C.  WiUiama^  as  administrator  of  the 
estate  of  Stephen  Williams,  deceased,  appealed  to  the  circuit 
court  for  Walworth  county  from  an  order  of  the  county 
court  of  that  county  disallowing,  among  other  items  in  his 
account  against  said  estate,  a  credit  of  $665.70  on  account 
of  moneys  of  the  estate  deposited  in  bank  and  lost  by  the 
failure  of  the  bank.  The  cause  was  subsequently  removed  to 
and  tried  by  the  circuit  court  for  Eock  county.  That  court 
found  as  facts  that  on  the  10th  of  July,  1875,  the  plaintiff 
had  in  his  possession,  as  such  administrator,  $665.70,  and  de- 
posited the  same,  for  safe-keeping  and  greater  security  and 
convenience,  in  the  Corn  Exchange  Bank  of  Waupun,  near 
which  he  resided,  taking  a  certificate  of  deposit  in  his  own 
name  for  the  amount ;  that  the  bank  was  at  the  time  in  good 
credit  and  repute,  as  safe,  solvent,  and  in  all  respects  trust- 
worthy; that  in  making  the  deposit  the  administrator  in- 
formed the  teller,  who  received  the  money  and  gave  the 
certificate,  that  the  moneys  were  trust  funds,  and  did  not 
belong  to  him  individually,  but  did  not  inform  him  to  whom 
the  money  did  in  fact  belong,  nor  give  any  direction  as  to 
the  deposit  being  made  or  the  certificate  issued  in  any  other 
than  his  individual  name;  that  said  administrator  had  pre- 
viously had  money  on  deposit  to  his  individual  credit,  but  at 
the  time  in  question  had  none;  that  the  $665.70  was  at  the 
time  in  fact  placed  to  his  individual  credit  on  the  books  of 
the  bank,  and  so  remained ;  that  at  the  time  of  makmg  the 
deposit  he  took  the  certificate  and  retained  the  same ;  and  that 
in  August,  1875,  the  bank  failed,  and  the  amount  became 
wholly  lost  and  the  cejtificate  wholly  worthless,  except  as 
to  a  small  dividend  upon  the  assets  in  the  hands  of  the  re- 
ceiver. On  these  facts  it  held  that  the  administrator  was 
not  entitled  to  credit  for  the  amount  of  such  loss,  but  must 
fully  account  for  and  pay  over  to  the  estate  the  amount  of 
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the  money  so  deposited.  From  a  judgment  in  accordance 
with  this  conclusion,  the  administrator  appealed. 

For  the  appellant  there  was  a  brief  by  Bennett  dk  Sale,  and 
oral  argument  by  Mr.  Bennett : 

The  money  being  deposited  by  the  administrator*  in  a  bank 
of  general  deposit  and  of  good  credit,  he  is  not  liable  for  the 
loss  sustained  by  the  failure  of  the  bank.  Adorns  v.  Claocton, 
6  Ves.  Jr.,  226 ;  Knight  v.  Lard  Plimouth,  3  Atk.,  480;  Jones 
V.  Letoisj  2  Ves.  Sen.,  240 ;  Rowth  v.  Howell,  3  Ves.  Jr.,  565 ; 
BdcMer  v.  Parsons,  1  Ambl.,  219 ;  Matthews  v.  Brise,  6  Beav., 
239;  Massey  v.  Banner,  4  Madd.,  416,  417;  2  Story's  Eq. 
Jur.,  §  1269,  note  2;  Tehbs  v.  Carpenter,  1  Madd.,  290;  Clotigh 
V.  Bond,  3  Mylne  &  Or.,  490, '496;  Zangford  v.  Gascoyne,  11 
Ves.  Jr.,  333 ;  Lord  Shipbrooh  v.  Lord  ITinchinhrooh,  id.,  252 ; 
Hambury  v,  Kirldand,  3  Sim.,  265 ;  Broadhurst  v,  Balguy, 

1  Younge  &  C,  16,  18.  The  true  result  of  the  best  authori- 
ties seems  to  be,  that  when  a  trustee  has  acted  with  good 
faith  and  in  the  exercise  of  fair  discretion,  and  in  the  same 
manner  he  would  ordinarily  do  with  his  own  property,  he 
ought  not  to  be  held  liable  for  loss  of  trust  funds  in  his  hands. 

2  Story's  Eq.  Jur.,  §  1272;  Hart  v.  Ten  Eych,  2  Johns.  Ch., 
76;  Litchfidd  v.  White,  7  N.  Y.,  438.  When  the  administra- 
tor first  collected  this  money  and  put  it  in  his  pocket  book, 
it  was  money  belonging  to  the  estate,  though  in  fact  there 
was  nothing  to  show  it  except  his  own  knowledge  of  the 
fact.  It  would  remain  the  money  of  the  estate  though  he 
had  his  own,  by  itself,  not  mingled  with  it,  in  the  same 
pocket  book.  And  when  he  deposited  it  in  the  banlc,  inform- 
ing the  teller  that  it  was  trust  funds  belonging  to  the  estate, 
it  still  remained  trust  funds,  and  could  not  legally  be  taken 
from  the  bank  by  garnishment  or  any  other  process  issued 
on  a  judgment  against  H,  C.  Williams,  He  obtained  no 
credit  with  the  bank  or  with  any  one  else  by  such  deposit. 
It  is  entirely  unlike  the  case  of  Wren  v.  Kirton,  11  Ves.  Jr., 
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377,  where  a  receiver  was  charged  with  the  loss  of  trust 
funds  by  the  failure  of  a  bank  because  he  had  made  "  remit- 
tances to  his  own  credit  and  xbsey  In  the  case  of  School  Dis- 
trict V.  Fimt  Nat.  BcmJcy  102  Mass.,  174,  it  was  held  that  if  a 
"  trustee  deposits  trust  moneys  in  a  bank  to  his  own  private 
account^  without  giving  any  notice  that  it  is  not  his  private 
property,  he  thereby  converts  it  to  his  own  use,  so  that  the 
bank,  in  the  absence  of  any  notice  that  it  is  not  his  private 
property,  may  apply  it  as  such ; "  and  the  bank  did  give  him 
credit  on  his  overdrawn  account.  This  could  not  have  been 
done  had  the  trustee,  like  Mr.  WiUdams^  given  notice  at  the 
time  of  making  the  deposit  that  the  funds  belonged  to  the 
district.  And  see  Ghambershurg  Samng  Fund  Aasociation^a 
Appeal^  76  Pa.  St.,  203 ;  Thompson  v.  Brown^  4  Johns.  Ch., 
619 ;  Brown  v.  Campbell^  Hopk.  Ch.,  233 ;  Pierson  v.  Thorap- 
son,  1  Edw.  Ch.,  212. 

For  the  respondents  there  was  a  brief  by  H,  8.  Winsor, 
and  oral  argument  by  4^  U.  Pvnney.  To  show  the  liabil- 
ity of  trustees  on  the  deposit  and  payment  of  money  in 
a  bank  in  their  own  names  and  not  in  the  name  of  the 
trust,  and  that  such  liability  will  not  depend  upon  the 
good  faith,  prudence  or  judgment  with  which  the  trustee 
may  have  apparently  acted,  they  cited  1  Perry  on  Trusts, 
443-463;  Wren  v.  Eirtm,  11  Ves.  Jr.,  377;  FUtcher  v. 
Walker,  3  Madd.,  73 ;  MacdonneU  v.  Harding^  7  Sim.,  178 ; 
Matthews  v.  Brise,  6  Beav.,  239;  Massey  v.  Banner,  1  Jacob 
&  W.,  241;  Penndl  v.  DefeU,  4  De  G.,  McN.  &  G.,  372; 
School  IHstrict  v.  First  Nat,  Bank,  102  Mass.,  174;  Mason 
V.  WhiUhome,  2  Coldw.,  242;  Eocke  v.  Hart,  11  Ves.,  58; 
Freeman  v.  Fairlie,  3  Merivale,  39 ;  Jenkins  v.  Walter,  8  Gill 
&  J.,  218 ;  Luken^s  Appeal,  7  Watts  &  S.,  48 ;  Stanley^'S  Ap- 
peal, 8  Pa.  St.,  431 ;  Rcyyet^s  Appeal,  11  id.,  36 ;  Tiflf.  ife  Bull. 
on  Trusts,  etc.,  583;  Gomm,  v.  McAlister,  28  Pa.  St.,  480;  S. 
C,  30  id.,  536;  Matter  of  Staffcrrd,  11  Barb.,  353;  Baskin  v. 
Baskin,  4  Lans.,  90. 
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The  following  opinion  was  filed  May  10, 1882: 

Cassoday,  J.  The  very  small  portion  of  the  argument 
heard,  and  a  hasty  reading  of  the  printed  briefs,  strongly 
impressed  the  writer  with  the  justice  and  equity  of  the  ap- 
j>ellant's  theory ;  but  my  brethren,  who  heard  all  the  argu- 
ments, are  clearly  of  the  opinion  that  the  findings  of  the 
circuit  court  are  in  accordance  with  the  evidence,  and  that 
the  law  applicable  thereto  rigidly  holds  the  administrator 
accountable  for  the  amount  of  the  deposit  in  question.  A 
very  careful  examination  of  the  authorities  induces  me  to 
•acquiesce  in  their  judgment.  Undoubtedly  the  general  rule 
is  that  trustees  are  liable  only  for  good  faith  and  common 
prudence,  and  that  if  a  loss  happens  to  a  trust  fund,  in  rela- 
tion to  which  they  have  exhibited  this  care  and  prudence, 
they  may  be  allowed  for  the  loss  in  their  accounts.  This  is 
abundantly  shown  by  the  authorities  cited  by  the  able  coun- 
sel for  the  appellant.  But  here  the  trust  fund  was  not  left 
with  the  bank  for  safe  keeping,  and  to  be  preserved  in  kind 
as  a  special  deposit,  but  as  a  deposit  to  the  credit  of  the  de- 
positor, and  the  amount  of  which  was  "  payable  to  the  order  " 
of  the  depositor  "  in  currency  on  the  return  of  "  the  "certifi- 
cate properly  indorsed."  Thus  it  is  plain  that  the  identical 
money  deposited  was  not  to  be  returned,  but  the  amount  of 
it  was  to  be  paid  "  in  currency  "  on  presentation  of  the  cer- 
tificate properly  indorsed.  In  other  words,  the  depositor 
parted  with  the  money  for  the  general  use  of  the  bank,  and 
took  from  the  latter  its  obligation  to  repay  a  like  amount  in 
currency  when  required  as  stated.  The  authorities  seem  to 
hold,  and  it  would  probably  be  conceded,  that  the  cestm  que 
trust  of  this  fund  could  have  held  the  bank  liable  as  against 
the  personal  representatives,  creditors  or  legatees  of  the  de- 
positor. But  the  question  here  is,  whether  the  depositor  is 
released  from  liability  to  his  cesiAii  que  trust  by  reason  of 
such  deposit  and  the  subsequent  failure  of  the  bank? 
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The  earliest  case  cited  is  Knight  v.  Lord  Plimouth^  8  At- 
kyns,  480  (8.  CI,  1  Dickens,  120),  decided  by  Lord  Chancellor 
Haedwicke  in  1747,  where  it  was  held  that  "  where  a  re- 
<^iver  pays  money  to  a  tradesman,  and  takes  bills  for  the 
Bum,  if  he  was  in  credit  at  the  time,  though  he  fails  soon 
after,  it  shall  not  aflfect  the  receiver."  It  does  not  appear 
from  the  report  of  that  case  whether  the  deposit  was  made 
by  the  receiver  as  receiver  or  as  an  individual 

In  Wren  v.  KirUm^  11  Ves.  Jr.,  377,  Lord  Chancellor 
Eldon  said:  "In  Knight  v.  Lord  Plimoutk,  I  apprehend, 
the  deposit  with  the  country  banker  was  to  the  account  of 
the  receiver  as  receiver;  not  to  his  individual  account."  And 
subsequently,  in  the  same  case,  he  said :  "  I  should  not  much 
fear  to  contradict  that  case  of  KnigJd  v.  Lord  Plimout\ 
upon  what  has  been  done  by  later  authorities,  if  it  is  as  rep- 
resented; for  nothing  is  more  dangerous.  ...  If  he 
goes  to  a  responsible  banker,  and  gets  a  bill  upon  a  responsi- 
ble house  in  London,  in  his  favor  m  receiver^  that  bill,  so 
ear-marked,  would  be  specific  assets  to  the  credit  of  the 
trust  property."  And  so,  in  the  case  last  cited,  he  held  the 
"  receiver  charged  with  a  loss  by  the  failure  of  the  banker ; 
having  made  the  remittances  to  his  own  credit  and  use,  and 
not  to  a  separate  account  for  the  trust."  The  same  rule  was 
followed  by  Lord  Chancellor  Brougham  in  Salway  v,  Salway^ 
2  Russell  ife  Mylne,  215,  subsequently  afl^med  by  the 
House  of  Lords,  id.,  751.  See  White  v.  Baugh^  3  C.  <fe  F., 
44.  It  is  true  that  Knight  v.  Lord  Plimouth  has  frequently 
been  referred  to  in  other  cases  without  such  discrimination 
(Rowth  V.  Howell^  3  Ves.  Jr.,  566 ;  Lovell  v,  Minot^  20  Pick., 
119;  U.  8.  V.  Thomasy  15  Wall.,  343;  8eawell  v.  Gremway,  22 
Texas,  697) ;  but  the  distinction  thus  made  by  Lords  Eldon 
and  Brougham  seems  to  be  well  supported  by  authority.  See 
Massey  v.  Partner ^  4  Madd.,  413;  Tebhs  v.  Carpenter^  1 
Madd.,  290;  Matthews  v.  Brise^  6  Beav.  239. 

In  holding  the  trustee  liable  in  the  last  case  cited,  the 
Vol.  LV— 30 
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learned  Master  of  the  EoUs  lays  stress  on  the  fact  that 
the  exchequer  bills  "remained  undistinguished*'  as  trust 
property  in  the  hands  of  the  broker,  and  indicates  that 
if  he  would  have  escaped  liability  he  should  have  dis- 
tinguished them  as  such  trust  property.  To  the  same 
effect  is  Massey  v.  Bcmner^  1  Jacob  <fe  W.,  248,  where  Lord 
Eldon  said :  "  If  an  assignee  pays  monej^  into  his  banker's 
hands  as  money  belonging  to  the  estate,  and  the  banker 
fails,  the  assignee  is  undoubtedly  clear  from  the  loss;  but  if, 
instead  of  distinguishing  it,  he  pays  it  all  into  his  own  ac- 
count, then  it  is  his  account  there ;  there  is  nothing  like  a 
declaration  of  trust  of  it,  and  it  is  familiar  to  consider  him 
as  having  it  in  the  banker's  hands  for  himself,  making  him 
liable  for  it,  etc.  ...  I  cannot  doubt  that  this  principle 
has  been  acted  on  with  trustees  and  executors,  who  are 
equally  gratuitous  agents  with  this  defendant." 

In  Robinson  v.  Wardj  2  Car.  &  Payne,  60,  Abbott,  C.  J. 
(Lord  Tenterden),  speaking  of  the  method  by  which  the 
agent  might  have  escaped  liability,  said :  "  The  defendant 
should  have  paid  this  money  into  a  banker's  hands  by 
opening  a  new  account  in  his  own,  name,  *  for  the  credit  of 
Robinson's  estate,'  and  so  ear-mark  the  money  as  belonging 
to  that  estate;  then  it  would  have  been  kept  separate."  See 
also  Macdonnell  v.  Harding^  7  Simon,  178;  Jlammon  v.  Cot- 
Oey  6  Serg.  &  R,  290;  Cartmdl  v.  AUard,  7  Bush,  482; 
Ba/rilett  v.  Hamilton^  46  Me.,  435. 

In  Norria  v.  Hero^  22  La.  Ann.,  605,  it  was  held  that  "  an 
agent  who,  when  it  becomes  his  duty  to  deposit  in  bank  the 
moneys  of  his  principal,  fails  to  make  the  deposit  in  the  name 
of  his  principal,  becomes  personally  liable  for  the  amount. 
In  such  a  case  the  agent  will  not  be  permitted  to  urge  the 
failure  of  the  bank  after  the  deposit  was  made,  and  throw 
the  loss  on  the  principal."  To  the  same  effect  is  Mason  v. 
Whttthomey  2  Coldwell  (Tenn.),  242.  The  rule  would  seem  to 
be  imperative,  that  where  "an  administrator  or  trustee 
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deposits  trust  funds  in  his  own  name  in  a  bank  or  other  insti- 
tution, which  fails,  the  loss  will  fall  upon  him."  CommoTh- 
wealth,  V.  McAltster,  28  Pa.  St.,  480;  S.  (7.,  30  Pa.  St.,  536. 
In  the  opinion  of  the  court  in  the  last  case,  Pobteb,  J.,  said : 
"  If  he  [the  trustee]  undertakes  to  make  a  deposit  in  a  bank- 
ing institution,  the  entry  must  go  down  on  the  books  of  the 
institution,  in  such  terms  as  not  to  be  misunderstood,  that 
they  are  the  funds  of  the  specific  trust  to  which  they  belong. 
He  cannot  so  enter  them  as  to  call  them  his  own  to-day,  if 
they  are  good,  and  to-morrow,  if  bad,  ascribe  them  to  the 
estate,  or  shift  them  in  an  emergency  from  one  estate  to  an- 
other; or,  by  the  deposit,  secure  the  discount  of  his  own 
note,  and  have  the  deposit  snatched  at  by  the  bank  if  the 
note  be  not  paid,  or  attached  by  a  creditor  as  the  depositor's 
individual  property.  .  .  .  No  matter  what  he  intends  to 
do,  or  what  the  cashier  or  clerk  may  think  he  is  doing,  the 
deposit  must  wear  the  impress  of  the  trust,  or  he  cannot, 
when  brought  to  account,  call  it  trust  property."  See  J?ew- 
hin  V.  Bashinj  4  Lansing,  90. 

Following  in  the  line  of  the  English  cases,  in  Jenhina  v, 
WaUer,  8  Gill  &  J.,  218,  "  where  a  guardian  had  received  a 
sum  of  money  belonging  to  his  ward,  and  on  the  day  of  its 
receipt  had  deposited  it  in  a  banking  institution  then  in  good 
credit,  but  which  subsequently  failed,  and  taken  a  certificate 
therefor  payable  to  himself  or  order,  it  was  held  that  the  loss 
resulting  from  the  failure  of  the  bank  should  fall  upon  him, 
though  on  the  day  of  the  deposit,  by  indorsement  on  the 
certificate,  he  declared  it  to  be  the  property  of  his  ward,  and 
placed  in  bank  for  his  benefit."  So  Mr.  Perry,  on  the 
strength  of  some  of  the  English  cases  cited,  says:  "  If  money 
is  to  be  transmitted  to  a  distant  place,  a  trustee  may  do  so 
through  the  medium  of  a  responsible  bank,  or  he  may  take 
bills  from  persons  of  undoubted  credit,  payable  at  the  place 
where  the  money  is  to  be  sent;  but  the  bills  must  be  taken 
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to  him  (IS  trustee.    If  he  neglects  these  precautions  he  will 
be  responsible  for  any  loss."    Section  406. 

It  is  true  that  in  some  of  the  cases  cited  the  trustee  had  at 
the  time  of  making  the  deposit  a  credit  to  his  individual  ac- 
count at  the  bank,  and  such  deposit  was  credited  to  him 
individually  in  the  same  account.  But  the  test  is  not  so 
much  the  keeping  of  a  separate  account  at  the  bank,  as  it  is 
the  parting  with,  and  hence  the  losing  of  the  identity  of,  the 
trust  fund,  and  having  in  lieu  thereof  no  obligation,  contract 
or  account  upon  which  is  impressed  the  equitable  ownership 
of  the  trust.  Had  this  administrator  retained  these  moneys 
in  his  own  possession,  and  mingled  them  with  his  own  funds 
so  as  to  lose  their  identity,  and  the  whole  had  been  lost 
without  his  fault,  yet  we  apprehend  he  would  have  been 
liable.  Shoemaker  v.  Sinze,  53  Wis.,  116.  Here  the  fact  that 
he  delivered  the  moneys  to  the  bank,  and  thus  allowed  them 
to  be  mingled  with  other  funds,  destroyed  their  identity  as 
completely  as  though  he  had  first  mingled  them  with  an 
equal  amount  of  his  own  moneys,  and  then  deposited  the 
whole  in  bulk.  The  deposit,  therefore,  put  an  end  to  the 
identity  of  the  funds  deposited,  and  the  certificate  was 
simply  an  agreement,  taken  in  exchange  for  the  money,  to 
repay  a  like  amount  in  currency  upon  the  conditions  named. 
Beyond  question  the  certificate  was  negotiable.  Klavher  v. 
Biggerstaff^  47  Wis.,  551.  To  all  appearances  it  was  the  in- 
dividual property  of  the  depositor,  and  not  of  the  estate 
which  he  represented,  and  there  was  nothing  on  the  books 
of  the  bank  to  indicate  the  contrary.  It  stood,  therefore, 
precisely  the  same  as  though  he  had  loaned  the  money  to  an 
individual  at  the  time  supposed  to  be  responsible,  and  taken 
his  negotiable  note  therefor  without  interest,  payable  on  de- 
mand "  in  currency  "  to  the  order  of  himself.  The  making 
of  the  deposit  and  taking  the  certificate  to  himself  individu- 
ally was  therefore  not  only  an  extinguishment  of  the  identity 
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of  the  money,  but  an  appropriation  of  it,  in  law,  to  his  own 
personal  use.  This  being  so,  shall  the  jule  be  established  by 
this  court  that  administrators,  executors,  trustees  and  guard- 
ians may  insist  upon  settling  their  accounts  by  tendering 
such  notes  or  certificates  in  lieu  of  cash,  however  worthless 
may  be  the  makers  or  the  bank  at  the  time  of  settlement? 
The  question  is  important,  and  the  answer  vast  in  its  conse- 
quences. To  hold  the  administrator  answerable  in  this  case 
is  undoubtedly  a  great  hardship;  but  to  exonerate  him  from 
liability  is  to  encourage  the  mismanagement  of  trust  funds, 
and  to  open  the  door  to  frauds  innumerable  against  those 
whose  age  and  weakness  entitle  them  to  the  most  rigid  pro- 
tection of  the  law.  The  rule,  therefore,  should  not  be  slack- 
ened, even  if  the  question  were  a  new  one,  much  less  in  view 
of  the  authorities  cited. 

It  may  be  said  that  the  remarks  of  Mr.  Justice  Paine  in 
ScJiod  District  v.  Zinky  25  Wis.,  636,  to  the  effect  that  the 
mere  substitution  of  a  certificate  of  deposit  payable  to  the 
holder  of  a  check  on  a  bank  for  the  check  itself,  worked  no 
change  whatever  in  the  statics  or  title  to  the  fund  in  bank, 
are  inconsistent  with  the  view  we  have  taken  of  this  case ; 
bat  in  so  far  as  that  opinion  is  in  conflict  with  this  decision, 
it  must  be  regarded  as  overruled. 

'^ov  the  reasons  given,  the  judgment  of  the  circuit  court 
must  be  affirmed. 

JSy  the  Court, — Judgment  affirmed. 

Judgment  was  duly  entered  by  the  clerk,  at  the  January 
term,  1882,  that  the  judgment  of  the  circuit  court  be 
affirmed,  with  costs  (taxed  at  $44),  "  against  the  appellant 
as  administrator,  etc.,  to  be  by  him  paid  out  of  the  estate  of 
said  Stephen  Williams,  deceased.'*  At  the  August  term, 
1882,  the  respondents  moved  to  correct  the  judgment. 

In  support  of  the  motion  a  brief  was  filed,  and  there  was 
oral  argument  by  A.  Z.  Sa/nhom. 
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The  following  opinion  was  filed  September  19, 1882: 

Oassodat,  J.  This'is  a  motion  to  correct  the  judgment  of 
this  court,  entered  in  this  cause  at  the  last  January  term, 
so  as  to  make  the  costs  of  the  respondents  on  appeal  pay- 
able by  the  appellant  personally,  instead  of  being  payable 
out  of  the  estate  of  the  deceased,  as  provided  by  the  judg- 
ment. At  the  time  of  deciding  the  case,  the  subject  of  costs 
was  considered  by  the  court,  and  the  judgment  entered  was 
strictly  in  accordance  with  the  directions  given,  notwith- 
standing the  opinion  filed  is  silent  upon  that  subject.  This 
being  so,  and  the  power  of  the  court  to  correct  the  same  at 
that  term  not  having  been  carried  forward  to  this  term  by 
motion,  we  are  now  without  any  power  in  the  premises,  and 
we  must  therefore  deny  the  motion,  upon  the  authority  of 
the  repeated  decisions  of  this  court.  PringU  v.  Dvmm^  39 
Wis.,  436,  and  cases  there  cited.  The  error,  if  any,  is  not 
one  of  the  clerk,  but  of  the  court,  and  hence  does  not  come 
within  the  exception  in  the  Cole  Case^  62  Wis.,  591. 

By  the  Cowrt. —  The  motion  is  denied. 


G(ETz  vs.  Salomon. 

Augusts — September  19, 1889. 

FiNDiNQS  op  Fact:    When  not  disturbed. 

Findings  of  a  referee  or  court  on  questions  of  fact  wiU  not  be  set 
aside  unless  they  appear  to  be  contrary  to  the  fair  preponderance 
of  evidence. 

APPEAL  from  the  County  Court  of  Mikowukes  County. 

Action  to  recover  a  balance  alleged  to  be  due  for  services 
performed  by  the  plaintiff  while  in  defendant's  employ.  The 
answer  alleged,  among  other  things,  payment  in  fulL  Upon 
the  trial  before  the  referee,  the  defendant's  books  of  account 
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were  introduced  in  evidence.  An  entry  therein:  "j1.  W. 
OcBtz,  Jr.  Or.  By  wages  October  9, 1872,  to  July  1, 1873, 
$800.... 649,''  was  explained  by  the  plaintiff  as  follows: 
"  The  entry  of  a  credit  of  $649  and  before  that  a  mark  of  fig- 
ures, $800,  was  made  by  Mr.  Anger,  who  was  bookkeeper  at 
that  time.  .  •  .  The  defendant  told  me,  as  near  as  I  can 
recollect,  that  he  had  credited  my  account  at  the  rate  of 
$800,  but  to  say  nothing  to  Anger,  that  he  would  rectify  it 
in  the  future.  He  said  that  Anger  was  getting  $800,  and  in 
order  not  to  create  any  bad  feeling  he  had  credited  me  with 
$800.''  "As  a  matter  of  fact  I  was  working  at  the  rate  of 
$1,000  a  year.  He  promised  to  fix  my  balance  at  the  rate 
of  $1,000  a  year.  The  entry  was  not  a  true  entry  of  what 
I  was  to  receive."  Other  facts  suflBciently  appear  from  the 
opinion.  From  a  judgment  for  the  plaintiff  the  defendant 
appealed. 

For  the  appellant  there  was  a  brief  by  Dcwis^  JSie$8  <k 
Shepa/rdj  and  oral  argument  by  Mr.  Hiess. 

For  the  respondent  there  was  a  brief  by  Ooockoin  dt  Bene- 
dioty  and  oral  argument  by  Mr.  Ooodwm. 

Coi^B,  C.  J.  The  question  arising  on  this  appeal  is  merely 
one  ot  fact.  The  contention  is  as  to  the  amount  of  salary 
which  the  plaintiff  was  to  receive  for  his  services  from  the 
time  he  entered  the  defendant's  employ,  October  9,  1872,  to 
May  1,  1874.  The  plaintiff  testified  that  he  was  to  be  paid 
a  salary  of  $1,000  a  year  for  the  entire  time  he  was  in  the 
defendant's  employment.  The  defendant  denied  this,  and 
testified  that  the  plaintiff  was  to  receive  at  the  rate  of  only 
$800  a  year  from  October  9, 1872,  to  May  1, 1874,  and  that 
he  has  been  paid  in  full  for  his  services.  The  case  was  tried 
by  a  referee,  who  found  in  favor  of  the  plaintiff's  claim,  and 
this  finding  was  confirmed  by  the  county  court  We  are 
now  asked  to  set  aside  the  finding  because  it  is  against  the 
lair  preponderance  of  evidence.    After  an  examination  of 
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the  entire  testimony  we  do  not  feel  authorized  in  doing  this. 
The  testimony  is  greatly  in  conflict.  The  parties  themselves 
were  the  principal  witnesses,  and  the  question  of  fact  is  to  be 
determined  mainly  on  their  statements.  They  directly  and 
flatly  contradict  each  other  as  to  the  amount  of  salary  which 
the  plaintiff  was  to  receive  prior  to  May  1,  1874.  It  is 
claimed  that  the  account  books  which  were  introduced  on  the 
trial  tend  to  corroborate  the  statements  of  the  defendant  on 
this  point.  The  plaintiff  gives  his  explanation  of  the  way 
the  $800  entry  to  his  credit  happened  to  be  made.  His  story 
is  not  so  improbable  that  we  can  discredit  it.  There  are 
other  entries  or  interlineations  in  these  books  of  account 
which  are  calculated  to  somewhat  weaken  their  effect  as  tes- 
timony. Such  being  the  state  of  the  evidence,  we  cannot 
disturb  the  finding  of  the  referee,  for  we  have  time  and  again 
decided  that  we  would  not  set  aside  the  findings  of  a  referee 
or  court  on  questions  of  fact  unless  they  appeared  to  be  con- 
trary to  the  fair  preponderance  of  evidence.  Murphy  v.  Dim- 
nmg,  30  Wis.,  296;  Ely  v.  Do/Uy,  40  Wis.,  62;  Monitor  Iron 
Works  Co.  V.  Ketchvm,  44  Wis.,  126. 

By  the  CovH. —  The  judgment  of  the  county  court  is  af- 
firmed. 


VoBOHnNo  and  others  vs.  Gbait  and  another, 
August  £9  —  September  19,  188£. 

OoiTNTEROLAiM.  (1)  Object  of  rule  that  counterclaim  must  he  so  de- 
nominated.   (£)  Waiver. 

Gaxtsb  op  Action:  Contract.  (S)  Breach  of  contract  for  exclusive 
right  of  sale.    Termination  of  contract. 

FOBBCLOSUHB  OF  MoRTGAGB.  (6)  Whut  is  "reasonable^  attomeiffe 
fee,  to  he  ascertained  hy  evidence. 

1.  The  object  of  the  rule  that  a  counterclaim  must  be  pleaded  as  such 
and  be  so  denominated  ("Stowell  v.  Eldred,  89  Wis.,  614;  R.  S.,  seo. 
2656),  is  to  prescribe  an  uniform  test  for  ascertaining  whether  mat- 
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ters  stated  in  an  answer  constitute  a  counterclaim  or  are  a  de* 
f ense  merely,  thus  giving  the  plaintifP  a  safe  guide  for  his  future 
pleadings  or  proceedings. 

2,  If  the  plaintiff  treats  the  answer  as  a  counterclaim  by  demurring 
to  it  as  such,  and,  after  the  demurrer  is  overruled,  by  interposing 
a  reply,  he  thereby  waives  his  right  to  object  that  it  does  not  con- 
tain a  counterclaim,  because  the  matters  alleged  therein  are  not 
so  denominated.    SeUeck  v,  Qriswold^  49  Wis.,  89. 

8.  In  an  action  to  foreclose  a  mortgage  given  to  secure  the  payment  of 
sums  to  become  due  on  a  contract  for  the  sale  of  a  certain  kind  of 
beer  to  the  defendants,  a  counterclaim  stating  that  by  the  contract 
the  defendants  were  to  have  the  exclusive  control  and  sale  of  such 
beer  in  certain  territory,  and  that  they  had  expended  large  sums 
of  money  in  establishing  the  business  of  selling  the  beer  there, 
and  alleg^ing  a  breach  of  the  contract  in  that  particular  by  the 
plaintiffs,  is  held  to  state  facts  sufficient  to  constitute  a  cause  of 
action.  If  no  time  was  specified  for  the  continuance  of  such  ex- 
clusive right  of  sale,  the  contract  is  binding  in  that  respect  until 
terminated  by  one  party  upon  reasonable  notice  to  the  other. 

[4  What  would  be  the  rule  of  damages  for  such  a  breach  of  contract 
is  not  here  determined.] 

5.  Where  a  mortgage  contains  a  stipulation  that  in  case  of  foreclosure 
the  mortgagor  will  pay,  "  in  addition  to  the  taxable  costs,  .  .  . 
a  reasonable  and  customary  sum  for  attorney's  or  solicitor's  fees,'*^ 
the  amount  to  be  allowed  for  such  fees  must  be  ascertained  by  evi- 
dence; and  it  is  not  competent  for  the  judge  to  fix  the  amount  on 
a  mere  inspection  of  the  record,  or  from  his  personal  knowledge- 
oi  the  services  rendered. 

APPEAL  from  the  Circuit  Court  for  Mihocmkee  County. 

When  the  alleged  cause  of  action  arose,  the  plaintiffs  were 
oopartners,  engaged  at  the  city  of  Milwaukee  in  the  business 
of  bottling  and  selling  lager  beer,  manufactured  by  the 
Joseph  Schlitz  Brewing  Company  of  that  city,  and  the  de- 
fendants had  entered  into  a  copartnership  for  the  purpose  of 
carrying  on  the  liquor  business  in  Dakota.  The  firm  estab- 
lished itself  at  Fargo.  On  or  before  the  2d  of  April,  1879, 
an  arrangement  was  made  by  the  defendants  to  purchase  for 
their  Dakota  trade  of  the  plaintiffs  such  bottled  beer,  on 
credit.  To  secure  the  plaintiffs  for  any  sums  in  which  the 
defendants  might  become  indebted  to  them  on  account  of 
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such  purchases  (not  exceeding  $2,000),  the  defendant  Grau 
executed  to  the  plaintiflfs  a  mortgage  on  certain  real  estate  in 
the  city  of  Milwaukee.  The  plaintiflfs  delivered  a  car  load 
of  beer  to  the  defendants  under  this  contract,  for  which  the 
defendants  have  not  paid.  This  is  an  action  to  foreclose  such 
mortgage. 

The  defendants  answered  that  the  beer  was  not  of  the 
quality  called  for  by  the  contract,  but  w^s  of  inferior  quality 
and  of  little  value.  Also  that  the  contract  was  that  the  de- 
fendants should  have  the  exclusive  control  and  sale  of  said 
beer  along  the  line  of  the  Northern  Pacific  Railroad  through- 
out the  whole  northern  part  of  the  territory  of  Dakota. 
The  answer  further  alleges  that  while  the  defendants  were 
making  arrangements  for  the  sale  of  such  beer  along  the  line 
of  said  railroad  in  Dakota,  and  after  they  had  expended  con- 
siderable sums  of  money  to  that  end,  the  plaintiflfs,  without 
any  notice  to  the  defendants,  sold  and  shipped  their  beer  to 
various  other  parties  at  Bismarck  and  other  places  on  the  line 
of  said  railroad  in  Dakota  for  sale,  the  eflfect  of  which  was 
to  prevent  the  defendants  from  establishing  agencies  for  tlie 
sale  of  such  beer  at  those  places.  Judgment  is  demanded 
for  the  damages  caused  by  the  alleged  breaches  of  the  con- 
tract in  the  above  particulars,  and  that  the  mortgage  sought 
to  be  foreclosed  be  canceled  and  surrendered. 

The  answer  does  not  expressly  state  that  the  foregoing 
matters  are  pleaded  as  a  counterclaim.  However,  the  plaint- 
iflfs interposed  a  general  demurrer  to  it  as  a  counterclaim. 
The  demurrer  having  been  overruled,  the  plaintiflfs  filed  a 
reply  denying  every  material  allegation  in  the  answer  con- 
stituting a  counterclaim.  On  the  trial,  after  the  plaintiflfs 
had  proved  a  prima  facie  case  and  rested,  the  defendants 
gave  testimony  tending  to  prove  that  the  plaintiflfs  con- 
tracted to  give  them  the  exclusive  right  to  sell  their  beer  in 
the  territory  specified  in  their  answer.  They  then  gave  tes- 
timony tending  to  prove  the  breach  of  the  contract  in  that 
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particular  by  the  plaintiffs.  Upon  conflicting  testimony  the* 
court  found  that  the  beer  delivered  to  the  defendants  was  of 
the  kind  and  quality  called  for  by  the  contract.  All  evi- 
dence of  damages  resulting  from  the  alleged  breach  of  the 
contract  in  respect  to  the  alleged  exclusive  right  to  sell  the 
beer  in  the  specified  territory  was  excluded  by  the  court. 
The  answer  contains  several  averments  of  damages  in  that 
behalf.  The  court  found  that  the  defendants  were  indebted 
to  the  plaintiffs  for  the  car  load  of  beer  delivered  at  the  con- 
tract price,  and  gave  judgment  of  foreclosure  accordingly. 
The  defendants  appealed  from  the  judgment. 

For  the  appellants  there  was  a  brief  by  Oood/win  cfe  Ber^ 
edict,  and  oral  argument  by  Mr.  Ooockoin. 

For  the  respondents  there  were  briefs  by  E.  P.  Smith  and 
Nath.  Perdes  cfe  Sana^  and  oral  argument  by  Mr.  Smith. 

Lton,  J.  The  answer  contains  allegations  of  (1)  a  breach 
of  warranty  on  the  sale  of  the  beer;  and  (2)  a  breach  of  the 
alleged  contract  by  the  plaintiffs  giving  the  defendants  the 
exclusive  right  to  sell  the  beer  in  the  specified  territory.  The 
issue  as  to  whether  there  was  any  such  breach  of  warranty 
was  tried,  and  on  sufficient  evidence  (we  think)  was  found 
for  the  plaintiffs.  The  evidence  on  the  other  issue  was  re- 
ceived and  is  conflicting,  but  there  is  no  finding  on  that 
issue.  All  testimony  offered  by  the  defendants  tending  to 
show  the  damages  they  sustained  by  reason  of  the  alleged 
violation  of  their  agreement  to  give  the  defendants  such  ex- 
clusive right  of  sale,  was  rejected  by  the  court.  The  princi- 
pal question  in  the  case  is,  was  it  error  to  reject  that 
testimony?  '  It  is  objected  that  the  matters  alleged  in  the 
answer  are  not  pleaded  as  counterclaims  because  they  are 
not  so  denominated  in  the  pleading,  as  required  by  the 
rule  of  this  court  laid  down  in  Stowell  v.  Eldred,  39  Wis., 
614,  and  re-asserted  in  the  subsequent  cases  of  Fuch%v.  Treat, 
41  Wis.,  404,  and  Ddbla  v.  KeUoggyhZ  Wis.,  448,  and  perhaps 
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'in  other  cases.    The  rule  is    now  a  statutory  provision. 
R.  S.,  726,  sec.  2656. 

The  object  of  this  rule,  as  stated  in  StowdL  v.  Eldred^  was 
to  prescribe  a  uniform  test  for  ascertaining  whether  matters 
stated  in  an  answer  constitute  a  counterclaim  upon  which 
affirmative  relief  might  be  granted,  or  are  merely  a  defense- 
to  the  action.  This  was  necessary  because  of  the  frequency 
of  cases  in  which  the  court  was  called  upon  to  determine 
whether  or  not  answers  contained  counterclaims.  Hence 
defendants  are  required  by  the  rule,  in  addition  to  their  de- 
mand for  affirmative  relief,  to  denominate  their  pleadings  as 
counterclaims,  if  they  rely  upon  them  as  such.  The  rule 
was  made  to  promote  and  does  promote  accuracy  in  plead- 
ings. It  may  easily  be  complied  with,  and  should  not  be  dis- 
turbed. The  purpose  and  effect  of  it  is  to  inform  the  plaintiff^ 
unmistakably,  whether  the  answer  contains  a  counterclaim,. _ 
or  is  a  defense  only,  thus  giving  him  a  safe  guide  for  deter- 
mining his  future  pleadings  or  proceedings  in  the  action.  But 
the  reason  of  the  rule  fails  in  a  case  in  which,  as  in  this  case^ 
the  plaintiffs  treat  the  answer  as  a  counterclaim,  by  demur- 
ring thereto  as  such,  and  after  the  demurrer  is  overruled  by 
interposing  a  reply  to  it  as  a  counterclaim.  By  these  pro- 
ceedings the  plaintiffs  denominate  the  pleading  a  counter- 
claim, and  thus  supply  the  omission  of  the  defendants  to 
do  so.  We  hold,  therefore,  that  the  plaintiffs  have  waived 
the  right  to  object  that  the  answer  does  not  contain  a 
counterclaim,  because  the  matters  alleged  are  not  therein  so 
denominated. 

In  Selleck  v.  Qriawoldy  49  Wis.,  39,  it  was  held  that 
"  where  an  answer  sets  out  facts  sufficient  to  constitute  a 
counterclaim,  and  demands  a  positive  judgment  thereon 
against  the  plaintiff,  and  a  reply  is  made  thereto,  and  the 
issue  tried  without  objection,  it  is  too  late  to  object  here  on 
appeal  that  such  pleading  of  defendant  was  not  therein 
fumted  a  counterclaiuL"     It  is  no  extension  of  the  principle 
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of  that  ruling  to  hold,  as  we  now  do,  that  after  reply  in  * 
such  a  case  it  is  too  late  to  object,  even  on  the  trial,  that  the 
pleading  replied  to  is  not  a  counterclaim  merely  because  it 
is  not  therein  so  denominated.  Having  thus  reached  the 
conclusion  that  the  breaches  of  the  contract  for  the  pur- 
chase and  sale  of  the  beer,  alleged  in  the  answer,  must  be 
taken  to  be  pleaded  as  a  counterclaim,  it  only  remains  to 
inquire  whether  the  counterclaim  states  facts  constituting  a 
cause  of  action  in  favor  of  the  defendants  against  the  plaint- 
iffs. This  inquiry  is  limited  to  the  alleged  breach  of  the 
contract  in  respect  to  the  defendants'  exclusive  right  to  sell  the 
beer  in  the  territory  specified,  for  the  reason  that  the  issue 
concerning  the  alleged  breach  of  warranty  was  litigated  on 
the  trial  and  found  against  the  defendants. 

We  think  the  answer  states  a  cause  of  action  in  this  pj^:- 
ticular.  It  alleges  the  contract  to  have  been  ^^  that  the  de- 
fendants should  have  the  exclusive  control  and  sale  of  said 
beer  -^  in  certain  specified  territory ;  the  expenditure  of  large 
sums  of  money  in  and  about  establishing  their  business  of 
selling  the  same  at  various  points  therein,  particularly  at  Bis- 
marck; the  sale  of  their  beer  by  the  plaintiflfs  to  other  parties 
(without  notice  to  the  defendants)  to  be  sold  at  Bismarck  and 
other  places  within  the  specified  territory;  and  that  tlw 
plaintiffs  assumed  to  give  such  other  parties  the  exclusive 
right  to  sell  the  same  in  those  places.  If  no  time  was  speci- 
fied for  the  continuance  of  such  exclusive  right  of  the  de- 
fendants to  sell  the  plaintiffs'  beer,  we  suppose  either  party 
might  terminate  that  portion  of  the  contract  at  any  time  on 
reasonable  notice  to  the  other  party.  Irish  v.  Dean^  39  Wis., 
562.  But  until  so  terminated,  no  good  reason  is  perceived 
why  the  contract  is  not  valid  and  binding  upon  the  plaintiffs 
until  rescinded,  and  why  the  defendants  are  not  entitled  to 
recover  as  damages  at  least  their  necessary  expenses  incurred 
in  good  faith  in  making  arrangements  to  establish  the  busi- 
ness of  selling  such  beer  at  Bismarck  and  other  points,  if  the 
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business  was  destroyed  or  injured  by  the  ax5ts  of  the  plaint- 
iffs in  violation  of  their  contract.  The  rule  of  damages  for 
such  a  breach  of  the  contract  has  not  been  argued,  and  will  not 
be  determined  on  this  appeal.  It  is  suflBcient  to  say  that  we 
are  of  the  opinion  that  the  answer  states  facts  which  entitled 
the  defendants  to  prove  the  contract,  and  the  breach  of  it,  by 
the  plaintiflfs,  together  with  such  damages  resulting  therefrom 
as  the  law  gives.  They  were  allowed  to  introduce  testimony 
tending  to  show  the  contract  and  breach,  but  all  evidence  of 
the  resulting  damages  was  excluded.  We  think  this  was 
erroneous.  Had  the  court  found  that  no  such  exclusive  right 
of  sale  was  contracted  for,  the  error  would  be  immaterial. 
But  there  is  no  finding  on  that  issue,  and  we  cannot  know 
that  it  would  not  have  been  for  the  defendants  had  there 
been  a  finding.  Because  there  is  no  finding  on  that  issue 
(the  testimony  bearing  upon  it  being  in  conflict),  and  because 
testimony  tending  to  prove  the  damages  resulting  from  the 
alleged  breach  was  rejected,  there  must  be  another  trial 

We  think  the  record  discloses  another  error.  The  mort- 
gage in  suit  contains  a  stipulation  that  in  case  of  its  fore- 
closure the  mortgagor  will  pay,  "  in  addition  to  the  taxable 
costs  in  the  foreclosure  suit,  a  reasonable  and  customary  sum 
f^r  attorney's  or  solicitor's  fees."  The  court  allowed  $75, 
without  any  proof  of  the  value  of  the  attorney's  services. 
While  it  was  competent  for  the  court  to  allow  a  sum  for 
solicitor's  fees,  under  this  stipulation,  the  amount  to  be  al-^ 
lowed  should  be  ascertained  by  evidence,  like  any  other 
material  fact  in  the  case,  and  it  is  not  competent  for  the 
judge  to  fix  the  amount  to  be  allowed  on  a  mere  inspection 
of  the  record,  or  from  his  personal  knowledge  of  the  services 
rendered. 

By  the  Cowrt. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial 
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August  ^9-^  September  19,  1882, 

OOMUON  Carrier.    fl-A)  Contracts  limiting  liability  in  case  of  loss. 
NBQLiaBNCE:  Presumption.    ("6J  Non-delivery  of  goods  and  admission 
of  loss  presumptive  evidence  of  negligence. 

1.  It  is  well  settled  that  a  common  carrier  of  persons  or  property  can- 

not by  any  agreement,  however  plain  and  explicit,  wholly  relieve 
itself  from  liability  for  injury  resulting  from  its  gross  negligence 
or  fraud. 

2.  It  is  also  settled  that  in  order  to  exempt  the  carrier  from  liability, 

or  to  limit  the  extent  of  its  liability,  for  injury  caused  by  its  own 
negligence  of  any  kind,  the  contract  must  expressly  so  provide. 

8.  A  contract  providing  that  in  case  of  loss  the  carrier  shall  be  liable 
to  pay,  as  damages,  a  specified  sum,  will  not,  without  an  express 
stipulation  to  that  effect,  relieve  the  carrier  from  liability  to  the 
full  amount  of  the  value  of  goods  lost  through  its  negligence. 

4  So,  the  words  "liquor  carried  at  val.  $30  per  bbl."  Stamped  upon 
the  face  of  a  receipt,  if  they  can  be  construed  into  a  contract  to 
limit  the  liability  of  the  carrier  to  the  sum  of  $20  in  case  of  loss, 
must  be  so  construed  as  to  limit  such  liability  only  in  case  of  loss 
without  the  fault  of  the  carrier. 

6.  The  non-delivery  of  goods  intrusted  to  a  carrier,  and  its  admission 
that  the  same  are  lost  so  that  it  cannot  make  delivery,  are  pre- 
sumptive evidence  of  negligence  on  its  part, 
# 

APPEAL  fronr  the  County  Court  of  Milwaukee  County. 

Action  to  recover  the  value  of  a  barrel  of  whisky  alleged 
to  have  been  lost  while  being  transported  by  the  defendant 
company.  The  action  was  commenced  in  justice's  court  and 
removed  thence,  by  appeal,  to  the  county  court,  where  it 
was  tried  by  the  court  without  a  jury.  The  facts  are  thus 
stated  by  Mr.  Justice  Taylob: 

"It  is  admitted  on  the  record  that  the  defendant  is  and 
was  a  common  carriei:  of  goods  and  merchandise  from  the 
city  of  Milwaukee,  in  this  state,  to  Escanaba,  in  the  state  of 
Michigan,  as  well  as  to  and  from  other  places;  that  on  the 
20th  of  October,  1880,  the  plaintiff  delivered  to  the  defend- 
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ant  one  barrel  of  *  Anderson  Bourbon  Whisky,'  of  the  value 
of  $118.25,  to  be  carried  by  said  defendant  from  the  city 
•of  Milwaukee  to  Escanaba,  in  the  state  of  Michigan;  that 
the  defendant  received  the  same  for  the  purpose  of  being 
carried  from  Milwaukee  to  Escanaba,  the  said  defendant  to 
deliver  the  same  to  the  consignee  at  Escanaba,  and  collect  its 
charges  for  freight  from  said  consignee;  that  on  the  de- 
livery of  said  barrel  of  whisky  to  the  defendant  it  gave  a 
receipt  therefor  to  the  drayman  of  the  plaintiff,  who  shortly 
thereafter  delivered  the  same  to  the  plaintiff,  who  retained 
possession  of  the  same  without  making  any  objection  thereto 
•until  after  the  loss  occurred,  for  which  this  action  is  brought. 
Such  receipt  reads  as  follows: 

" '  Eeceived,  Milwaukee,  October  20, 1880,  from  John,  Blacky 

in  good  order,  on  board  of ^  the  following  articles  to  be 

forwarded  without  delay,  as  directed  in  the  margin: 


Mabeed. 

Akticlbs. 

John  Sipchen, 

JBscanaba, 
Mich. 

1  bbl.  whisky,  400  lbs.    Liquor  carried  at  vol, 
$30  per  bbl.    Half  hbU.  and  kegs  in  pro- 
portion,' 

"The  record  shows  that  the  barrel  of  whisky  was  not  deliv- 
ered to  the  consignee  as  agreed,  and  that  the  defendant  has 
refused  to  give  any  account  of  the  same,  except  that,  upon 
inquu*y  made  by  the  plaintiff,  the  defendant  informed  him 
that  it  was  lost,  giving  no  explanation  whatever  of  the  cause 
of  the  loss.  Upon  this  state  of  facts  the  court  below  ren- 
dered judgment  in  favor  of  the  plaintiff  for  the  value  of  the 
whisky." 
The  defendant  appealed  from  the  judgment 
For  the  appellant  there  was  a  brief  by  Goodwin  &  Bene- 
dict^ and  oral  argument  by  Mr.  Goodwin.  To  the  point  that 
the  value  fixed  by  the  receipt  was  conclusive  upon  the  ship- 
per in  any  event,  no  matter  what  degree  of  negligence  might 
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exist,  they  cited:  Hart  v.  Pa.  Railroad  Go.y  7  Fed  Eep., 
630;  Muser  v.  Am.  Eopresa  Go.^  1  id.,  382;  Hopkina  v.  West- 
eoUy  6  Blatchf.,  64;  Werthdmer  v.  Pa.  Bail/road  Co.j  1  Fed. 
Kep.,  232. 

For  the  respondent  there  was  a  brief  by  Johnson  Eiet- 
hrock  <&  HalseT/y  and  oral  argument  by  Mr.  Johnson. 

Taylor,  J.  The  appellant  claims  that  the  judgment  is 
erroneous,  and  alleges  that  according  to  the  contract  set  out 
in  the  receipt  it  was  not  liable  in  case  of  loss,  beyond  the 
sum  of  $20.  It  is  insisted  by  the  learned  counsel  for  the 
appellant :  (1)  That  the  receipt  must  be  read  as  an  express 
contract  between  the  parties  that  in  case  the  whisky  was  lost 
or  destroyed  while  in  the  hands  of  the  appellant  as  a  carrier 
from  any  cause  or  by  any  means,  the  damages  to  be  recov- 
ered by  the  respondent  for  such  loss  or  destruction  should  be 
limited  to  $20,  irrespective  of  its  real  value.  (2)  If  the  con- 
tract cannot  receive  the  construction  above  stated,  then  it 
must  be  construed  as  an  express  agreement  on  the  part  of 
the  respondent  that  if  th»  barrel  of  whisky  should  be  lost  or 
destroyed  while  in  the  possession  of  the  appellant  as  carrier, 
by  any  cause  or  means  other  than  by  the  negligence  or  fault 
of  the  company,  its  agents,  or  servants,  the  damages  to  be 
recovered  by  the  respondent  should  be  limited  to  the  sum 
of  $20. 

We  are  clearly  of  the  opinion  that  the  receipt  should  not 
be  construed  as  a  contract  limiting  the  liability  of  the  appel- 
lant to  the  sum  of  $20  irrespective  of  the  value  of  the  goods, 
in  case  of  loss,  under  any  and  all  circumstances,  whether 
oceurring  through  the  fault  or  negligence  of  the  appellant, 
its  servants,  or  agents,  or  from  causes  over  which  they  had  no 
control.  We  think  that  it  has  been  settled  by  the  decisions  of 
this  court,  the  supreme  court  of  the  United  States,  and  many 
of  the  state  courts  in  which  the  question  has  been  considered, 
that  a  common  carrier  of  persons  or  property  cannot,  by  any 
Vol.  LV— 21 
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agreement,  however  plain  and  explicit,  wholly  relieve  himself 
from  responding  in  damages  to  the  party  injured,  when  such 
injury  is  the  result  of  the  gross  negligence  or  the  fraud  of  the 
carrier,  his  agents  or  servants.  This  rule  is  by  most  of  the 
courts  founded  upon  public  policy,  and  by  some  upon  both 
public  policy  and  a  want  of  consideration  to  support  the 
agreement.  This  whole  question  has  been  so  often,  so 
thoroughly,  and  so  exhaustively  discussed  in  the  decisions 
cited,  that  it  would  be  a  waste  of  time  as  well  as  futile  to  at- 
tempt to  add  anything  in  confirmation  of  the  general  rule  as 
above  stated.  New  Jersey  Stecmv  Na/o,  Co.  v.  Merchants^ 
Bankj  6  How.,  344;  HaUroad  Co.  v.  Lochwood^  17  Wall.^ 
857;  Bcmk  of  Kentucky  v.  Adams  Exp.  Co.y  93  U.  S.,  174; 
Candee  v.  W.  U.  Tel.  Co.,  34  Wis.,  471 ;  Hibbard  v.  Tdegraph 
Co.,  33  Wis.,  558;  Morrison  v.  Construction  Co.,  44  Wis.,  405. 
Another  rule  equally  well  settled  by  the  authorities  is  that, 
in  order  to  exempt  the  carrier  from  liability  for  the  want  of 
ordinary  care  or  negligence  of  any  kind  on  the  part  of  its 
servants  or  agents,  the  contract  must  so  expressly  provide; 
and  that  in  the  absence  of  such  express  agreement  it  will  be 
presumed  that  there  was  no  intention  on  the  part  of  the 
carrier  to  exempt  himself  from  such  liability. 

In  the  case  of  New  Jersey  Steam  Nav.  Co.  t>.  MercJiant^ 
Bank,  supra,  the  court  says:  "The  burden  of  proof  lies  on 
the  carrier,  and  nothing  short  of  an  express  stipulation  by 
parol  or  in  writing  should  be  permitted  to  discharge  him  from 
duties  which  the  law  has  annexed  to  his  employment.  The 
exemption  from  these  duties  should  not  depend  upon  impli- 
cation or  inference,  founded  on  doubtful  and  conflicting  evi- 
dence, but  should  be  specific  and  certain,  leaving  no  room 
for  controversy  between  the  parties."  This  rule  is  approved 
by  the  court  of  appeals  in  New  York,  notwithstanding  the  fact 
that  that  court  has  gone  further  than  most  of  the  other 
courts  of  the  country  in  upholding  contracts  exempting 
carriers  from  liability  for  the  negligence  of  their  servants. 
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when  such  exemption  has  been  clearly  and  expressly  stipulsr 
ted  for.     See  WescoU  v.  Fargo,  61  N.  Y.,  542. 

It  is  urged  by  the  learned  counsel  for  the  appellant  that  a 
contract  made  with  a  carrier,  that  in  a  case  of  loss  the  car- 
rier shall  be  liable  to  pay  as  damages  a  sum  specified  in  the 
contract  for  carriage,  is  not  a  contract  limiting  the  liabiUty 
of  the  carrier  within  the  meaning  of  the  rule  above  stated, 
and  that  such  agreement  is  binding  on  the  parties,  irrespect- 
ive of  the  cause  of  the  loss.  The  learned  counsel  has  cited 
us  to  some  cases  in  the  federal  circuit  courts  which  seem  to 
sustain  his  position.  It  will,  however,  be  seen  from  an  ex- 
amination of  the  cases  cited,  that  most  of  them  were  cases 
where  the  stipulation  was  limited  to  the  value  of  packages 
when  their  real  value  was  not  disclosed  by  the  owner,  and  of 
which  the  carrier  could  not  be  supposed  to  have  knowledge. 
The  strongest  case  cited  for  the  appellant  is  the  case  of  lla/rt 
V.  Railroad  Co.j  7  Fed.  Eep.,  630.  This  was  the  case  of  the 
shipment  of  horses,  and  the  contract  was  *'  that  the  carrier 
assumes  a  liability  on  the  stock  to  the  extent  of  the  follow- 
ing agreed  valuation:  If  horses,  .  .  .  not  exceeding 
$200  each;  if  a  chartered  car,  on  the  stock  or  contents  in 
same,  not  exceeding  $1,200  for  the  car  load."  Under  this 
agreement  the  circuit  court  held  that  the  shipper  could  not 
recover  beyond  the  sum  of  $200  for  any  one  of  the  horses 
killed  during  their  transportation.  The  learned  circuit  judge 
places  his  decision  on  the  well  settled  rule  '^  that  in  cases 
where  common  carriers  can  limit  their  liability  at  all  by 
contract,  stipulation,  or  notice,  there  is  this  qualification, 
^that  the  limitation  shall  be  just  and  reasonable  in  the  eye 
of  the  law.' " 

In  that  case  one  of  the  horses  shipped  was  killed,  and  the 
owner  claimed  that  he  was  worth  $15,000,  and  sought  to  re- 
cover damages  to  that  amount.  The  court  held,  that  as 
there  was  no  evidence  showing  that  the  carrier  had  any 
knowledge  that  the  horse  had  any  extraordinary  value,  and 
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as  the  contract  fixing  the  value  in  case  of  loss  was  an 
amount  equal  to  the  value  of  ordinary  horses,  the  con- 
tract was  a  fair  one- on  the  part  of  the  carrier,  and  the 
shipper  having  signed  the  contract  fixing  the  value  with- 
out disclosing  the  fact  that  the  horse  was  of  the  extra- 
ordinary value  claimed,  it  would  be  unjust  to  permit  him 
to  recover  beyond  the  value  fixed  in  the  contract.  This 
case  goes  upon  the  principle  of  those  cases  which  hold  that 
carriers  and  express  companies  may  limit  the  damages  to  be 
recovered  for  the  loss  of  packages  delivered  to  them,  in  case 
of  loss  or  damage,  when  the  true  value  is  not  made  known 
to  the  carrier.  The  doctrine  of  this  case  is  sustained  by  the 
following  cases:  Mvser  v.  Eep.  Co.^  1  Fed.  Eep.,  3S2; 
Bdger  v.  Dinsmore^  51  N.  T.,  166 ;  KirMcmd  v.  Dvminore^  62 
N.  Y.,  171 ;  Mdgnin  v.  Dinsmore^  70  N.  Y.,  410 ;  Sewdl  v. 
AUm,  6  Wend.,  347;  PhiUijps  v.  Earle,  8  Tick.,  182.  The 
reason  of  this  rule  is  very  briefly  stated  by  Justice  Wallace 
in  the  case  of  Muaer  v.  Exp,  Co,,  1  Fed  Eep.,  383,  as  follows : 
"  The  right  of  the  carrier  to  exact  fair  information  as  to  the 
value  of  property  confided  to  his  care  has  always  been 
recognized.  He  has  the  right  to  insist  that  his  compensation 
be  measured  by  his  risk,  and  obviously  the  degree  of  care 
which  he  will  exercise  will  measurably  depend  upon  the 
extent  of  the  responsibility  he  may  incur.  While  it  is  not 
primarily  the  duty  of  the  shipper  to  inform  the  carrier  of 
the  nature  or  value  of  the  contents  of  the  parcel  sent,  the 
carrier  has  the  right  to  make  inquiry  and  receive  a  true  an- 
swer; and  any  concealment  on  the  part  of  the  shipper,  in- 
tended to  mislead  the  carrier  as  to  the  character  or  value  of 
the  property,  and  which  does  mislead,  is  a  fraud  which  ab- 
solves the  carrier  from  responsibility."  A  similar  rule  as  to 
the  responsibility  of  the  carrier  has  been  adopted  by  this 
court  in  like  cases.  See  Boormcm  v.  Exp.  Co.^  21  Wis.,  152. 
Admitting  that  the  respondent  must  be  charged  with 
knowledge  of  the  words  stamped  upon  the  face  of  the  receipt 
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given  to  him  for  the  barrel  of  whisky,  and  to  have  assented 
to  any  limitation  of  liability  which  they  fairly  secure  to  the 
appellant,  we  are  clearly  of  the  opinion  that  they  do  not  re- 
lieve the  transportation  company  from  hability  to  the  foil 
amount  of  the  value  of  the  whisky,  if  the  same  was  lost 
through  the  negligence  or  carelessness  of  the  company,  its 
agents  or  servants. 

The  courts  all  seem  to  hold  that  a  carrier  wiU  not  be  held 
to  have  limited  his  liability  against  his  own  or  his  agent's 
negligence,  unless  his  contract  expressly  so  provides.  In  in- 
terpreting his  contract  it  will  not  be  so  construed  except 
upon  the  plain  language  of  the  contract.  If  the  words 
stamped  upon  this  contract  can  be  construed  into  a  contract 
to  limit  the  liability  of  the  appellant  to  the  sum  of  $20  in 
case -of  loss,  it  must  be  so  construed  as  to  limit  such  liabil- 
ity only  in  case  of  loss  without  the  fault  of  the  appellant, 
his  agents  or  servants.  This  was  so  held  in  the  case  of  Wee- 
cott  V.  Fargo,  61  N.  Y.,  543. 

In  that  case  the  receipt  taken  for  the  property  shipped 
contained  the  following  clause :  "  Nor  shall  this  company  be 
liable  for  any  loss  or  damage  of  any  box,  package,  or  thing 
for  over  $50,  unless  the  just  and  true  value  thereof  is  herein 
stated."  The  learned  justice  who  delivered  the  opinion  in 
that  case,  after  admitting  that  under  the  decisions  of  that 
court  the  contract  was  binding  on  the  shipper,  says:  "The 
only  question  open  for  discussion  is  the  correct  construction 
of  the  words  used.  Does  the  phrase,  *  any  loss  or  damage,' 
include  losses,  etc.,  caused  by  the  negligence  of  the  defend- 
ant?" And,  after  a  discussion  of  the  evidence,  he  further 
says:  "  It  is  only  necessary  to  examine  the  point  whether  the 
clause  in  the  defendant's  receipt  is  sufficient  to  exempt  it 
from  losses  occasioned  by  negligence.  This  point  must  now 
be  regarded  as  settled  by  recent  decisions  in  this  court  and  in 
the  court  of  appeals; "  citing  the  cases  of  Bdger  v.  Dmsmore, 
61 K  T.,  166 ;  Steers  v.  Liverpool  Steamship  Co.y  57  N.  Y.,  1 ; 


Digitized  by 


Google 


326  SUPREME  COURT  OF  WISCONSIN, 

Black  vs.  Goodrich  Transportation  Ck>. 

and  Magnin  v.  Dinsmore,  56  N.  T.,  168.  He  then  adds: 
"  The  result  of  these  cases  is,  that  it  is  lawful  for  a  carrier  to 
make  such  a  contract  as  was  entered  into  in  the  present  case, 
exempting  him  from  liability,  and  that  he  may,  by  clear  and 
distinct  expressions,  relieve  himself  from  losses  occasioned  by 
his  own  negligence.  On  the  other  hand,  general  words,  such 
as  that  he  *  will  not  be  liable  for  loss,  or  detention,  or  dam- 
age,' are  not  to  be  construed  to  extend  to  losses,  etc.,  oc- 
casioned by  negligence.  The  words  are  to  be  taken  most 
strongly  against  the  party  whose  language  they  are,  and  who 
is  in  an  advantageous  position,  in  fixing  the  terms  of  the 
contract." 

This  court  adopted  substantially  the  same  rule  in  the  case 
of  Morrison  i?.  Construction  Co,y  44  Wis.,  405.  In  that  case 
the  railroad  company  gave  a  receipt  on  the  shipment  of  the 
plaintiflPs  horses,  which  this  court  construed  to  mean  that 
the  horses  were  shipped  at  the  owner's  risk.  This  court  held 
that  the  receipt  Umited  the  liability  of  the  company  to  acci- 
dents over  which  the  company  had  no  control,  and  for  which 
they  were  not  in  fault,  but  did  not  limit  its  liability  for  in- 
juries arising  from  the  carelessness  or  fault  of  its  agents  or 
managers.  The  former  learned  chief  justice  of  this  court, 
who  argued  the  case  in  this  court  for  the  company,  admitted 
in  his  argument  that  the  company  would  be  liable  for  the 
negligence  or  misconduct  of  its  agents  or  employees,  notwith- 
standing the  provision  in  the  receipt  that  they  were  shipped 
at  the  *^  owner's  risk."  Justice  Okton,  in  delivering  the 
opinion,  says:  "The  respondent's  liability  depends  upon  the 
carelessness  or  fault  of  its  agents,  employees,  or  managers." 

There  being  nothing  in  the  contract  in  the  case  at  bar 
which  can  be  properly  construed  to  limit  the  liability  of  ap- 
pellant for  the  loss  of  the  respondent's  property  through  the 
negligence  or  carelessness  of  the  appellant,  his  agents  or 
servants,  the  only  other  question  in  the  case  is,  do  the  find- 
ings of  the  court  below  show  that  the  loss  arose  upon  the 
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ijarelessness  or  negligence  of  the  appellant?  Upon  this 
point  the  learned  judge  found  "  that  the  appellant  failed  to 
oonvey  and  deliver  said  freight,  but  lost  the  same,  and  has 
failed  to  give  any  explanation  of  the  loss."  We  are  very 
-clear  that  this  finding  raises  a  presumption  that  the  property 
was  lost  through  the  fault  of  the  appellant,  its  servants 
or  agents.  If  the  property  was  not  lost  through  the 
fault  of  the  appellant  or  its  agents,  it  was  very  easy  for 
it  to  show  the  fact;  and,  on  the  other  hand,  it  would  be 
very  difficult  for  the  respondent  to  show,  by  affirmative 
proof,  the  exact  manner  of  its  loss.  We  must  hold,  there- 
fore, that  the  default  of  the  appellant  in  not  delivering  the 
goods  as  it  contracted  to  do,  and  its  admission  that  the  same 
are  now  lost  so  that  it  cannot  make  deUvery,  is  presumptive 
evidence  of  negligence  on  its  part.  Steers  v.  Steamship  Co.y 
57  N.  T.,  1-6.  In  this  case  it  was  held  evidence,  tending  to 
prove  gross  negligence  on  the  part  of  the  carrier,  that  the 
goods  of  the  plaintiff  had  been  received  on  board  the  steam- 
ship by  the  company's  servant,  and  that  "  at  the  end  of  the 
voyage  the  defendant  did  not  produce  it  nor  in  any  way  ac- 
count for  its  non-production,  and  all  inquiry  on  the  part  of 
the  owner  was  ineffectual." 

In  the  case  of  Magnin  v.  Dmsmore^  56  N.  T.,  173,  there 
was  proof  of  a  non-delivery  to  the  consignee  at  Memphis, 
and  that  some  months  after  the  shipment,  and  within  a  year, 
the  box  in  which  the  goods  had  been  shipped  was  picked  up 
on  the  east  shore  of  the  river  empty,  and  this  was  held  suffi- 
cient evidence  to  go  to  the  jury  on  the  question  of  negligence 
on  the  part  of  the  carrier.  A  similar  ruling  was  made  by 
this  court  in  the  case  of  Kirst  v.  Railway  Co.^  46  Wis., 
491.  Upon  the  findings  of  fact  by  the  court  below  we  are 
clearly  of  the  opinion  that  the  respondent  was  entitled  to 
recover  the  value  of  the  barrel  of  whisky  receipted  for  by 
the  appellant. 

By  ike  Court. —  The  judgment  of  the  county  court  is  af- 
firmed 
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August  so —September  19,  188B 

Assessments:  Eminent  Domain:  Injunction.  (IJ  Assessment  of  bene- 
fits to  lots  in  one  toard,  from  condemnation  of  land  in  another, 
(t)  Ditxrsion  to  other  than  public  v^e  of  lands  condemned^  does 
not  render  assessments  void,  (S)  but  is  Ulegal,  (J^)  and  may  be 
enjoined. 

1.  Under  the  charter  of  the  city  of  Milwaukee  lots  situated  in  one 

ward  may  be  assessed  for  the  special  benefits  accruing  thereto 
from  the  condemnation  to  public  use  of  lands  in  another  ward. 

2.  Where  aU  the  proceedings  of  condemnation  of  land  and  of  assess- 

ment of  benefits  are  complete,  and  the  public,  as  well  as  the 
owners  of  the  land  benefited  thereby,  have  a  right  to  the  public 
grounds  so  obtained,  the  fact  that  the  city  officers  afterward  divert 
these  public  grounds  from  the  use  intended  to  other  uses,  or 
abandon  them  entirely,  or  omit  to  make  them  suitable  for  the  use 
intended,  will  not  render  void  the  assessment,  or  sale  therefor,  of 
the  property  benefited. 

8.  The  officers  of  a  city  cannot  lawfully  divert  to  other  uses  land 
condemned  for  a  public  park,  nor  can  they,  without  legislative 
authority,  confer  a  right  to  do  so  upon  others,  by  lease  or  other 
contract. 

[4.  It  would  seem  that  the  owners  of  lots  lying  so  near  a  public  square 
as  to  be  specially  benefited  thereby,  and  whose  benefits  have  been 
assessed  and  paid  to  aid  the  city  in  procuring  title  to  the  land  to 
be  used  for  such  purposes,  could  enjoin  its  diversion  to  other  uses..] 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  complaint  alleges  that  the  defendant  city  is  a  munic- 
ipal corporation  and  that  the  defendant  Geilfuss  is  its  treas- 
urer ;  that  the  plaintiff  is  the  owner  of  certain  lots  and  parcels 
of  land  in  the  fourth  ward  of  the  city ;  that  in  January, 
1880,  a  petition  was  presented  to  the  common  council  of  said 
city  praying  that  certain  lands,  described  as  block  165  in  the 
second  ward,  be  taken  for  public  use  for  the  purpose  of  en- 
larging a  public  square  in  said  ward,  and  that  such  proceed- 
ings were  thereupon  had  upon  said  petition,  that  said  block 
165«  in  said  second  ward;  was  condemned  for  the  public  use 
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for  the  purpose  of  enlarging  said  public  square ;  that  pend- 
ing said  proceedings  and  as  a  part  thereof,  the  board  of  public 
works  made  an  assessment  of  benefits  to  the  lots  and  parcels 
of  land  supposed  to  be  specially  benefited,  and  that  among 
the  benefits  so  assessed  were  assessments  against  the  plaint- 
iff's lots;  that  afterwards,  in  October,  1880,  the  defendant 
city  abandoned  the  use  of  the  land  so  condemned  as  afore- 
said, and  leased  the  same  to  a  private  corporation,  known  as 
the  Milwaukee  Industrial  Exposition  Association,  for  a  term 
of  fifty  years,  to  be  used  for  the  purpose  of  an  industrial 
exposition,  which  lease  was  made  before  the  city  had  ob- 
tained possession  of  the  land  so  condemned,  and  before  any- 
thing had  been  done  towards  converting  said  land  into  a 
public  square  or  using  it  for  any  public  purpose,  except  the 
condemnation  proceedings  aforesaid ;  that  said  public  square 
hasj  in  fact,  been  turned  over  to  said  private  corporation  and 
the  foundation  of  a  building  has  already  been  laid  thereon, 
and  that  the  ground  dedicated  and  condemned  for  said  pub- 
lic square  has  been  utterly  ruined  and  rendered  entirely  use- 
less for  any  of  the  purposes  of  a  public  square;  that  the 
assessments  against  the  plaintiff's  lots  were  reported  to  the 
city  clerk  as  special  taxes  and  were  by  him  entered  as  such 
in  the  tax  roll  for  the  year  1880,  and  that  such  tax  roll  was. 
made  up  after  the  city  had  abandoned  the  public  use  for 
which  said  block  165  was  condemned;  that  the  plaintiff's 
lots  were  sold  for  the  non-payment  of  such  special  taxes  and 
were  bid  in  by  the  city ;  that  the  city  treasurer  threatens  to 
issue  certificates  of  such  sale,  which  will  constitute  an  ap- 
parent lien  upon  the  plaintiff's  lots  and  a  cloud  upon  his  title. 
An  injunction  is  prayed  for.  The  defendants  demurred  to- 
the  complaint  generally,  and  appealed  from  an  order  over- 
ruling the  demurrer. 

P.  J.  Somera^  City  Attorney,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  JoJm8on^  Riet- 
hrock  cfe  HaUey^  and  oral  argument  by  Mr.  Johnson. 
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Orton,  J.  The  city  of  Milwaukee  instituted  proceedings 
of  condemnation  of  certain  lands  in  the  second  ward  of  said 
city,  for  an  addition  to  and  an  enlargement  of  the  park  already 
existing  in  said  ward,  and,  towards  the  payment  of  the  ex- 
penses of  such  condemnation,  assessed  certain  ascertained 
benefits  from  said  park  to  the  lots  of  the  plaintiff,  lying  out- 
side but  in  the  near  vicinity  of  said  ward.  The  plaintiff 
prays  that  said  assessments,  and  the  sale  of  the  lots  therefor, 
be  set  aside  as  null  and  void,  and  that  an  injunction  issue  to 
restrain  the  issuing  of  certificates  of  such  sale,  on  the  two 
grounds:  ji/rst^  that  lots  outside  of  said  ward  are  not  liable 
to  such  assessments;  and,  second^  that  the  city  has  abandoned 
the  land  so  condemned,  and  the  park  so  enlarged  thereby, 
by  leasing  the  same  to  the  Industrial  Exposition  Association 
of  said  city,  to  be  used  for  the  purposes  of  such  exposition 
for  the  term  of  fifty  years.  A  general  demurrer  to  the  com- 
plaint was  overruled. 

As  to  the  first  ground  above  stated  it  is  suflBcient  to  say 
that  there  is  no  limitation  or  restriction  expressed  or  implied 
in  the  language  used  in  the  provisions  of  the  city  charten 
relating  to  the  condemnation  of  lands  for  such  public  use,  of 
the  benefits  to  be  assessed  to  the  lots  within  the  ward,  of  the 
lands  so  condenmed.  The  argument  that  all  the  other  pro- 
visions relating  to  the  subject  are  local  to  the  ward,  has  very 
little  weight  when  it  is  considered  that  the  park  when  so  ob- 
tained belongs  to  the  city,  and  is  under  city  supervision  and 
control,  and  open  to  the  public  use;  and  the  argument  that 
lots  outside  of  the  ward  are  too  remote  to  bear  such  an 
assessment,  is  answered  by  the  fact  that  it  must  first  be  ascer- 
tained and  determined  that  such  lots,  by  reason  of  their  near 
vicinity  to  the  same,  are  specially  benefited  by  such  park  or 
public  ground,  and  ought  to  be  so  assessed,  while  many  lots 
within  the  ward  are  too  remote  to  be  so  specially  benefited 
thereby,  and  ought  not  to  be  so  assessed.  The  argument 
that  if  there  is  no  limitation  or  restriction  in  the  language  of 
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/ 
such  provisions  of  benefits  to  lots  within  the  ward,  neither 
is  there  of  benefits  to  lots  within  the  city,  has  no  force  when 
the  charter  limits  the  jurisdiction  of  the  city,  for  all  pur- 
poses, to  certain  prescribed  boundaries. 

To  intelligently  estimate  the  other  ground  of  the  com- 
plaint, that  the  city  abandoned  the  park,  and  the  condemna- 
tion of  lands  for  the  same,  before  the  assessment  had  ripened 
into  a  special  tax  upon  the  lots  of  the  plaintiff,  what  the 
complaint  substantially  charges  in  this  respect  must  be  under- 
stood. The  language  of  the  complaint  would  seem  to  im- 
port that  the  city  had  not  completed  the  condemnation  so  as 
to  give  the  right  to  assess  such  benefits  before  the  abandon- 
ment, and  the  consideration  for  such  assessments  had  thereby 
failed.  If  the  city  had  not  proceeded  far  enough  to  obtain 
title  to  the  lands  so  sought  to  be  condemned,  then  the  lease  so 
made  was  void  for  that  reason,  and  there  was  thereby  no  di- 
version or  abandonment  of  this  public  ground  as  charged. 
If  the  city  had  obtained  the  title,  so  as  to  be  able  to  lease 
the  park  to  the  industrial  exposition,  then  it  follows  that  the 
condemnation  proceedings  had  been  completed  so  as  to  con- 
fer such  title,  and  the  consideration  of  the  assessment  of 
special  benefits  had  not  failed.  It  may  be  said  further  that 
before  the  city  can  "  enter  upon  and  appropriate  "  the  prop- 
erty, condemned  to  such  public  use  according  to  sec.  16,  subch. 
6,  ch.  184,  Laws  of  1874,  the  damages  awarded  to  the  owner 
must  have  been  paid  or  tendered  (or  provided  for  in  case  of 
appeal),  so  that  it  follows  that  this  must  have  been  done  in 
the  present  case,  or  the  city  could  not  have  given  any  valid 
lease  to  the  Industrial  Exposition  Association,  so  as  to  have 
caused  a  diversion  of  the  park  from  the  use  for  which  it  was 
intended.  A.fteT  the  jury  has  determined  the  necessity  of 
the  condemnation,  the  board  of  public  works  then  deter- 
mines the  compensation  to  be  paid  to  the  owners  of  the  lands 
taken  or  dajnaged,  and  thereupon  assess  the  same,  or  such 
proportion   thereof  as  shall  have  been  determined  to  bo 
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chargeable  to  the  lots  and  lands  benefited,  together  with  the 
costs  of  the  proceedings,  upon  the  real  estate  by  them  deemed 
benefited  in  proportion  to  the  benefits  resulting  thereto  from 
the  proposed  improvements.    Sees.  6  and  10. 

The  complaint  substantially  charges  that  all  these  steps 
were  taken  before  the  lease  was  made,  and  therefore  the 
only  ground  of  complaint  is  that  after  the  city  had  fully  ac- 
quired the  lands  by  condemnation  for  the  park,  and  paid  or 
tendered  the  full  compensation  therefor,  and  there  was 
therefore  a  full  and  perfect  consideration  for  the  assessment 
complained  of,  the  city  then  leased  the  park  so  enlarged  for 
another  purpose,  and  thereby  abandoned  and  diverted  it, 
and  such  consideration  has  thereby  failed.  This  statement 
presupposes  that  the  city  had  the  right  to  so  divert  the  park 
from  its  appropriate  use,  and  that  the  lease  was  valid.  It 
may  be  true,  as  stated  in  the  complaint,  that  the  lease  was 
made  before  the  entire  proceedings  to  realize  or  collect  the 
assessment  had  been  consummated,  but  it  does  not  thereby  fol- 
low that  the  consideration  of  the  assessment  failed.  For  it 
is  doubtless  true,  as  stated  by  the  learned  counsel  of  the  re* 
spondent  in  his  brief,  that,  "  in  this  case,  the  assessments  in 
question  rest  upon  a  valuable  consideration,  as  clearly  as  any 
contract  ever  did."  Even  in  this  view,  all  the  consideration 
ever  contemplated  by  the  charter  for  an  assessment^  for 
special  benefits  to  other  property  than  that  taken,  was  com- 
plete, for  the  charter  provides  not  only  for  such  assessment, 
but  for  its  payment  or  the  sale  of  the  property  assessed  in 
anticipation  of  the  park  improved  and  made  useful  to  the 
public,  as  indicated  by  the  language  of  the  tenth  section, 
"  benefits  resulting  from  the  proposed  improvement."  The 
case  here  made  is  therefore  one  in  which  all  the  proceedings 
of  condemnation,  as  well  as  of  assessment  of  benefits,  are 
complete,  and  the  public,  as  well  as  the  owners  of  the  prop- 
4  rty  benefited  thereby,  have  a  right  to  the  public  grounds 
80  *:btained,  and  the  officers  of  the  city  afterwards  divert 
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these  public  grounds  from  the  use  intended  to  other  uses,  or 
abandon  them  entirely,  or  refuse  or  omit  to  make  them  suit- 
able for  the  use  intended.  Is  the  assessment  or  sale  of  the 
property  so  benefited  thereby  rendered  void?  If  so,  then 
if  the  plaintiff  had  paid  such  assessments  without  sale, 
he  could  recover  back  the  money  he  had  so  paid  under 
duress,  the  consideration  of  which  payment  having  thus 
failed  by  an  abandonment  or  diversion  of  the  property  so 
condemned  and  obtained  to  another  use  than  that  intended. 
In  other  words,  the  same  grounds  for  declaring  this  sale 
void,  by  reason  of  the  diversion  or  abandonment  of  the  park 
as  alleged,  would  have  entitled  the  plaintiff  to  recover  back 
the  money  in  case  he  had  paid  it  without  sale.  This  is  what 
the  learned  counsel  for  the  respondent  seems  to  have  under- 
stood was  decided  in  Bradford  v.  City  of  Chicago^  25  111., 
411.  In  that  case  it  is  said  in  the  opinion :  "  It  is  clear, 
therefore,  that  if  the  object  in  view  should  be  abandoned,  an 
action  for  money  had  and  received  would  lie  to  recover  back 
the  money  on  the  assessment." 

In  that  case  there  were  fatal  irregularities,  both  in  the  as- 
sessment of  damages  and  benefits,  which  rendered  both  void ; 
but  the  plaintiff  had  paid  kis  assessment  for  benefits  and 
sued  to  recover  back  the  money  paid  under  duress,  and  it 
appeared  that  instead  of  making  a  new  and  correct  assess- 
ment of  damages  and  benefits,  and  proceeding  to  condemn 
the  property  for  a  street,  the  city  delayed  several  years,  and 
up  to  that  time,  to  do  anjfthing  further  in  the  matter.  The 
right  of  recovery  in  that  case  depended  upon  the  fact  that 
the  assessment  was  irregular  and  void  in  itself,  and  not  upon 
its  becoming  void  by  the  abandonment  of  the  street,  and  a 
recovery  was  not  even  allowed  on  account  of  the  assessment 
being  void,  without  the  further  fact  appearing  that  the  city 
had  abandoned, —  not  the  street,  because  no  ground  for  a 
street  had  been  lawfully  obtained,  by  reason  of  such  irregu- 
larities of  assessment  of  damages  and  benefits, —  but  had 
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abandoned  all  proceedings  for  the  lawful  condemnation  of 
lands  for  the  street  by  a  valid  assessment  of  damages  and 
benefits;  for  the  court  says:  "But,  while  recognizing  this 
right,  it  would  be  manifestly  vexatious  to  expose  the  city  to 
suits  for  money  collected  on  a  void  assessment  of  this  kind, 
when  there  is  no  intention  to  abandon  the  improvement;'^ 
and,  further,  "  failing  in  that  time  [four  years]  to  originate 
a  new  assessment^  and  showing  no  reason  for  the  neglect,  is 
sufficient  evidence  in  this  case  to  show  an  abandonment." 

It  is  intimated  very  strongly,  if  not  directly  decided,  that 
the  plaintiff  ought  not  to  recover  the  money  he  had  so  paid 
on  the  void  assessment  until  a  reasonable  time  had  elapsed 
for  making  a  valid  assessment,  and  proceeding  with  the  im- 
provement; the  court  holding  that  such  a  suit,  even  for  a 
void  assessment,  "  would  be  manifestly  vexatious,"  without 
such  e^adence  of  abandonment.  It  can  be  readily  seen  that 
this  case  is  no  authority  for  a  proceeding  to  set  aside  a  valid 
assessment  of  benefits,  and  a  sale  of  the  property,  where  all 
the  proceedings  of  condemnation  have  been  regular,  on  the 
ground  that  the  officers  of  the  city  had  diverted  the  public 
grounds  obtained  thereby  to  a  foreign  use,  but  rather  an  au- 
thority against  it.  But  this  opinion  has  been  prolonged  by 
courtesy  to  the  learned  counsel  of  the  respondent,  on  the 
hypothesis  that  the  lease  of  the  second  ward  park  for  so  long 
a  time  for  mere  exposition  purposes  was  a  valid  one.  It  may 
be  a  question  of  fact  whether  such  use  is  inconsistent  with  its 
use  for  a  park,  such  use  being  to  some  extent  public.  If, 
however,  as  seems  to  be  implied  by  the  complaint,  such  use 
is  entirely  inconsistent  with  the  use  of  these  grounds  for  the 
purposes  of  a  public  park,  and  destructive  of  such  use,  then 
certainly  such  a  diversion  of  the  grounds  is  unlawful,  and  a 
lease  for  that  purpose  void.  The  officers  of  the  city  could 
no  more  divert  the  park  to  other  uses  than  strangers  or  other 
intruders,  and  could  confer  no  right  by  lease  or  other  contract 
upon  others  to  do  so,  without  legislative  authority  at  least, 
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and  snch  authority  is  not  asserted  in  this  case.  2  Dillon  on 
Mun.  Corp.,  §  651 ;  Comm.  v.  Bush,  14  Pa.  St.,  186 ;  Com/m. 
V.  Alburger^  1  Whart.  (Pa.),  469.  The  public  cannot  lose  its 
right  to  the  use  of  these  grounds  for  a  park  by  mere  noriruser. 
Angell  on  Highways,  §  321.  Persons  who  have  purchased 
and  improved  their  lots  facing  upon  a  public  square,  lawfully 
dedicated  to  the  public  use,  may  enjoin  its  incumbrance  or 
diversion.  ButJierford  v.  Taylor^  38  Mo.,  315.  Owners  of 
lots  adjacent  to  a  public  square,  and  interested  in  having  it 
actually  applied  to  the  use  to  which  it  was  originally  devoted, 
may  restrain  by  injunction  its  diversion  to  other  uses.  WiU- 
iams  V.  Sfrnthj  22  Wis.,  594.  It  would  seem  that  the  owners 
of  lots  lying  so  near^a  public  square  as  to  be  specially  bene- 
fited thereby,  and  whose  benefits  have  been  assessed  and 
paid  to  aid  the  city  in  procuring  title  to  the  same  for  such 
purpose,  by  the  principle  of  the  above  cases  could  enjoin  its 
diversion  to  other  uses.  We  think  the  demurrer  to  the  com- 
plaint should  have  been  sustained. 

JBy  the  Court, —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to 
law. 


Watkins  and  others  vs.  The  Citt  of  Milwaukee  and 

another. 

August  SO —September  19,  188^. 

Assessments:    Eqihty.    When  the  sale  of  lots  for  an  assessment  valid 
at  law,  will  not  he  restrained. 

The  complaint  alleges  a  change  in  the  established  grade  and  the  rais- 
ing of  the  street  whereon  plaintiffs'  lots  abut:  that  thereby,  and 
by  the  failure  of  the  city  to  build  proper  sewers,  water  was  turned 
in  upon  and  left  standing  upon  said  lots,  creating  a  nuisance;  that 
the  city  ordered  the  abatement  of  such  nuisance  by  plaintiffs  at 
their  own  expense;  that,  upon  their  refusal  to  abate  the  same,  the 


Digitized  by 


Google 


336  SUPREME  COURT  OF  WISCONSIN, 

Watkins  and  others  vs.  The  City  of  Milwaukee  and  another. 

<5i<y»  by  contract,  procured  the  abatement  thereof  by  filling  the 
lots,  and  issued  certificates  for  the  work  to  the  contractor;  that 
such  certificates  were  carried  into  the  tax  roll  and  assessed  as  a  tax 
against  the  lots;  that  portions  of  the  lots  were  sold  for  the  non- 
payment of  such  assessment  and  were  bid  in  by  the  city;  and  that, 
unless  enjoined,  the  city  treasurer  would  assign  the  certificates  of 
the  sale  and  issue  tax  deeds  thereon,  and  thus  create  a  cloud  on 
the  plaintififs'  title.  The  prayer  is  for  an  injunction  and  to 
have  the  certificates  set  aside.    Held  on  demurrer: 

1.  There  being  a  nuisance  in  fact  the  city  had  jurisdiction  to  abate 
it,  and,  the  proceedings  being  regular,  the  assessment  could  not  b© 
held  void  at  law.    Smith  v.  Milivaukee,  18  Wis.,  63. 

2.  Compensation  for  the  injury  to  the  lots  caused  by  raising  the 
street  must,  in  the  absence  of  any  allegation  to  the  contrary,  b© 
presumed  to  have  been  fully  made  by  filling  up  the  lots. 

8.  It  does  not  appear  that  the  plaintiff  have  not  actually  been 
benefited  to  the  amoimt  of  the  assessment,  by  raising  the  street 
and  filling  the  lots.  The  complaint  fails,  therefore,  to  state  a  cause 
of  action  entitling  them  to  equitable  relief. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

This  is  an  appeal  from  an  order  overruling  a  demurrer  to 
a.  complaint  alleging,  in  effect,  that  the  city  was  a  municipal 
corporation,  and  that  the  defendant  Oeilfuss  was  its  treas- 
urer; that  the  plaintiffs  were,  and  for  more  than  ten  years 
last  past  had  been,  the  ownera  in  fee  of  lot  No.  9,  in  ques- 
tion, and  that  the  same  was  joined  on  the  south  by  lot  No. 
16,  in  question,  and  that  said  lots  faced  and  abutted  on  Sev- 
enth street,  between  Chestnut  and  Prairie  streets,  in  the 
city;  that  on  July  14,  1853,  the  common  council  passed  an 
ordinance  whereby  the  grade  and  elevation  of  said  streets 
were  fixed  and  permanently  established,  and  in  pursuance  of 
a  resolution  of  the  common  council  passed,  they  were  there- 
after graded  up  to  said  grade  so  established,  and  the  cost 
thereof  assessed  against  the  lots  (including  those  in  question) 
abutting  on  said  streets,  and  the  same  was  paid  by  the  own- 
ers thereof  before  the  passage  of  the  resolution  hereinafter 
mentioned ;  that  both  of  said  lots  are  situated  upon  a  side 
hill,  and  both  were  graded  up  to  the  said  grade  so  estab- 
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lished,  so  that  there  was  ample  and  suflSoient  drainage  there- 
from; and  that  until  the  change  of  the  grade  hereinafter 
mentioned,  and  the  raising  of  the  streets  to  such  altered 
grade,  there  was  no  water  on  said  lots,  but  the  same  ran  off 
in  consequence  of  the  situation  or  lay  of  the  land ;  that 
thereafter  an  ordinance  was  passed,  changing  and  raising  the 
grade  of  said  streets,  and  thereafter  the  city,  against  the 
will  and  request  of  the  plaintiffs,  who  were  still  the  owners 
of  both  of  said  lots,  raised  the  streets  to  such  changed  and 
altered  grade,  and  the  cost  thereof  in  front  of  said  lots  was 
wrongfully  and  illegally  assessed  against  said  lots;  that  by 
reason  of  the  raising  of  said  streets  to  such  new  grade,  and 
by  the  failure  of  the  city  to  build  proper  sewers  therein,  the 
water,  in  consequence  of  the  filling,  was  turned  in  upon  and 
left  standing  upon  such  lots,  and  the  same  became  the  nui- 
sance hereinafter  mentioned ;  that  in  consequence  thereof  it 
became  the  duty  of  the  city  to  pay  the  costs  thereof,  and  to 
assess  and  pay  the  plaintiffs  the  damages  therefor;  but  that 
the  city  had  disregarded  its  duty,  and  neglected  and  refused 
to  assess  or  pay  the  plaintiffs  for  any  damage;  that  the 
water  so  turned  in  upon  said  lots  became  stagnant,  and  on 
July  3, 1878,  the  city  declared  the  same  a  nuisance,  and  di- 
rected the  plaintiffs  to  abate  the  same  at  their  own  expense 
within  thirty  days  from  the  service  of  a  copy  of  the  resolu- 
tion so  declaring,  and,  in  case  of  their  neglect  or  refusal,  di- 
rected the  board  of  public  works  to  cause  the  same  to  be 
abated  at  the  expense  of  the  lots;  that  the  plaintiffs  refused 
to  abate  the  same  at  tlieur  expense,  and  on  April  22,  1879, 
the  board  of  public  works  contracted  with  one  Forestal  to 
abate  the  same  by  filling  said  lots ;  that  Forestal  accordingly 
did  fill  said  lots,  and  the  board  in  part  payment  therefor  issued 
to  him  certificates  therefor  September  10,  1879,  and  the 
amounts  of  such  certificates  were  carried  into  the  tax  list  of 
that  year,  and  assessed  against  said  lots  as  a  tax;  that  the 
Vol*  LV— 38 
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plai ntiflfs  paid  all  other  taxes  against  said  lots  for  the  year  1 879 ; 
that  on  January  29,  1880,  the  city  treasurer  sold  fractions  of 
the  lots  to  the  city  to  pay  said  certificates  of  such  tax  sales, 
and  that  the  city  was  still  the  owner  and  holder  thereof; 
that,  unless  enjoined,  the  city  treasurer  would  sell  the  certifi- 
cates and  then  issue  tax  deeds  thereon  against  the  lots,  and 
thus  create  a  cloud  on  the  plaintiff's  title.  The  prayer  was 
for  an  injunction,  and  to  have  the  certificates  set  aside.  To 
this  complaint  the  defendants  demurred,  upon  the  grounds, 
in  effect,  that  (1)  there  was  a  defect  of  parties  defendant  in 
not  joining  Forestal ;  (2)  the  complaint  does  not  state  a  cause 
of  action;  (3)  the  plaintiff's  only  remedy  was  by  appeal. 
The  demurrer  was  overruled  May  3,  1882. 

P.  e/.  Somera^  City  Attorney,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  E,  Mariner  and 
F.  M.  Hoyty  and  oral  argument  by  Mr.  HoyL 

Cassodat,  J.  This  court  has  already  held,  on  demurrer, 
that  the  assessment  against  the  lots  for  the  cost  and  expense 
of  raising  the  street  to  the  changed  and  altered  grade,  and 
the  sale  of  the  lots  for  the  same,  and  the  certificates  of  sale 
issued  thereon,  were  null  and  void.  Waikina  v.  Milwaukee^ 
62  Wis.,  98.  It  is  now  claimed  that  the  city,  by  raising  the 
streets  to  the  new  grade,  and  failing  to  build  proper  sewers 
therein,  turned  the  water  in  and  left  it  standing  upon  the 
lots,  and  the  same  became  stagnant  and  a  nuisance,  and 
hence  that  the  city  cannot  legally  assess  the  lots  for  the  cost 
and  expense  of  abating  the  nuisance  thus  caused  by  itself. 
It  is  to  be  observed,  however,  that  such  nuisance  was  abated 
by  filling  the  lots.  Whether  such  filling  of  the  lots  was  in- 
jurious or  beneficial  to  the  plaintiffs  is  not  alleged  in  the 
complaint,  but  is  left  entirely  to  inference.  It  may  well 
be  inferred  that  if  the  lots  were  damaged  by  raising  the 
streets  above  the  surface  of  the  lots,  and  thus  turning  the 
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surface  water  from  the  street  upon  the  lots,  then  they  must 
be  correspondingly  benefited  by  filling  the  lots,  so  that  the 
surface  water  would  run  therefrom  into  the  street. 

In  Smith  V,  MHAJoaukee^  18  Wis.,  63,  the  assignee  of  several 
contractors  sued  the  city,  alleging  that  such  contractors 
had  done  work  upon  lots  in  abating  nuisances  under  regular 
contracts  with  the  proper  officers,  by  which  they  were  to  be 
paid  in  street  commissioners'  certificates,  and  that  the  nui- 
sance so  abated  had,  like  that  in  Weeks  v.  MH/waukee^  10 
Wis,,  242,  been  caused  solely  by  the  act  of  the  city  in  con- 
structing streets  around  the  lots,  and  neglecting  to  put  in 
proper  sewers,  and  hence  claimed  that  the  city  was  liable  at 
law  on  the  contracts  for  the  amount  of  the  assessments  to 
pay  for  such  work.  The  circuit  court,  however,  refused  to 
receive  any  evidence  under  the  complaint,  and  dismissed  the 
same  upon  the  defendant's  motion,  on  the  ground  that  it  did 
not  state  a  cause  of  action,  and  the  judgment  thereon  was 
affirmed  by  this  court  upon  appeal.  In  construing  the  com- 
plaint, Mr.  Justice  Paine,  in  giving  the  opinion  of  the  court, 
concedes  that,  as  a  mere  question  of  pleading,  the  aver- 
ments were  sufficient  to  bring  the  case  within  the  decision 
in  the  Weeks  Case;  and  then,  in  discussing  the  liability  of 
the  city  directly  to  the  contractor  for  the  value  of  the  work, 
under  an  implied  power  to  make  the  contract,  he  refers  to 
the  clause  of  the  charter  (sec.  21,  subch.  5,  ch.  184,  Laws  of 
1874)  exempting  the  city  from  all  liability,  and  said:  "In 
the  Weeks  Case  the  point  above  referred  to  was  very  briefly 
considered,  being  a  minor  question  in  the  case.  There  was  no 
examination  of  the  precise  ground  upon  which  the  right  of 
the  owner  to  restrain  the  sale  should  rest.  Now,  after  mak- 
ing such  examination,  though  fully  satisfied  with  the  decision 
there  made,  that  the  owner  has  such  right,  yet  we  are  also 
fully  satisfied  that  it  is  a  right  of  an  equitable  character^ 
rather  than  one  resting  upon  the  technical  invalidity  of  the 
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assessment  at  law.  In  all  such  cases,  there  being  a  nuisance 
in  fact  upon  the  lot,  the  city  has  jurisdiction  to  abate  it,  and 
the  proceedings  being  regular,  the  assessment  could  not  be 
held  void  at  law;  and  the  right  of  the  owner  to  restrain  the 
sale  grows  out  of  the  fact  that  it  would  be  a  wrongful  use  of 
a  legal  proceeding  for  the  city  to  sell  his  lot  to  collect  the  as- 
sessment, when  it  was  at  the  same  time  liable  to  refund  the 
amount  as  damages  for  having  caused  the  very  nuisance 
abated.  It  is  in  the  nature  of  an  equitable  defense,  resting 
upon  the  injustice  of  such  a  use  of  the  proceeding  at  law, 
and  should  undoubtedly  be  disposed  of  according  to  estab- 
lished equUahle  principles."    Pages  67-8. 

Manifestly  it  was  the  opinion  of  the  court  that  the  only 
equitable  ground  upon  which  the  injunction  against  the  en- 
forcement of  the  assessment  for  grading  in  the  Weeks  Case 
could  have  been  sustained  was  that  it  would  have  been  in- 
equitable to  have  allowed  the  city  to  sell  the  plaintiffs  "  lot 
to  collect  the  assessment,  when  it  was,  at  the  same  time, 
liable  to  refund  the  amount  as  damages  for  having  caused 
the  very  nuisance  abated."  But,  in  the  case  before  us,  the 
filling  of  the  lots  to  correspond  with  the  grade  of  the  streets 
was  not  only  an  abatement  of  the  nuisance,  but,  for  aught 
that  appears,  a  satisfaction  of  the  damages  sustained  by  rais- 
ing the  grade  of  the  streets.  Compensation  for  such  dam- 
ages was  secured  to  the  lot  owner  by  the  charter,  except  in 
the  cases  therein  provided.  *  Sec.  8,  subch.  7,  oh.  184,  Laws  of 
1874.  In  the  absence  of  such  a  statute  the  lot  owner  would 
have  been  without  remedy.  Harrison  v.  Milwaukee^  51  Wis., 
662-4,  and  cases  there  cited.  But  here,  in  the  absence  of 
any  allegation  in  the  complaint  to  the  contrary,  compensa- 
tion for  damages  to  the  lots  by  raising  the  streets  must  be 
presumed  to  have  been  fully  made  by  filling  the  lots.  For 
aught  that  appears,  the  lots  are  far  more  valuable  than  before 
the  streets  were  raised,  and  the  lots  filled.    If  the  plaintiffs 
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have  been  actually  benefited  by  raising  the  streets  and  fill- 
ing the  lots,  then  they  are  in  no  condition  to  complain  in 
equity  of  an  assessment  to  the  amount  of  such  benefits.  It 
is  a  fundamental  principle  that  whosoever  seeks  relief  In 
equity  must  first  be  required  to  do  what  is  equitable.  As  ob- 
served in  Srmih  v.  MihoaukeSy  sujpra^  "  the  proceedings  being 
regular,  the  assessment  could  not  be  held  void  at  law."  This 
being  so,  and  the  plaintiffs  having  failed  to  allege  any  cause 
of  action  entitling  them  to  equitable  relief,  the  second  ground 
of  demurrer  should  have  been  sustained. 

For  the  reasons  given,  the  order  of  the  circuit  court  must 
be  reversed,  and  the  cause  remanded  for  further  proceedings 
according  to  law. 

By  the  Court. —  So  ordered. 


GowAN  and  others  vs.  Haitson. 
August  so  —  September  19, 188g. 

AiTAcmiENT:  Demand  Not  Due.  flj  Affidavit  and  undertaking  pre- 
requisite, (SJ  Trial  of  issue  on  traverse,  (S)  Attachment  essen- 
tial to  action  on  demand  not  due, 

Bevebsal  op  Judgment.  C4J  Judgment  not  reversed  because  proper 
at  an  earlier  stage,  fSJ  When  judgment  dismissing  complaint 
wiU  not  bar  another  action, 

1.  Ch.  283,  Laws  of  1880,  authorizes  the  commencement  of  an  action 

on  a  demand  not  jet  due  for  the  purposes  of  attachment  only  on 
condition  that  the  requisite  affidavit  is  made  and  the  proper  under- 
taking executed  and  delivered. 

2.  The  issue  raised  by  the  traverse  of  an  attachment,  under  th&t  stat- 

ute, should  be  tried  by  the  court  before  the  trial  of  the  main  issue, 
as  in  the  ordinary  case  of  traverse  under  sec.  2745,  R.  S. ;  and  ff 
the  traverse  is  sustained  the  action  must  be  dismissed. 
8.  The  action  cannot  be  maintained  where  the  demand  is  not  due,  even 
though  garnishee  proceedings  have  been  instituted,  unless  there  is 
also  a  subsisting  concurrent  attachment. 
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4  A  judgment,  after  verdict,  dismissing  the  action  will  not  be  reyeraed 
because  it  should  have  been  rendered  at  an  earlier  stage  of  the 
action. 

5.  A  judgment  dismissing  the  complaint,  being  shown  by  the  plead- 
ings and  verdict  to  be  a  judgment  in  abatement,  will  not  operate 
in  bar  of  another  action. 


APPEAL  from  the  County  Court  of  Milwaukee  County. 

The  case  is  stated  in  the  opinion.  The  plaintiffs  appealed 
from  a  judgment,  that  the  "complaint  herein  be  and  hereby 
is  dismissed,  and  that  they  take  nothing  thereby,"  etc. 

For  the  appellants  there  were  separate  briefs  by  Frank  M. 
Hoyt  and  Da^id  S.  Ordway^  and  oral  argument  by  Mr,  Royt. 
They  contended,  mter  alia:  1.  Under  sec.  2731,  K.  S.,  as 
amended  by  ch.  233,  Laws  of  1880,  an  action  on  a  debt  be- 
fore maturity  can  be  maintained  against  a  debtor  guilty  of 
the  fraudulent  acts  specified,  and  garnishee  actions  main- 
tained against  parties  indebted  to  him,  where  no  writ  of 
attachpient  has  been  issued.  The  broad,  general  words  of 
the  statute  should  receive  a  general  construction,  there  being 
no  express  exception.  Ha/rrington  v.  Smithy  28  Wis.,  43-60. 
This  construction  is  in  accordance  with  the  history  and  policy 
of  the  system  of  laws  relating  to  this  subject  and  essential 
to  the  consistency  of  that  systenu  Laws  of  1838,  ch.  58; 
R  S.  1849,  p.  136;  id.,  ch.  102,  sec.  18;  Laws  of  1864,  ch. 
200;  Kevisers'  Notes  to  ch.  125,  E.  S.  1878;  State  ex  rd.  S. 
B.  (&  L,  M.  Sh,  C.  (6  A.  Co.  v.  Commissioners  of  S.  <&  U, 
Lands,  34  Wis.,  162;  Henry  v.  Tilsony  17  Vt.,  479;  Bex  v. 
Loxdaley  1  Burr.,  497.  Any  other  construction  would  cast 
upon  the  legislature  the  imputation  of  a  vain  and  useless 
law,  insufficient  to  carry  out  its  purpose.  If  necessary, 
words  are  to  be  extended  beyond  their  natural  import  and 
effect  to  include  cases  which  are  within  the  mischief  which 
the  statute  was  designed  to  prevent.  Dwarris,  654,  655; 
Dea/n  of  York  v,  Middleburghy  2  Y.  &  J.,  196 ;  Magdalen 
College  Casey  11  Rep.,  67;  Atcheson  v,  Everetty  Cowp.,  382- 
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391 ;  Joh/nes  v.  Johnea^  3  Dow.,  15 ;  Nichols  v.  HaUiday^  3T 
Wis.,  406.  This  statute  is  remedial  and  should  be  liberallj 
construed  to  advance  the  remedy.  Jones  v.  CoUinSy  16  Wis., 
694;  C.J  B.  <&  Q.  R.  R.  Co.  v.  Dunn,  52  111.,  260;  Hoguet  v. 
WaUace,  4  Dutch.,  523.  Being  a  statute  enacted  against 
frauds,  it  should  be  so  construed  as  to  reach  the  fraud. 
Dwarris,  653 ;  Adm.  of  Tracey  v.  Adm.  of  Card,  2  Ohio  St., 
431.  2.  The  judgment  is  defective,  being  in  form  a  judg- 
ment in  bar,  and  should  be  modified  so  as  not  to  embarrass 
an  action  for  the  debt  when  it  is  due,  if  this  action  fails. 
Bwmey  v.  BalUmore,  6  Wall.,  280.  The  proper  form  of  a 
judgment  on  a  plea  in  abatement  under  the  old  practice  was 
that  the  plaintiff's  bill  be  quashed,  or,  where  a  temporary 
disability  was  pleaded,  "  that  the  plaintiff  remain  without 
day  until,"  etc.  1  Tidd's  Pr.,  ch.  27,  p.  694;  1  Chitty's  PL, 
434;  1  BurrilPs  Pr.,  250;  2  Arch.  Pr.,  4. 

For  the  j-espondent  there  was  a  brief  by  JerJdna^  ElUott 
<&  WinMer,  and  oral  argument  by  Mr.  WinMer. 

Cole,  0.  J.  This  action  was  commenced  by  attachment 
on  a  debt  before  maturity,  and  garnishee  proceedings  insti- 
tuted. The  ground  for  the  attachment,  as  stated  in  the  aflB- 
davit  made  by  one  of  the  plaintiffs,  was  that  the  afllant  had 
good  reason  to  believe,  and  verily  did  believe,  that  the  de- 
fendant had  assigned,  conveyed,  disposed  of,  or  concealed,  or 
was  about  to  assign,  convey,  dispose  of,  or  conceal,  his  prop- 
erty with  intent  to  defraud  his  creditors.  The  amount  of  debts 
to  become  due  was  stated  in  the  aflBdavit  to  be  $540.18.  An 
undertaking  in  only  the  sum  of  $750  was  executed.  The  de- 
fendant's counsel  obtained  a  rule  to  show  cause  why  the  writ 
of  attachment  in  the  action  should  not  be  dismissed,  and  why 
the  action  should  not  be  dismissed,  for  the  reason  that  it  ap- 
peared by  the  aflldavit  annexed  to  the  writ  that  the  demand 
was  not  due  when  the  suit  was  commenced,  and  also  because 
the  undertaking  given  was  insuflBcient.    On  the  hearing  of  the 
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rule  the  county  court  ordered  the  attachment  and  all  pro- 
ceedings thereon  to  be  set  aside  and  vacated,  but  denied  so 
much  of  the  motion  as  asked  for  the  dismissal  of  the  action 
without  prejudice,  and  required  the  defendant  to  answer.  The 
defendant  did  answer,  setting  up  in  abatement  that  the  in- 
debtedness was  not  due  when  the  suit  was  commenced,  and 
asked  that  the  action  be  dismissed.  On  the  trial  of  the  suit 
the  court  directed  the  jury  to  return  a  verdict  in  abatement 
of  the  action  because  it  was  commenced  before  the  d^jbt  was 
due,  and  the  jury  so  found.  Thereupon  judgment  was 
entered,  from  which  this  appeal  was  taken. 

The  principal  question  discussed  on  the  appeal  relates  to 
the  construction  of  chapter  233,  Laws  of  1880.  That  chapter 
provides  that  an  action  may  be  maintained  and  a  writ  of  at- 
tachment issued  on  a  debt  not  due  in  the  cases  specified,  and 
that  the  same  proceedings  in  the  action  shall  be  had  and  the 
same  affidavit  required  as  in  actions  upon  matured  demands, 
except  that  the  affidavit  shall  state  that  the  debt  is  to  be- 
come due;  provided,  that  an  undertaking  on  the  part  of  the 
plaintiff  is  given,  with  sufficient  surety,  conditioned,  etc., 
m  three  times  the  amount  demanded.  In  case  an  attachment 
be  issued  before  the  maturity  of  the  debt,  and  a  traverse  to 
the  attachment  is  sustained,  the  court  is  required  to  dismiss 
the  action.  To  our  minds  it  is  perfectly  clear  that  this  stat- 
ute only  authorizes  the  commencement  of  an  action  on  a 
debt  not  due  for  the  purpose  of  an  attachment  on  condition 
that  the  requisite  affidavit  is  made,  and  the  proper  undertak- 
ing executed  and  delivered.  The  giving  of  an  undertaking 
for  three  times  the  amount  demanded  is  as  essential  to  the 
right  to  maintain  the  action  as  the  making  of  the  affidavit. 
Both  things  are  absolutely  necessary  and  requisite  where  the 
debt  is  not  due,  and  the  omission  of  either  is  fatal  to  the  ac- 
tion. This  is  the  plain  meaning  of  the  statute,  and  any  other 
construction  would  do  violence  to  its  language.  It  is  sug- 
gested by  plaintiffs  counsel  that  there  is  room  for  construc- 
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tion;  that  the  intent  of  the  statute  is  not  olear  or  free  from 
doubt.  But  we  differ  toto  ccdo  with  counsel  in  that  view. 
There  is  nothing  obscure  or  doubtful  in  the  law.  The  lan- 
guage in  which  the  legislature  have  spoken  is  plain  and 
unambiguous;  therefore,  interpretation  is  not  allowable. 
Ogden  v.  Gltddeuy  9  Wis.,  47.  Nor  can  we  extend  the  lan- 
guage beyond  its  obvious  meaning  to  advance  some  supposed 
policy  of  the  legislature  in  giving  this  remedy  on  a  debt  not 
due.  That  would  be  simply  to  legislate.  Where  there  is  a 
traverse  of  the  attachment,  the  issue  so  raised  should  be  tried 
by  the  court  before  the  trial  of  the  main  issue,  as  in  the  or- 
dinary case  of  a  traverse  of  attachment,  under  sec.  2745, 
E.  S.  If  the  traverse  is  sustained,  "  the  court  shall  dismiss 
the  action^    The  statute  so  declares. 

It  was  insisted  on  the  part  of  the  plaintiflFs  that  the  action 
might  still  be  maintained  after  the  attachment  was  dissolved, 
because  garnishee  proceedings  had  been  instituted.  We 
think  otherwise.  In  the  language  of  one  of  plaintiffs' 
counsel,  the  suit  cannot  be  maintained  where  the  debt  is 
not  due  unless  there  is  also  a  subsisting  concurrent  attach- 
ment accompanying  the  same.  But  it  is  further  argued  that 
in  this  view  the  court  should  have  dismissed  the  suit  on  de- 
fendant's motion.  Undoubtedly.  But  it  is  said  as  the  court 
retained  the  complaint  for  answer  that  error  cannot  avail 
the  defendant  now.  It  would  be  a  strange  travesty  on  judi- 
cial proceedings  to  reverse  this  judgment  because  the  court 
should  have  rendered  the  same  judgment  at  some  earlier 
stage  of  the  cause.  It  was  further  objected  that  the  judg- 
ment is  defective  in  form,  and  would  operate  in  bar  of  an- 
other action.  This  point  is  not  well  taken.  The  pleadings 
and  verdict  would  show  that  it  was  a  judgment  in  abate- 
ment, if  there  was  any  doubt  as  to  its  nature  and  effect  as  it 
now  stands. 

By  the  Cou/rt. — The  judgment  of  the  county  court  is 
affirmed. 
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Augtist  30  — September  19,  1882. 

Sale  op  Chattels:  Execution,  fl)  Right  of  stoppage  in  transitu, 
after  seizure  under  process  against  consignee,  (2 J  Such  seizure 
not  a  delivery, 

1.  The  seizure  of  personal  property  consigned  to  purchasers,  by  virtue 

of  process  against  their  goods,  does  not  destroy  the  vendor's  right 
of  stoppage  in  transitu. 

2.  The  taking  of  the  property  from  the  carrier  by  the  officer,  under 

the  process,  and  not  as  the  agent  of  the  purchasers,  does  not  oper- 
ate as  a  delivery  to  them;  and  it  is  immaterial  that  they  delivered 
to  the  officer  or  allowed  him  to  take  the  bill  of  the  goods  and  the 
vendor's  letter  of  advice  enclosing  it,  or  that,  after  the  seizure,  he 
stored  the  goods  in  the  purchasers'  building. 

APPEAL  from  the  County  Court  of  Milwaukee  County. 

Replevin  for  a  quantity  of  leather.  On  the  19th  of  May, 
1881,  the  plaintiffs,  who  are  leather  dealers  in  Manitowoc, 
agreed  to  sell  to  Scheiderer  ife  Reid,  who  were  carrying  on  a 
tannery  in  the  city  of  Milwaukee,  twenty-six  rolls,  contain- 
ing two  hundred  and  sixty  sides  of  rough  leather,  for  which 
the  purchasers  were,  at  their  option,  to  pay  cash  or  give  their 
note  at  thirty  days.  In  case  they  paid  cash  a  discount  was 
to  be  fnade.  It  does  not  appear  that  the  mode  of  shipment 
or  the  price  of  the  leather  was  agreed  upon.  On  the  follow- 
ing day  plaintiffs  shipped  the  leather  from  Manitowoc  con- 
signed to  the  purchasers  at  Milwaukee,  ma  the  Milwaukee, 
Lake  Shore  &  Western  Railway,  and  at  the  same  time  mailed 
a  letter  of  advice  to  the  purchasers,  containing  a  bill  of  the 
leather  at  twenty-seven  cents  per  pound,  and  asking  them  to 
account  promptly  by  cash  or  note.  On  May  21,  the  pur- 
chasers received  notice  from  the  railway  oflBce  of  the  arrival 
of  the  consignment.  They  did  not  obtain  the  leather  from 
the  railway  company,  or  remit  to  the  plaintiffs  any  cash  or 
note  on  account  of  it,  or  signify  their  acceptance  of  it  at  the 
price  charged. 
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After  such  notice  was  so  received  by  them,  and  on  the 
same  daj,  the  defendant  sheriff  seized  the  whole  stock  of 
Scheiderer  &  Eeid  on  execution  duly  issued  upon  a  judgment 
against  them  for  over  $9,000.  The  judgment  was  entered 
upon  that  day  on  a  note  and  warrant  of  attorney  dated  May 
16, 1881,  for  $9,724.19,  executed  by  Scheiderer  &  Eeid  to  the 
father  of  Scheiderer.  The  note  was  made  payable  one  day 
after  date.  When  the  sheriff  seized  the  stock  he  found  the 
notice  of  the  arrival  of  the  consignment,  in  the  office  of  the 
execution  debtors,  and  on  being  shown  the  bill  and  letter  of 
advice  before  mentioned  he  retained  them.  The  sheriff 
thereupon  noti6ed  the  railway  company  that  he  claimed  the 
leather,  and  two  or  three  days  later  he  took  possession  of  it, 
and  placed  it  with  the  other  goods  seized  by  him  on  the  exe- 
cution. All  of  the  goods  were  left  in  the  tannery  of  Scheid- 
erer &  Reid,  in  charge  and  possession  of  the  sheriff  and  his 
deputies.  ^On  May  23,  the  sheriff  received  other  processes 
against  the  property  of  the  same  debtors,  and  levied  such 
processes  upon  the  same  goods  and  stock,  including  the 
leather,  subject  to  the  first  execution.  Shortly  thereafter 
the  plaintiffs  demanded  the  leather  in  controversy  of  the 
sheriff,  who  refused  to  deliver  it  to  them.  Thereupon  this 
action  was  brought  to  recover  the  same.  On  the  trial  the 
above  facts  were  proved  by  undisputed  testimony,  and  also 
the  further  fact  that  Scheiderer  &  Reid  were  insolvent  when 
such  demand  was  made.  The  judge  directed  the  jury  to  find 
for  the  plaintiffs,  and  judgment  was  entered  accordingly. 
No  point  is  made  on  the  form  of  the  verdict  or  judgment. 
The  defendant  appealed  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Flanders  cfe  BoUvm, 
and  oral  argument  by  Mr.  Flanders.  They  argued,  among 
other  things,  that  when  the  plaintiffs  attempted  to  assert  the 
right  of  stoppage  m  transitu  the  leather  was  in  the  store  of 
the  buyers,  and  had  come  to  its  place  of  ultimate  destination. 
Moreover  it  had  come  there  by  the  procurement  of  the 
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buyers,  and  had  been  actually  and  constructivdy  in  their 
possession.  They  delivered  to  the  sheriff  the  bill  of  the 
leather  and  clothed  him  with  authority  over  it.  It  is,  sub- 
stantially, as  though  they  had  themselves  gone  with  the 
sheriff  to  the  depot,  removed  the  leather  personally  and  de- 
livered it  over  to  the  sheriff.  At  all  events  these  questions 
were  for  the  jury  to  determine.  Hoover  v.  Ttbhits^  13  Wis., 
81,  84;  Jucker  v.  Bailway  Co.,  52  id.,  150;  SaboUa  v.  St.  P. 
F.  <6  M.  Insurance  Co.,  54  Wis.,  687;  Spensley  v.  I/mcashire 
Inevrcmce  Co.,  id.,  433.  See  also  GarhuU  v.  Bank,  22  id.,  385. 
For  the  respondents  there  was  a  brief  by  Jenkins,  Elliott 
<&  Winkler,  and  oral  argument  by  Mr.  Winkler.  They  cited 
Benj.  on  Sales,  §  856;  1  Parsons  on  Con.,  602;  Drake  on  At- 
tach., sec.  245 ;  Naylor  v.  Dennie,  8  Pick.,  198 ;  Seymour  v. 
Newton,  105  Mass.,  275;  BucUey  v.  JPumiss,  15  Wend.,  137; 
Dickman  v.  Williams,  50  Miss.,  500;  Galahan  v.  Bahcock,  21 
Ohio  St.,  281;  Inslee  v.  Lome,  57  N.  H.,  454;  O'Brien  v. 
Narris,  16  Md.,  122;  OarbuU  v.  Bomk,  22  Wis.,  3^4. 

Lyon,  J.  By  their  demand  of  the  leather  in  controversy 
of  the  sheriff,  the  plaintiffs  asserted,  and  by  this  action  seek 
to  enforce,  the  right  of  stoppage  vn  tra/nsitu.  The  direction 
of  the  learned  county  judge  to  the  jury  to  return  a  verdict  for 
the  plaintiffs  (which  is  the  only  error  assigned)  was  neces- 
sarily a  ruling  that  the  evidence  conclusively  establishes 
such  right.  Whether  that  ruling  was  correct  or  erroneous  is 
the  controlling  question  on  this  appeal. 

The  insolvency  of  the  purchasers  of  the  leather,  Scheid- 
erer  &  Keid,  when  the  demand  was  made  upon  the  sheriff 
therefor  is  proved  beyond  all  doubt  or  controversy.  If  at 
that  time  the  leather  had  not  come  to  the  possession  of  the 
purchasers,  the  right  of  the  plaintiffs  to  claim  and  take  pos- 
session of  it  is  clear.  The  fact  that  it  had  been  seized  by 
the  sheriff  by  virtue  of  process  against  the  goods  of  the  pur- 
chasers does  not  destroy  that  right.    Kotwithstanding  such 
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seizure  the  leather  was  still  in  transit  when  demanded  of  the 
sheriff.  The  cases  which  so  hold  are  namerons.  Soma  of 
them  are  cited  in  the  brief  of  counsel  for  the  plaintiffs. 

It  was  argued  that  the  taking  of  the  leather  by  the  sheriff 
from  the  railway  company  and  removing  it  to  the  store  of 
the  purchasers  operated  as  a  delivery  to  the  purchasers  and 
foreclosed  the  right  of  the  plaintiffs  to  reclaim  it.  "We  find 
nothing  in  the  testimony  which  supports  this  position.  It  is 
conclusively  proved  that  the  sheriff  seized  the  property  and 
held  it  under  his  processes  against  the  purchasers,  and  not 
as  the  agent  of  the  purchasers.  It  is  entirely  immaterial 
that  they  delivered  to  him  or  allowed  him  to  take  the  bill  of 
the  leather  and  the  plaintiffs'  letter  of  advice  inclosing  it,  or 
that  he  stored  the  goods  in  the  building  in  which  before 
their  failure  the  purchasers  carried  on  their  business.  The 
testimony  fails  entirely  to  show  that  there  was  ever  a  mo- 
ment in  which  they  had  any  dominion  over  or  control  of  the 
property.  We  have  treated  the  transactions  between  the 
plaintiffs  and  Scheiderer  &  Eeid  as  constituting  a  sale  and 
purchase  of  the  leather  binding  upon  both  parties,  and  want- 
ing only  delivery  to  make  it  absolute  and  complete.  This  is 
most  favorable  to  the  defendant.  We  conclude  that  the 
undisputed  evidence  establishes  the  plaintiffs'  right  of  action 
and  left  no  question  for  the  jury  to  determine. 

By  the  Court. —  The  judgment  of  the  county  court  is 
affirmed. 
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GoRMELY  vs.   The  Gymnastio  Association  of  the  South 
Side  of  Milwaukee. 

August  SI— September  19,  1882. 

PLBADiNa:    Action,    flj  Complaint  construed.    In  tart  or  upon  con- 
tract f 
Faijse  Representations,  ob  to  matter  of  law  not  actionable, 

1.  The  complaint  in  this  case  is  heJd^  under  the  rule  established  in 

Supervisors  v.  Decker,  30  Wis.,  624,  to  have  been  intended  to  set 
out  a  cause  of  action  in  tort  for  false  and  fraudulent  representa- 
tions, and  not  a  cause  of  action  simply  on  contract.  So  construed, 
the  compl^nt  is  insufficient,  the  false  representations  complained 
of  being  as  to  a  matter  of  law. 

2.  A  false  or  mistaken  representation  of  what  the  law  is  upon  an  ad- 

mitted state  of  facts,  is  *no  basis  of  an  action,  especially  where 
there  are  no  confidential  relations  between  the  parties. 

APPEAL  from  the  Circuit  Court  for  MUwavJcee  County. 
The  case  is  thus  stated  by  Mr.  Justice  Taylor: 
"  This  is  an  appeal  by  the  plaintiff  from  an  order  sustaining 
a  demurrer  to  the  complaint,  on  the  ground  that  it  did  not 
state  facts  suUicient  to  constitute  a  cause  of  action.  The  sub- 
stance of  the  complaint  is  that  the  defendant  was  the  owner 
of  a  hall  in  the  city  of  Milwaukee  known  as  the  '  South 
Side  Turner  Hall;'  that  such  hall  contained  a  bar  room  and 
fixtures  suitable  for  carrying  on  a  retail  traffic  in  liquors, 
cigars,  and  tobacco,  and  was  suitable  for  and  often  rented  to 
divers  persons  by  the  defendant  for  the  purpose  of  parties 
and  balls;  that  in  or  about  the  month  of  November,  1881, 
the  defendant  was  desirous  of  leasing  said  hall  to  the  plaint- 
iff, and  for  the  purpose  of  inducing  the  plaintiff  to  lease  from 
the  defendant  said  hall,  bar,  and  fixtures,  the  said  defendant, 
*  wrongfully,  wilfully,  and  injuriously  contriving  and  intend- 
ing to  deceive,  defraud,  and  injure  the  said  plaintiff  in  that 
behalf,  falsely,  fraudulently,  and  deceitfully  represented  and 
asserted  to  the  plaintiff  that  such  defendant  had  the  right 
and  privilege  to  sell  liquors,  tobacco,  and  cigars,  and  to 
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carry  on  the  business  of  a  retail  liquor  dealer  and  of  a  dealer 
in  cigars  at  its  said  hall,  and  the  right  to  permit  and  allow 
the  plaintiff  under  its  said  right  lawfully  to  carry  on  the 
business  of  a  retaQ  liquor  dealer  and  dealer  in  cigars  during 
his  occupancy  of  its  hall  and  bar,  and  at  the  same  time 
offered  and  agreed  to  lease  to  the  plaintiff  the  said  hall,  bar, 
and  license  and  privilege  of  a  retail  liquor  dealer  and  dealer 
in  cigars  and  tobacco,  for  one  night  at  and  for  the  sum  of 
$40  as  rent  therefor,  and  do  all  things  necessary  and  re- 
quired by  law  to  be  done  and  performed  in  order  that  the 
plaintiff  might  carry  on  said  business  at  said  hall  and  bar 
during  his  occupancy  thereof.' 

"  The  complaint  further  alleges  that  the  plaintiff,  relying 
upon  such  representations,  offer,  and  agreement,  did  accept 
said  offer  and  agreement,  and  hire  and  lease  said  hall  and 
bar,  and  the  right  and  privilege  to  sell  and  vend  liquors 
and  cigars  therein  for  one  night,  for  the  purpose  of  a  ball,  and 
did  occupy  the  same  one  night  for  that  purpose,  and  paid 
the  defendant  $40  for  the  use  and  occupancy  of  said  hall, 
bar,  and  fixtures,  and  the  privilege  and  license  or  a  retail 
liquor  dealer,  etc.  It  then  alleges  that  the  defendant  had  in 
fact  no  h'cense  from  the  United  States  as  a  dealer  in  liquor 
and  cigars,  and  no  right  to  sell  either  liquor  or  cigars,  or  to 
give  any  right  to  the  plaintiff  so  to  do,  and  had  no  license 
from  the  city  of  Milwaukee  for  the  sale  of  liquors  or  beer,  as 
required  by  law,  and  that  this  fact  was  well  known  to  the 
defendant  at  the  time  of  making  the  representations  men- 
tioned, and  that  it  knew  the  representations  were  false;  and 
further  alleges  that  by  reason  of  defendant  having  no  license 
and  no  right  to  permit  plaintiff  to  sell  liquor  at  defendant's 
bar,  and  by  reason  of  defendant's  failure,  neglect,  and  omis- 
sion to  perform  all  things  required  to  be  done  by  said  offer 
and  agreement,  the  plaintiff  was  afterwards  arrested  for  a 
violation  of  the  laws  of  the  United  States,  for  selling  liquor, 
beer,  and  cigars  without  having  a  license  therefor,  etc;  that 
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he  was  subjected  to  an  examination  on  such  charge,  held  to 
bail,  compelled  to  pay  a  fine  of  $12.50  as  a  special  tax  as  a 
retail  dealer  in  liquors,  tobacco,  and  cigars,  for  the  sale  of 
liquors  and  cigars  at  the  defendant's  hall,  while  so  used  and 
occupied  by  the  plaintiff;  that  he  was  compelled  to  pay 
$26.30  costs  of  the  proceedings  against  him ;  that  he  suffered 
damages  by  loss  of  time  $14,  and  further  claims  damages 
for  the  indignity  suffered  by  him  in  being  arrested  and  taken 
through  the  streets  of  the  city,  while  under  arrest,  etc.,  in 
the  sum  of  $1,000;  and  prays  judgment  for  the  sum  of 
$1,062.80.'' 

The  cause  was  submitted  on  the  brief  of  T.  O^Mea/ra^ 
with  R.  K.  Adamsy  of  counsel,  for  the  appellant,  and  that 
of  Jenkinsy  Elliott  <&  WmJderj  for  the  respondent. 

Taylor,  J.  We  think,  under  the  rules  established  by  this 
court  in  Supervisors  of  Kewaunee  County  v.  Decker^  30  Wis., 
624,  we  must  hold  this  complaint  was  intended  to  set  out  a 
cause  of  action  in  tort,  for  false  and  fraudulent  representations 
made  on  the  part  of  the  respondent,  by  reason  of  which  the 
appellant  was  induced  to  make  the  agreement  to  lease  the 
respondent's  hall  and  sell  liquors,  tobacco,  and  cigars  therein 
without  a  license  to  do  so,  by  reason  of  which  he  suffered 
damages  in  the  manner  stated  in  the  complaint.  It  cannot 
fairly  be  construed  to  set  out  a  cause  of  action  simply  on 
contract.  If  the  appellant  relied  on  the  mere  promise  of  the 
respondent  that  it  would,  in  case  he  leased  the  hall,  do  all 
things  necessary  to  authorize  the  appellant  to  retail  liquor, 
tobacco,  and  cigars  at  the  bar  in  the  hall  during  the  time  he 
leased  the  same,  upon  the  breach  of  such  contract  in  not 
furnishing  him  the  license  to  do  so,  he  would  not  be  at  liberty 
to  go  on  and  violate  the  laws  of  the  state  and  of  the  United 
States  by  selling  without  a  license  and  then  charge  the  re- 
spondent with  the  damages  which  resulted  to  him  from  such 
violation  of  law.  His  damages  for  such  a  breach  of  contract, 
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if  there  was  or  could  be  any,  would  either  b  e  the  cost  of  the 
license  which  it  would  be  his  duty  to  obtain  for  himself  if  he 
desired  to  retail  such  liquors,  tobacco,  and  cigars,  or  to 
abstain  from  selling  them  and  charge  the  respondent  with 
damage  for  the  loss  of  profits  which  he  would  have  made 
had  the  respondent  furnished  the  proper  license  to  do  the 
business. 

As  an  action  of  tort  it  seems  to  us  very  clear  the  complaint 
is  insufficient.    The  substance  of  the  charges  of  fraud  and 
deceit  are  that  the  respondent  said  he  had  the  right  and 
privilege  of  a  retail  liquor  dealer,  etc.,  to  sell  such  liquors, 
etc.,  at  the  bar  in  said  hall,  and  that  if  appellant  leased  the 
hall  he  would  have  the  right  to  retail  such  liquors,  etc.,  at 
•  the  bar  in  the  said  hall  during  his  occupancy  thereof,  without 
himself  procuring  a  license  from  the  government  of  the 
United  States,  or  of  this  state.     The  false  charge  is  simply 
that  the  respondent  said,  "  If  you  lease  the  hall  you  can  re- 
tail liquors,  etc.,  at  the  bar,"  under  and  by  virtue  of  a  license 
or  licenses  which  the  respondent  held  from  the  United  States 
and   from  the  city  of  Milwaukee.      The  fact,  therefore, 
whether  the  respondent  had  a  license  from  the  United  States, 
or  from  the  city  of  Milwaukee,  or  from  both,  wa^  entirely 
immaterial,  as  such  fact  would  not  have  given  the  appellant 
a  right  to  retail  liquor,  etc.,  at  the  bar  of  the  hall  in  case  he 
leased  the  same.    See  K.  S.  of  U.  S.,  §  3232.    The  appellant 
was  just  as  much  bound  to  know  that  the  license  of  the  re- 
spondent would  not  protect  him  in  the  sale  of  liquors,  etc., 
as  the  respondent  was.    It  was  a  question  of  law  whether 
such  licenses  would  protect  the  appellant,  and  a  false  or  mis- 
taken representation  as  to  what  the  law  is  upon  an  admitted 
state  of  facts  is  no  basis  of  an  action,  especially  where  there 
are  no  confidential  relations  between  the  parties.    This  rule 
of  law   is  too  well  settled  to  need  discussion.     Cooley  on 
Torts,  486,  486,  and  cases  cited  in  note;  3  Wait's  Act.  &  Def., 
434,  §  5,  and  cases  cited. 
Vol.  LV— »8 
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The  allegatioii  that  the  representation  as  a  representation 
of  fact  was  false  because  the  respondent  did  not  in  fact  have 
a  license  to  retail  liquors,  etc.,  is,  as  we  have  seen,  wholly 
immaterial,  for  the  reason,  that  if  it  had  been  true  it  would 
not  have  protected  the  appellant  from  the  consequence  which 
followed.    ^ 

By  the  Ccywrt. —  The  order  of  the  circuit  court  is  affirmed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 


Everingham  vs.  Meighak. 

Augtmt  SI  —  September  19,  1882. 

Oaming  grain  contracts:    Compromise. 

1.  The  decision  in  Barnard  v.  Backhaus,  62  Wis.,  603,  aa  to  the  inva- 

lidity of  gaming  grain  contracts,  approved,  and  the  doctrine  of  that 
case  re-affirmed. 

2,  No  compromise  by  the  parties  of  differences  in  respect  to  clearly 

illegal  contracts  and  transactions  can  purge  them  and  produce  a 
valid  claim.  Melchoir  t?.  McCarty,  31  Wis.,  253, 
8.  So  held,  where  the  contract  was  one  for  the  purchase  and  sale  of 
grain,  by  the  plaintiff  for  the  defendant,  in  form  for  future  de- 
livery, but  where  in  fact  no  grain  was  intended  to  be,  or  ever 
was,  received  or  delivered,  and  where,  a  difference  having  arisen 
between  the  parties  as  to  who  should  bear  the  losses  incurred  in 
such  speculation  and  paid  by  the  plaintiff,  it  was  agreed  that  a  part 
of  such  losses  so  paid  should  be  borne  by  the  latter,  and  that  the 
balance  thereof  be  paid  to  him  by  the  defendant. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  case  is  stated  in  the  opinion.  The  jury  were  directed 
to  find  a  verdict  for  the  plaintiff,  and  from  the  judgment 
entered  pursuant  to  such  verdict  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Markham  cfe  Noyes^ 
and  oral  argument  by  Mr,  Noyea.  They  argued,  among 
other  things,  that  the  plaintiffs  reduction  from  the  '*  scalping 
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account "  was  a  voluntary  act  without  consideration,  binding 
upon  neither  party,  and  did  not  preclude  the  defendant  from 
contesting  his  liability  to  the  plaintiff  on  the  gaming  trans- 
actions covered  by  that  account.  Otto  -v.  KlaubeVy  23  Wis., 
471;  Calkin8  v.  State,  13  id.,  389.  If  the  negotiations  at 
that  time  were  in  the  nature  of  an  accounting,  and  the 
result  arrived  at,  an  account  stated,  the  defendant  could  then, 
also,  go  back  of  it  and  show  the  illegal  and  void  contracts. 
Mdchoir  v.  McCarty,  31  Wis:,  252,  and  cases  cited ;  Duriba/r  v. 
Johnson,  108  Mass.,  619;  Chdce  v.  Traffard,  116  id.,  529; 
White  V.  Campbell,  25  Mich.,  463;  BvUard  v.  Baynor,  30 
K.  Y.,  197.  In  order  to  form  a  basis  for  a  compromise  which 
will  be  binding,  there  must  have  been  a  claim  in  dispute,  a 
refusal  to  pay,  and  such  a  defense  threatened  as  to  make  the 
claim  a  doubtful  one  in  the  mind  of  the  party  who  finally 
makes  a  concession  for  the  purpose  of  settlement.  Bunge  V' 
Koop,  48  N.  T.,  225.  But,  conceding  that  there  is  a  distinc. 
tion  between  a  settlement  on  "accounting"  and  a  settle- 
ment by  "  compromise,"  and  that  the  negotiations  between 
the  parties  were  of  the  latter  nature,  the  result  is  the  same. 
The  statute  against  gaming  contracts  cannot  be  evaded, 
or  the  penalty  avoided,  or  the  taint  of  illegality  removed, 
by  the  flimsy  shift  or  pretext  of  a  compromise  agreement 
founded  on  the  same  identical  consideration,  or  partly  the 
same.  The  defendant  cannot  be  bound  by  his  promise  to  pay 
a  portion  of  this  "scalping  account"  any  more  than  if  he 
had  promised  to  pay  the  whole.  "  A  promise  to  pay  for  a 
past  consideration  for  which  there  is  not  and  never  has  been 
any  legal  liability  on  the  part  of  the  party  promising,  does 
not  make  a  contract  binding  in  law."  Frey  v.  Fond  du  Lac, 
24  Wis.,  204;  Mdchoir  v.  McCarty,  supra;  Hooker  v.  Knah, 
26  Wis.,  511.  The  following  are  some  of  the  many  authori- 
ties, all  of  which  hold  that  a  compromise  of  a  claim  growing 
out  of,  or  connected  with,  an  illegal  transaction,  whether 
malv/m  in  se  or  malum  prohibitum^  is  void  and  of  no  binding 
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effect:  In  re  Oreerij  7  Biss.,  338;  Johnson  v.  Cooper^  2  Terg., 
524;  Rucker  v.WynnCy  2  Head,  617;  Wynne  v.  CaJJ^nder^  1 
Russ.  Ch.,  293;  Miller  v.  Larson,  19  Wis.,  463;  Schultz  v. 
Culhertson,  46  id.,  313;  Partridge  v.  Hood,  120  Mass.,  403; 
Jones  V,  Bice,  18  Pick.,  440 ;  Lyon  v.  Waldo,  36  Mich.,  345 ; 
Snyder  v.  WiUey,  33  id.,  483 ;  Henderson  v.  Palmer,  71  111., 
579;  Kidder  v,  Blahe,  45  K  H.,  530.  Even  an  agreement 
to  settle  and  forbear  suit,  where  there  is  no  legal  cause  of 
action,  is  void.  Palfrey  v.  Bailroad  Co,,  4  Allen,  55 ;  Chitty 
on  Con.  (7th  Am.  ed.),  35.  If  a  compromise  was  made  as 
claimed,  yet  the  evidence  shows  it  was  not  performed  as 
agreed ;  not  being  so  perfonned  it  was  of  no  avail,  and  not 
binding  on  the  parties.  Piper  v.  Kingshury,  48  Vt.,  480; 
Brown  v,  Sjpofford,  5  Otto,  484;  Memphis  v.  Brown,  1  Flippin, 
188;  Spring  Co.  v.  Knowlton,  13  Otto,  49. 

For  the  respondent  there  was  a  brief  by  Jenkins,  Elliott 
<&  Winkler,  and  oral  argument  by  Mr.  Winkler.  The  prom- 
ise of  the  defendant  to  pay  the  $1,000  was  based  on  a  suffi- 
cient and  lawful  consideration.  It  is  not  disputed  that  the 
plaintiflf  had  an  account  against  the  defendant  amounting 
to  over  $2,200,  most  of  which  arose  out  of  speculations  in 
which  the  plaintiflf  acted  as  the  agent  of  the  defendant. 
Whether  these  speculations  were  gambling  transactions  or 
not,  presented  questions,  both  as  to  law  and  fact,  of  no  little 
difficulty.  Upon  the  doubtful  solution  of  these  questions,  de- 
pended the  question  whether  the  defendant  owed  the  plaint- 
iflT  over  $2,200  or  nothing.  Such  being  the  case,  and  a 
dispute  having  arisen  between  the  parties  involving  a  refusal 
on  the  part  of  the  defendant  to  pay  the  plaintiflTs  claim,  a 
compromise  was  effected,  the  defendant  promising  to  pay 
$1,000,  and  the  plaintiflf  on  the  faith  of  such  promise  re- 
nouncing the  greater  part  of  his  claim.  Such  concession  on 
the  part  of  the  plaintiflf  was  the  consideration  which  binds 
the  defendant  to  his  promise.  Cook  v.  Wright,  1  B.  &  S., 
659,  570.    The  authorities  are  incite  in  number,  that  after 
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a  compromise  has  been  thus  made,  the  party  promising  can- 
not escape  his  obligation  by  proof  that  tlie  claim  forborne 
was  invalid.     See  Hcdgh  v.  Brooks^  10  Ad.  &  El.,  309;  Long- 
ridge  V.  DorviUej  5  B.  &  Aid.,  117;  CaUischer  v.  Bischoffs" 
heim,  5  L.  R,  Q.  B.,  449;  Ochfard  v.  BarreUiy  25  L.  T.,  504; 
20  W.  R,  116;  Kerr  v.  Lucaa^  1  Allen,  279;  Bwrlow  v.  In- 
suranoe  Co.,  4  Mot.,  270;  Russel  v.  CooJc^  3  Hill,  504;  (yKesoa 
V,  Barclay y  2  Pen.  &  Watts,  531 ;  Brown  v.  Sloan^  6  Watts, 
421 ;  Fleming  V,  Ramsey ^  46  Pa.  St.,  252;  Farmeri  Barik  v. 
Blair,  44  Barb.,  641;  McKiidey  v.  Watkim,  13  111.,  140; 
Holcomb  V,  Stimpson,  8  Yt.,  141 ;  Sargent  v.  Lamed,  2  Curtis, 
340;   Eeefe  v.  Vogle,  36  Iowa,  87;  Blake  v.  Peck,  11  Yt., 
483 ;  3  L.  C.  in  Eq.,  406.    It  is  clearly  not  essential  that  a 
suit  should  have  been  brought  to  make  the  compromise  ef- 
fective.   A  relinquished  right  is  as  good  a  consideration  as  a 
reUnquished  suit.     Cook  v.  Wright,  Haigh  v.  Brooks^  and  Kerr 
V.  Lucas,  supra;  Easton  v.  Easton,  112  Mass.,  438.    To  bring 
the  case  within  these  authorities  it  is  only  necessary  to  show 
that  the  plaintiff  had  a  hona  fide  claim  against  the  defend- 
ant, although  it  might  be  doubtful  whether  he  could  recover 
upon  it.    From  what  circumstance  the  doubt  arises  can,  on 
principle,  make  no  difference,  and  the  courts  mention  no  dis- 
tinction of  the  kind.    By  the  new  agreement  the  party  prom- 
ising escapes  the  result  which  would  follow  if  the  doubt  wore 
solved  against  him.    He  gains  this  much  of  positive  advan- 
tage.   The  other  party  loses  his  corresponding  chance.    This 
is  the  ground  on  which  the  new  contract  rests.    What  differ- 
ence can  it  make  of  what  nature  the  possible  defense  may 
be?    It  is  not  disputed  in  this  case  that  the  plaintiff  believed 
in  good  faith  that  he  had  a  good  claim  for  the  full  amount 
of  the  account,  and  the  course  of  litigation  on  claims  of  this 
character  shows  conclusively  that  the  claim  was  not  a  hope- 
less one.     Ba/mwrdv.  Backhaus,  52  Wis.,  593,  had  not  been 
been  decided,  and  in  our  inferior  courts  recoveries  had  been  had 
on  similar  demands.   Becoveries  upon  them  had  been  had  also 
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and  sustained  in  Gilbert  v.  Gauga/Ty  8  Biss.,  214;  Clarke  v. 
Foss,  7  id.,  540;  Porter  v.  Viets,  1  id.,  177;  Wolcottv.  Heathy 
78  111.,  433;  Pixley  v.  Baynton,  79  id.,  351 ;  Logan  v.  Ifiisicky 
81  id.,  415;  Lehman  v,  Strassierger,  2  Woods,  554;  McLl- 
vaine  v.  Egerton,  2  Rob.,  422 ;  Tyler  v.  Barrows^  6  id.,  104 ;  Bige- 
low  V.  Benedict^  70  N.  Y.,  202;  Riimsey  v.  Berry ^  65  Me., 
570;  and  very  many  other  cases.  We  do  not  claim  that  the 
compromise  of  an  avowed  and  confessed  illegal  claim  is  suf- 
ficient consideration  for  a  promise,  but  do  contend  that  when 
a  claim  preferred  in  good  faith,  of  which  the  owner  honestly 
denies  the  taint  of  illegality,  is  in  whole  or  in  part  released 
by  way  of  compromise  and  a  new  promise  made  in  consider- 
ation thereof,  that  new  promise  is  binding  and  cannot  be  de- 
feated by  the  plea  that  the  original  claim  was,  in  point  of 
fact,  tainted  with  illegality. 

Okton,  J.  The  defendant,  engaged  in  the  grain  and  prod- 
uce trade  at  Cresco,  in  the  state  of  Iowa,  in  1876,  shipped 
and  consigned  to  the  plaintiff,  a  commission  merchant  in  the 
city  of  Milwaukee,  grain  and  produce  to  be  disposed  of  by 
him  for  the  defendant,  and  drafts  were  drawn  upon  the 
plaintiff  and  paid  by  him  from  time  to  time  on  account  of 
such  shipments,  and  such  business  continued  between  the 
parties  until  July  1, 1878,  at  which  time  there  was  a  balance 
of  $151.80,  on  account  of  such  shipments  and  sales,  in  favor 
of  the  plaintiff.  A  short  time  after  the  commencement  of 
this  business  the  defendant  employed  the  plaintiff  to  buy 
and  sell  grain  for  him,  in  form  for  future  delivery  at  the 
chamber  of  commerce  in  the  city  of  Milwaukee,  and  to  ac- 
count to  him  for  the  profits  thereof.  This  business  was 
called  by  various  names  in  the  correspondence  of  the  parties, 
such  as  "  scalping,"  "  deals,"  "  options,"  "  speculating  deals," 
etc.,  while  the  former  was  called  the  "regular"  business, 
and  they  were  kept  separate  on  the  books  and  accounts.  On 
the  first  day  of  July,  1878,  the  defendant  was  indebted  to 
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the  plaintiff  on  this  "scalping"  account  in  the  sum  of 
$2,109.64,  for  losses  in  the  business.  A  short  time  before 
there  had  been  a  disagreement  between  the  parties  as  to 
which  should  bear  these  losses,  the  defendant  insisting  that 
the  plaintiff  should  bear  the  whole  or  part  of  them,  and  the 
plaintiff  insisting  that  the  defendant  should  bear  the  whole; 
and  it  was  finally  arranged  —  whether  by  compromise,  set- 
tlement, accounting,  or  concession  need  not  now  be  deter- 
mined—  that  the  scalping  account  should  stand  at  $848.20, 
by  deducting  from  the  whole  account  $1,261.44,  which 
sum,  with  the  addition  of  $151.80,  the  balance  of  the  regu- 
lar account,  made  $1,000  to  be  thereafter  paid.  The  parties 
continued  their  regular  business  of  the  shipment  and  sale  of 
produce  until  1879,  with  an  occasional  scalping  transaction, 
and  there  was  then  a  balance  of  $799.92,  without  interest, 
on  both  accounts,  against  the  defendant,  for  which  this  suit 
is  brought. 

The  plaintiff  charges  an  accounting  and  a  compromise  of 
differences  on  July  1,  1878,  by  which  this  $1,000  was  agreed 
to  be  paid.  The  defendant,  in  his  answer,  charges  that  said 
scalping  business  was  a  gambling  transaction  between  him 
and  the  plaintiff,  by  which  the  plaintiff  was  to  buy  and  sell 
grain  for  him  without  receiving  or  delivering  any  such 
grain,  and  without  any  intention  of  either  party  that  any 
grain  should  be  received  or  delivered,  but  with  the  intention 
only  to  pay  or  receive  the  differences  between  the  prices 
named  in  the  contract  and  the  market  rate,  whichever  way 
the  same  might  be,  and  that  pursuant  to  such  contracts  no 
grain  was  actually  received  or  delivered,  but  such  differ- 
ences were  so  settled  and  adjusted,  whereby  the  plaintiff 
claimed  that  he  had  lost  the  said  sum  of  $2,109.64  up  to  July 
1, 1878,  and  that  the  plaintiff  deducted  therefrom  $1,261.44, 
and  that  the  balance  of  $848.20  was  to  continue  to  be  kept 
as  an  account  separate  from  the  account  of  the  regular  grain 
shipments.     And  the  defendant  further  charged  that  all 
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Buoh  pretended  losses  upon  snch  gambling  transactions  were- 
incurred  by  the  plaintiff  by  his  failure  and  refusal  to  com- 
ply with  his  instructions  in  regard  to  the  time  and  manner 
of  purchasing  and  selling  the  grain  under  such  gambling 
contracts.  The  testimony  of  the  defendant  clearly  and 
positively  supports  his  answer,  and  especially  the  allegations 
thereof  relating  to  the  transactions  of  the  parties  in  the  pur- 
chase and  sale  of  grain  in  the  city  of  Milwaukee,  and  at  the 
chamber  of  commerce,  and  makes  the  contracts  of  the  plaint- 
iff, for  such  purchase  and  sale  of  grain,  gambling  contracts, 
and  the  employment  of  the  plaintiff  by  the  defendant,  for 
that  purpose,  a  gambling  transaction,  within  the  definition 
and  authority  of  the  case  of  Bama/rd  v.  Backhaics^  52  Wis., 
693,  and  the  testimony  of  the  plaintiff  rather  corroborates 
than  denies  the  testimony  of  the  defendant  in  this  respect. 
The  transaction  out  of  which  these  pretended  losses  arose 
and  in  which  they  were  incurred,  according  to  the  testimony 
of  the  defendant,  was  not  only  illegal  and  void,  but  crimi-  , 
nal  The  learned  circuit  judge  gave  to  the  jury  a  very  long 
opinion  concerning  this  transaction,  and  boldly,  if  not  wisely, 
criticised  the  opinion  of  this  court  in  Barna/rd  v.  BaxMiaus; 
but  I  do  not  understand  him  to  have  instructed  the  jury  that 
there  was  not  evidence  establishing  the  illegality  of  this 
claim  for  losses  as  having  been  incurred  by  gambUng  trans- 
actions. The  instruction  appears  to  be  that  notwithstanding 
the  original  claim  of  $2,109.64  for  these  losses  was  void  for 
that  reason,  yet,  there  having  been  differences  concerning 
the  same,  it  was  compromised  at  a  less  sum,  which  became 
thereby  a  valid  and  lawful  claim  against  the  defendant.  The 
learned  judge  says  in  his  opinion  to  the  jury:  "As  I  under- 
stand the  proofs,  and  I  don't  think  there  is  any  dispute  on 
the  subject,  Everinghcmi  rendered  his  account  to  the  defend- 
ant and  the  defendant  objected  to  the  validity  of  it,  claim- 
ing they  ought  to  bear  the  whole  of  these  losses,  and  that 
they  afterwards  came  to  the  conclusion  that  the  question  of 
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the  validity  of  the  claim  should  be  settled  between  them  by 
a  compromise,  the  plaintiff  bearing  a  portion  of  the  loss  and 
the  defendant  the  balance,  about  $1,000.  Now  that,  I  un- 
derstand, the  law  makes  a  good  compromise.  It  is  the  re- 
linquishment of  mutual  claims, —  the  one  that  the  claim  is- 
valid,  and  the  other  that  it  is  invalid  —  and  their  abandon- 
ment by  the  respective  parties ;  and  the  settlement  arrived 
at,  I  understand,  constitutes  a  compromise.  Compromises 
are  fostered  in  the  law."  Certain  parts  of  these  sentencea 
were  excepted  to  by  the  defendant's  counsel. 

Is  it  quite  correct  to  say  that  there  was  any  difference  be» 
tween  the  parties  as  to  the  validity  of  this  claim  for  losses? 
There  was  no  evidence  whatever  that  the  validity  of  the 
claim  was  questioned  or  considered.  It  was  a  gambling- 
claim,  and  both  parties  were  presumed  to  know  that  it  was 
invalid.  The  only  evidence  as  to  any  difference  between 
them  as  to  this  claim  was  that  the  defendant  insisted  the 
plaintiff  ought  to  bear  the  whole,  or,  at  least,  part  of  these 
losses,  because  they  were  incurred  by  his  fatilt,  and  the 
plaintiff  agreed  finally  to  bear  a  large  part  of  them,  viz., 
$1,261.44,  and  the  defendant  agreed  to  bear  the  balance,  or 
$848.20.  There  was  no  question  made  of  the  real  amount  of 
the  losses  incurred,  and  no  question  as  to  their  validity.  It 
was  a  question  who  should  bear  them — this  and  nothing 
more.  This  matter  is  important  as  bearing  upon  the  right 
to  order  a  verdict  in  the  case,  and  here  may  be  found  the  rea- 
son why  it  was  done;  and  also  important  because  the 
learned  counsel  of  the  respondent  makes  the  same  point  in 
his  brief.  Suppose  A.  employs  B.  to  bet  for  him  at  faro,  or 
any  other  game  of  chance,  and  B.  loses  a  large  sum  of  money 
in  the  game,  which  he  has  paid,  and  demands  payment  of 
.the  losses  of  A.,  and  there  is  difference  of  opinion  between 
them  as  to  the  validity  of  the  claim,  and  A.  finally  agrees  to 
pay  one-half  of  it  and  B.  agrees  to  bear  the  other  half  of  the 
loss  himself,  does  this  compromise  make  the  claim  legal  t 
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By  all  authorities  and  in  common  reason  it  does  not,  for  both 
parties  are  equally  guilty  by  entering  into  such  a  gaming 
contract,  being  presumed  to  know  that  the  transaction  is 
illegal,  and  neither  can  enforce  the  contract  or  the  terms  of 
any  agreement  or  compromise  arising  therefrom.  In  such  a 
case  if  B.  bad  won  at  the  game  a  large  sum  of  money,  most 
certainly  A.  could  not  recover  it  by  action,  or  any  part  of  it, 
which  might  be  the  result  of  a  compromise  of  any  pretended 
difference  between  them  as  to  the  validity  of  such  a  claim. 
Where  there  is  no  difference  between  the  parties  as  to  the 
facts  which  make  the  claim  valid  or  invalid,  legal  or  illegal, 
then  there  can  be  no  basis  of  compromise  on  the  question  of 
its  validity,  for  both  parties  are  presumed  to  know  whether 
the  claim  in  such  a  case  is  valid  or  not.  It  follows  that  this 
part  of  the  opinion  of  the  learned  judge  as  an  instruction  to 
the  jury  is  erroneous,  and  the  point  in  the  brief  of  the 
learned  counsel  of  the  respondent  in  relation  to  the  com- 
promise of  claims  of  questionable  validity,  and  the  authori- 
ties cited  to  -sustain  it,  are  inapplicable  to  this  case,  unless 
there  was  a  reasonable  question  and  uncertainty  at  the  time 
as  to  the  validity  of  the  claim,  which  there  was  not  and 
could  not  be. 

It  may  be  proper  to  say  here,  once  for  all,  that  we  are  sat- 
isfied as  to  the  correctness  of  the  decision  in  Ba/rnard  v. 
BacJchauSy  as  applicable  to  the  facts  of  that  case,  and  do  not 
believe  that  it  requires  any  vindication,  support,  or  revision. 
Here  the  testimony  of  the  defendant  makes  just  such  a  case. 
The  transaction,  according  to  his  testimony,  was  just  as 
clearly  gambling,  by  betting  on  the  differences  of  market 
prices  of  grain  at  the  chamber  of  commerce  between  two 
fixed  dates,  as  gambling  by  betting  at  faro,  poker,  or  other 
game  of  chance,  or  on  a  horse  race,  or  an  election,  or  any 
other  uncertain  and  future  event ;  and  there  can  be  no  ques- 
tion of  it  in  any  intelligent  mind,  and  quite  likely  there  is 
not  in  the  minds  of  those  who  operate  in  such  "  speculative 
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deals,"  and  the  danger  of  such  a  flagrant  example  of  gam- 
bling so  destructive  to  the  public  morals,  because  practiced  by 
persons  of  accepted  high  standing  and  influence,  consists  in 
its  being  obscured  by  appearances  of  respectability  and  of 
lawful  contracts.  It  is  the  duty  of  the  courts  to  apply  the 
law  against  gambling  in  all  cases  impartially,  irrespective  of 
the  specious  and  seductive  forms  of  this  vice  and  crime,  or  of 
the  social  standing  of  those  who  are  guilty,  whether  they  are 
high  or  low,  rich  or  poor,  or  whatever  their  standing  in  soci- 
ety, church,  or  state.  It  is  apparent  that  this  is  precisely 
Buch  a  case  as  the  learned  counsel  of  the  respondent  concedes 
in  his  brief  to  be  outside  of  the  law  making  obligatory  claims 
which  result  from  a  compromise  of  differences  between  the 
parties.  He  says,  with  his  characteristic  candor:  "We  do 
not  claim  that  the  compromise  of  an  avowed  and  confessed 
illegal  claim  is  sufficient  consideration  for  a  promise."  This 
compromise  is  not  different  in  any  respect  from  a  compromise 
of  gains  or  losses  of  any  other  kind  of  gambling,  and  to  hold 
it  different,  would  necessitate  also  the  holding  that  this  trans- 
action is  not  or  less  or  other  than  a  gambling  transaction.  The 
authorities  cited  by  the  learned  counsel  of  the  respondent, 
and  his  able  and  plausible  argument  on  this  question,  are  in- 
applicable to  this  case,  and  only  apply  to  a  case  where  the 
claim  arose  from  a  transaction  or  contract  of  a  doubtful  char- 
acter, and  which  are  not  certainly  illegal  or  invalid.  I  will  not 
cite  the  numerous  authorities  which  hold  such  dealing  in  op- 
tions or  betting  on  market  differences  are  gambling  transac- 
tions, for  the  question  is  at  rest  in  this  state  by  the  decision 
in  Barnard  v.  Backhaus^  and  I  will  not  cite  any  of  the 
numerous  and  uniform  authorities  which  hold  that  a  com- 
promise of  any  pretended  differences,  in  respect  to  clearly 
illegal  contracts  and  transactions,  cannot  purge  them  and 
produce  a  valid  claim,  for  the  case  of  Melchoir  v.  McQarty^ 
31  Wis.,  252,  sets  that  question  also  at  rest;  and  it  is  expected 
that  these  decisions  will  be  hereafter  accepted  as  the  law  of 
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this  state,  without  cavil  or  criticism  by  inferior  coarts,  and  it 
is  hoped  that  they  wUl  be  so  accepted  by  the  bar.  However^ 
the  brief  of  the  learned  counsel  of  the  appellant,  in  which 
authorities  on  both  questions  are  collated,  is  worthy  of 
reference. 

The  testimony  of  the  defendant  tended  to  show  that  after 
the  adjustment  of  July  1,  1878,  it  was  agreed  that  wheat 
thereafter  shipped  by  him  should  not  be  applied  on  the  scalp« 
ing  account,  but  that  the  balance  on  that  account  should  be 
paid  only  by  gains  or  profits  on  future  "  speculative  deals,'^ 
so  that  he  could  draw  fully  on  future  shipments.  To  thia 
effect  he  says  he  construed  the  promise  of  the  plaintiff:  "I 
will  help  you  all  I  can;  I  will  make  it  back  for  you."  Thia 
testimony  would  tend  to  show  that  the  defendant  never 
promised  to  pay,  dbaoluteli/^  any  portion  of  the  losses  on 
former  "scalping  transactions."  This  question  was  also 
taken  from  the  jury  by  ordering  a  verdict.  Finally,  it  is 
BuflBcient  to  say  that  the  circuit  court  erred  by  withdrawing' 
the  case  from  the  jury,  and  by  ordering  a  verdict. 

By  the  Court, —  The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial 
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Pa^fment  by  bank  to  depositor:  Risk  of  transmission  of  draft  by  mailr 

Address. 

1.  One  who  requests  a  bank  to  remit  to  him  by  draft  the  money  which 

he  has  on  deposit  therein,  and  which  by  the  rules  of  the  bank  is 
payable  only  at  its  counter,  assumes  the  risk  of  the  transmission 
of  the  draft  in  the  usual  way  by  mail;  and  the  mailing  of  such 
draft,  properly  addressed,  discharges  the  debt  of  the  bank  to  him. 

2.  In  transmitting  such  draft  the  bank  may  adopt  the  address  con- 

tained in  the  letter  requesting  the  remittance,  and  is  not  bound  ta 
use  a  more  particular  designation  or  mode  of  address  for  the  pur* 
pose  of  insuring  delivery  to  the  proper  person. 
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APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

Action  to  recover  moneys  deposited  in  the  defendant  bank. 

The  answer  alleged  payment.    The  facts  appear  from  the 

opinion.    The  plaintiff  appealed  from  a  judgment  dismissing 

the  complaint. 

J.  C.  Jjudwig,  for  the  appellant: 

The  relation  of  the  bank  to  the  plaintiff  is  that  of  a  debtor 
to  a  creditor.    Morse  on  Banks,  25 ;  Story  on  Bailments,  ch. 
88;  Shoemaker  v,  Ilime^  53  "Wis.,  116.    Payment,  as  a  gen- 
eral rule,  must  be  in  money  or  its  equivalent  and  be  received 
as  payment.    Kingston  Bank  v.  Gay^  19  Barb.,  459.    Money 
or  its  equivalent  cannot  be  appropriated  to  a  debt  till  it  has 
passed  from  the  control  of  the  debtor;  if  lost  before  a  dis- 
tinct act  of  appropriation,  the  loss  is  on  the  debtor.  Phillips 
V.  Mayer^  7  Cal.,  81 ;  JTuntley  v.  Stone^  4  Wis.,  91.    When 
payment  is  made  by  a  remittance  by  post  to  the  creditor, 
the  debtor  must  prove  either  the  express  direction  of  the 
creditor  to  remit  in  that  mode,  or  a  usage  or  course  of  deal- 
ing between  the  parties,  from  which  the  authority  of  the 
creditor  may  be  inferred.     2  Greenl.  on  Evi.,  sec.  525 ;  Crur- 
Tiey  V.  Uawe,  9  Gray,  404.    Payment  of  a  note  to  a  party 
having  no  legal  title  cannot  prejudice  the  true  owner.   Morse 
on  Banks,  305;  Herbert  v.  Woods,  3  La.  Ann.,  254;  People  v. 
Smith,  43  111.,  219;  Talbol  v.  Bankof  Roch^Ur,  1  Hill,  295. 
A  note  indorsed  by  another  person  of  the  same  name  with 
the  real  payee  or  special  indorser  is  a  forgery.     2  Parsons  on 
N.  «fe  B.,  584;  Mead  v.  Young,  4  Term,  28.    In  this  case 
the  plaintiff  allowed  the  bank  its  discretion  only  as  to  the 
■character  or  form  of  the  medium  of  payment,  but  in  no  way 
indicated  what  mode  of  transmission  should  be  used.    In 
the  absence  of  any  authority  from  the  plaintiff  to  remit  by 
mail,  the  right  of  property  in  the  draft  remained  in  the 
bank  until  -an  absolute  delivery  to,  and  a  distinct  act  of  ap- 
propriation by,  the  plaintiff;  and  the  risk  of  its  transmission 
in  that  mode  was  upon  the  bank.     See  Burr  v.  Sickles, 
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17  Ark.,  428.  It  was  gross  negligence  on  the  part  of  the 
bank  to  forward  a  draft  of  so  large  a  sum  to  the  plaint- 
iflf,  who  was  a  stranger  in  and  simply  a  transient  resident 
of  so  large  a  place  as  Wiesbaden,  without  even  adding  to 
his  name  on  the  draft  the  words  "of  Milwaukee."  See  Wai'ter 
V.  Raynesy  Eyan  &  M.  (21  Eng.  C.  L.),  149.  Again  a  safer 
mode  of  transmission  might  have  been  adopted,  as  by  ex- 
press, or  by  registered  letter,  thereby  putting  the*  person 
addressed  to  the  process  of  identification  by  the  postal 
authorities. 

For  the  respondent  there  was  a  brief  by  Cotzhatc^en^  Syl- 
vester^  Scheiher  cfe  JoneSy  and  oral  argument  by  Mr.  Coiz- 
hauaen.  They  cited,  2  Parsons  on  Con.,  620;  Lawson  on 
Usages,  316;  Chitty  on  Bills,  237;  Chitty  on  Con.,  825; 
Warwiche  v.  Noakes^  Peake,  67 ;  Crane  v.  PraU,  12  Gray, 
348 ;  Chapman  v.  Union  BamJc^  32  How.  Pr.,  95. 

Cole,  C.  J.  The  facts  in  this  case  on  which  the  question 
of  law  arises  are  these :  The  plaintiff  had  on  deposit  to  his 
credit  in  the  savings  department  of  the  defendant  bank  the 
sum  of  $954.  Being  at  Wiesbaden,  in  Germany,  he  addressed 
a  letter  to  the  cashier  of  the  bank,  with  this  request :  "  To 
remit  to  me  the  sum  which  may  be  due  me  upon  my  bank- 
book by  draft,  or  in  such  manner  ^  you  think  is  best,  so  that 
I  can  draw  the  money  at  Frankfort-on-the-Main."  Pursuant 
to  this  request  the  defendant  drew  its  bill  of  exchange  on  a 
bank  at  Frankfort  for  the  amount,  payable  at  sight  to  the 
order  of  the  plaintiff,  inclosed  the  same  in  a  sealed  envelope 
addressed  to  Mr.  Phillip  Jung^  Wiesbaden,  Germany,  Europe, 
and  transmitted  the  same  by  mail  in  the  usual  course  of  busi- 
ness. In  due  time  the  drawee  in  said  bill  returned  the  same 
to  the  defendant,  indorsed  "  paid."  In  point  of  fact,  how- 
ever, the  bill  never  came  to  the  hands  or  possession  of  the 
plaintiff,  but  was  delivered  by  the  officials  of  the  postal  de- 
partment at  Wiesbaden  to  another  person  of  the  name  of 
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Phillip  Jung,  who  indorsed  the  same  and  obtained  the  money 
thereon  without  the  knowledge,  consent,  or  authority  of  the 
plaintiff. 

Under  these  circumstances,  is  the  defendant  bank  bound  to 
make  good  the  loss,  the  money  having  been  paid  by  the 
drawee  to  the  wrong  person?  We  fail  to  perceive  upon  what 
principle  of  law  it  can  be  held  liable.  The  learned  circuit 
court  decided  that  the  bill  of  exchange  was  issued  and  trans- 
mitted, in  conformity  to  the  Avritten  directions  of  the  plaint- 
iff, in  the  usual  and  ordinary  course  of  business,  and  that  in 
so  transmitting  the  same  the  defendant  used  ordinary  care 
and  diligence  to  the  end  it  might  reach  the  plaintiff.  It 
seems  to  us  this  view  of  both  the  law  and  facts  of  the  case 
is  indubitably  correct.  The  money  was  remitted  to  the 
plaintiff  in  strict  conformity  to  his  express  written  direction. 
It  was  remitted  "  hy  draft ''  on  a  Frankfort  bank,  as  he  re- 
quested, in  the  usual  way,  by  maiL  If  a  loss  has  happened 
it  is  certainly  not  through  the  fault  of  the  defendant ;  for 
certainly  the  plaintiff's  letter  to  the  cashier  clearly  author- 
ized or  justified  the  bank  in  remitting  the  money  as  it  did, 
if  language  means  anything.  The  plaintiff  saw  fit  to  take 
the  risk  of  this  mode  of  transmission.  When  the  draft  was 
properly  mailed  and  addressed  to  him  at  Wiesbaden  it  be- 
came his  property,  and  the  defendant  discharged  its  obliga- 
tion to  him.  It  cannot  be  held  liable  to  pay  the  money  again 
because  the  draft  came  to  the  possession  of  the  wrong  party. 
It  is  true,  the  plaintiff  directed  the  cashier  to  remit  "5y 
draft  or  m  such  marmer  as  you  think  is  best,  so  that  I  can 
draw  the  money  at "  Frankfort.  But  in  this  he  clearly  indi- 
cated one  mode  of  transmission,  namely,  by  draft.  This 
mode  the  bank  adopted.  If  the  bank  had  selected  some 
other  usual  and  proper  way  of  transmitting  the  money,  as 
by  letter  of  credit,  it  would  doubtless  have  been  within  the 
direction  given.  But  it  did  not  see  fit  to  exercise  any  discre- 
tion in  the  premises,  but  remitted  the  money  by  draft,  as  the 
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plaintiff  requested.    It  fully  performed  its  duty  and  dis- 
<5harged  its  debt. 

But  the  learned  counsel  for  the  plaintiff  insisted  that  the 
officers  of  the  bank  were  guilty  of  negligence  because  they 
did  not  in  some  way  more  clearly  designate  the  person  for 
whom  the  letter  was  intended.  It  is  said  they  should  have 
addressed  it  to  Phillip  Jung^  of  Milwaukee,  "Wisconsin,  or 
should  have  adopted  some  other  address  which  would  have 
secured  its  right  delivery.  It  is  sufficient  to  say,  in  answer 
to  this  argument,  that  the  plaintiff  did  not  direct  the  bank 
to  use  any  such  designation  or  mode  of  address  in  sending 
the  draft  to  him.  The  defendant  was  surely  authorized  to 
adopt  the  address  contained  in  the  letter  sent  to  it.  It  is 
further  said  the  evidence  shows  that  Wiesbaden  was  a  large 
city  which  is  resorted  to  during  the  summer  season  by  thou- 
sands for  the  purpose  of  bathing;  that  there  might  have 
been  a  dozen  persons  by  the  name  of  Phillip  Jung  in  the 
city  at  the  time,  to  whom  the  draft  was  liable  to  be  deliv- 
ered. Assuming  this  to  be  so,  and  that  the  officers  of  the 
bank  had  knowledge  of  these  facts,  still,  did  the  rule  of  dili- 
gence require  them  to  do  more  than  adopt  the  address  fur- 
nished in  the  letter  itself?  It  seems  to  us  not.  It  was  the 
duty  of  the  plaintiff,  under  the  circumstances,  to  take  pre- 
caution that  the  letter  should  not  be  delivered  by  the  post- 
office  officials  to  the  wrong  person.  The  same  counsel  further 
relied  upon  the  rule  that  where  payment  is  made  by  remit- 
tance by  mail  to  the  creditor  the  transmission  is  ordinarily  at 
the  risk  of  the  debtor.  This  is  doubtless  so  in  the  absence 
of  an  express  direction  of  the  creditor  to  remit  in  that  way, 
or  where  there  is  no  usage  or  course  of  dealing  from  which 
the  authority  of  the  creditor  to  so  remit  may  be  inferred. 
Burr  V,  Sickles^  17  Ark.,  428,  and  authorities  cited  in  the 
-opinion.  Here  there  was  express  authority  to  remit  by  draft 
in  the  «sual  way.  Besides,  it  must  be  observed  that  by  the 
rules  of  the  defendant  the  money  was  payable  at  its  counter, 
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and  it  was  not  its  duty  to  seek  the  plaintiff  and  pay  him. 
The  money  was  transmitted  by  the  defendant  by  draft  on 
the  Frankfort  bank,  solely  for  the  accommodation  of  the 
plaintiff.  And  as  this  was  done  in  accordance  with  the 
plaintiff's  letter  in  the  usual  way,  the  draft  was  at  his  risk 
while  in  the  course  of  transmission.  Graves  v.  Amerioam, 
Ecchcmge  Bank^  17  N.  Y.,  205.  In  any  view  of  the  case  we 
think  the  defendant  has  fully  discharged  its  obhgation  to  the 
plaintiff. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 


ZwiETusoH  vs.  The  City  of  Milwaukee. 
September  1— September  19,  188f6. 

Municipal  CJorporation:    Liability  for  falsification  of  records  to  per- 
son relying  thereon:    FraticL 

1.  Where  the  charter  of  a  city  provides  that  in  no  event  shaU  the  city 
be  held  responsible  for  the  payment  for  certain  work,  the  fact  that 
its  official  records  falsely  show  a  valid  assessment  upon  the  lots  to 
be  benefited  and  that  aU  conditions  precedent  to  a  valid  letting  of 
the  contract  for  the  work  have  been  complied  with,  wiU  not,  in  the 
absence  of  frand  on  the  part  of  its  officers  with  respect  to  such 
records,  render  the  city  liable  in  an  action  by  a  contractor  who  has 
performed  such  work  on  the  faith  of  the  records,  and  who,  by 
reason  of  the  invalidity  of  the  assessment,  has  failed  to  collect  the 
amount  of  certificates  issued  to  him  in  payment  for  the  work,  and 
has  incurred  expenses  in  good  faith,  in  the  effort  to  enforce  such 
ooUection. 

[2.  Whether,  if  it  api>eared  in  such  an  action  that  its  officers  had 
knowingly,  and  with  intent  to  deceive  and  defraud,  falsified  the 
records,  the  city  would  be  liable,  not  determined.] 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 
Appeal  from  an  order  sustaining  a  demurrer  to  the  com- 
plaint.   The  complaint  alleges  that  in  1871  the  common 
Vol.  LV— 24 
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council  of  the  defendant  city,  on  proper  petition,  ordered  the 
board  of  public  works  to  cause  a  certain  alley  in  said  city  to 
be  graded  to  the  established  grade,  and  that  (quoting  from 
the  complaint),  "  in  pursuance  thereof,  and  the  charter  of 
said  defendant  city,  on  the  10th  day  of  July,  the  first  assist- 
ant engineer  of  the  city  duly  made  a  schedule  of  the  lots  and 
parts  of  lots  fronting  on  said  alley,  and  an  estimate  of  the 
quantity  and  cost  of  such  work  necessary  to  be  done  to  grade 
said  alley  to  the  established  grade ;  that  afterwards,  on  the 
20th  day  of  July,  1871,  the  board  of  public  works  pretended 
to  make  an  assessment,  in  due  form  of  law,  of  the  benefits 
which  said  lots  would  derive  from  the  grading  of  such  alley 
to  said  established  grade,  in  accordance  with  the  said  esti- 
mate of  the  said  engineer,  and  thereupon  gave  notice  in  due 
and  proper  form  to  the  owners  and  agents  that  such  an  assess- 
ment had  been  made  and  was  ready  for  inspection,  and  re- 
quiring them  to  do  the  work  mentioned  in  such  notice 
within  a  reasonable  time  therein  specified." 

It  is  further  alleged  that  such  owners  having  failed  to  do  the 
work  within  the  time  specified,  the  city  contracted  with 
the  plaintiff  to  do  such  grading  at  a  stipulated  price;  that 
the  same  was  done  by  him  pursuant  to  such  contract;  and 
that  thereupon  the  board  of  public  works  issued  to  the 
plaintiff  the  usual  grading  certificates,  pursuant  to  the  city 
charter,  showing  the  lots  upon  which  the  same  was  charge- 
able and  the  amount  chargeable  to  each.  The  contract  is  in- 
serted in  full  in  the  complaint.  It  contains  stipulations  that 
such  certificates  shall  be  "  in  full  payment  and  satisfaction 
for  the  said  work,  and  in  full  discharge  of  the  said  city  of 
Milwaukee  from  all  liability  on  this  contract."  Also,  that 
the  plaintiff  shall  have  no  claim  upon  the  city  for  any  com- 
pensation or  payment  for  his  work,  except  in  such  certificates. 

The  complaint  then  alleges  that  a  certificate  so  issued  to 
him  against  lot  8,  in  block  160,  abutting  such  alley,  for  the 
amount  of  $428.40, —  the  assessment  remaining  unpaid, — 
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was  assessed  upon  that  lot  in  the  annual  tax  list  of  1871,  and 
the  lot  was  sold  by  the  city  treasurer  January  29,  1872,  for 
non-payment  of  the  assessment,  and  was  bid  in  by  the  city; 
that  thereupon  the  plaintiff  surrendered  his  grading  certifi- 
cate, paid  another  assessment  of  about  $30  upon  the  lot,  and 
received  from  the  city,  in  good  faith,  an  assignment  of  the 
tax-sale  certificate;  that  the  certificate  being  unredeemed,  a 
tax  deed  thereon  of  said  lot  8  was  issued  to  him  June  29th, 
and  was  duly  recorded  June  30,  1877,  under  which  the 
plaintiff  took  possession  of  such  lot;  that  in  October,  1878, 
one  Watkins,  claiming  title  under  the  original  owner  of  lot 
8,  brought  an  action  against  this  plaintiff  to  recover  posses- 
sion thereof,  in  which  action  the  tax  deed  of  this  plaintiff 
was  adjudged  null  and  void,  and  Watkins  recovered  the  lot. 
The  judgment  was  affirmed  by  this  court  November  6, 1879. 
47  Wis.,  513.  The  report  of  the  case  is  made  a  portion  of 
the  complaint  by  reference. 

The  specific  grounds  of  action  are  thus  stated  in  the  com- 
plaint :  "  That  prior  to  the  letting  of  said  contract  the  de- 
fendant had  caused  all  and  singular  the  proceedings  aforesaid 
and  steps  preliminary  to  said  work  to  be  entered  upon  its 
official  records,  and  to  be  duly  authenticated ;  and  that,  rely- 
ing thereupon,  said  contract  on  part  of  this  plaintiff  was  en- 
tered into  in  good  faith  and  in  the  full  belief  that  the 
proceedings  of  said  city  and  its  various  officers  in  that  behalf, 
as  above  particularly  enumerated,  and  then  and  there  appear- 
ing upon  its  official  records  and  minutes  of  proceedings,  were 
in  truth  and  in  fact  duly  had  and  taken,  and  that  all  condi- 
tions precedent  to  the  letting  and  doing  of  said  work  under 
contract  with  said  city  had  been  fully  complied  with,  accord- 
ing to  the  provisions  of  the  city  charter  in  such  cases  made 
and  provided;  and  that  said  city  then  and  there  pretended 
and  represented  to  be  fully  authorized  and  empowered  to 
enter  into  the  contract  aforesaid,  with  all  its  resulting  benefits 
and  advantages;"  that  relying  thereupon  the  plaintiff  fully 
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performed  the  contract  on  his  part;  and  further,  that,  on  the 
trial  of  Watkins'  case,  "  it  was  made  to  appear,  by  evidence 
then  and  there  adduced,  and  this  plaintiff  then  first  dis- 
covered and  ascertained  (as  he  now  charges  the  fact  to  be), 
that  the  various  steps  and  conditions  precedent  to  a  valid  and 
subsisting  contract  with  this  plaintiff,  in  manner  and  form 
aforesaid,  had  never  been  taken  and  complied  with  on  part 
of  said  city  defendant ;  that  its  official  records  and  proceedings 
in  that  behalf  were  a  falsification ;  that  the  board  of  public 
works  had,  in  point  of  fact,  not  considered,  in  making  their 
assessment,  the  amount  of  benefits  which,  in  their  opinion, 
would  actually  accrue  to  the  adjoining  owners  in  consequeitce 
of  such  property  improvement,  but  based  their  assessment 
upon  an  arbitrary  and  unlawful  estimate  of  probable  cost, 
and  that  by  reason  thereof  the  acts  of  the  city  were  illegal, 
and  said  defendant  wanting  the  authority  and  power  to 
contract  as  aforesaid." 

For  the  value  of  labor  and  materials  performed  and  fur- 
nished, and  for  loss  of  profits  under  the  contract,  for  the  $30 
paid  to  obtain  the  tax-sale  certificate,  and  for  the  costs  and 
expenses  of  the  litigation  with  Watkins,  the  plaintiff  claims 
judgment  for  $1,600.  The  claim  was  duly  presented  to  the 
common  council  and  payment  thereof  refused  before  the 
action  was  commenced.  Two  grounds  of  demurrer  are  as- 
signed :  (1)  That  the  complaint  fails  to  state  a  cause  of  action ; 
and  (2)  that  the  action  is  barred  by  the  statutes  of  limitar 
tion — referring  to  K.  S.,  sees.  4222, 1185,  and  ch.  144,  Laws  of 
1874.  The  grounds  upon  which  the  circuit  court  sustained 
the  demurrer  do  not  appear  in  the  record. 

For  the  appellant  there  were  briefs  by  Cotzhaicserhy  Sylves- 
ter^ Scheiher  <&  Jones,  and  oral  argument  by  Mr.  Cotshavsen. 
They  argued,  among  other  things,  that  this  action  does  not 
come  within  the  rules  laid  down  in  Finney  v.  Oshkosh,  18 
Wis.,  209;  EaJl  v.  Chippewa  FdllSy  47  id.,  270;  and  LoveU  v. 
City  of  St.  Paul,  10  Minn.,  290.  It  sounds  in  tort.  The  plaint- 


Digitized  by 


Google 


AUGUST  TERM,  1882.  873 

Zwietusch  vs.  The  City  of  Milwaukee. 

iff  was  led  into  making  the  contract  by  the  falsification  of 
the  public  records,  and  that  falsification,  owing  to  the  mistake, 
concealment  and  constructive  fraud  on  the  part  of  the  officers 
of  the  city,  constitutes  the  basis  of  the  action.  It  may  be 
conceded  that,  as  a  general  rule,  "  one  will  not  be  allowed  to 
maintain  a  suit  against  a  municipal  corporation  upon  its  un- 
authorized action,  notwithstanding  he  may  have  complied 
with  the  undertaking  on  his  part; "  and  that  "where  a  party 
is  induced  to  enter  upon  work  for  a  corporation  by  the  false 
representations  of  corporate  officers,  in  regard  to  the  exist- 
ence of  facts  on  which  by  law  the  power  of  the  corporation 
to  enter  upon  the  work  depends,  these  false  representations 
cannot  have  the  effect  to  give  a  power,  which  in  the  particu- 
lar case  was  wanting,  or  to  validate  a  contract  otherwise 
void.''  Cooley's  Con.  Lim.,  196 ;  Swift  v.  WiUiamshurgy  24 
Barb.,  427;  1  Dillon  on  Munic.  Corp.,  480-482;  1  Met.  (Ky.), 
339;  38  111.,  273.  But  in  all  the  cases  holding  that  doctrine 
the  want  of  authority  was  apparent  upon  the  face  of  the 
record,  and  stress  is  laid  upon  the  fact  that  the  contracting 
party  must  take  notice  of  any  want  of  authority  which  the 
public  record  would  show. 

P,  J,  SomerSy  City  Attorney,  for  the  respondent,  cited  ch. 
401,  P.  &  L.  Laws  of  1869;  ch.  401,  P.  &  L.  Laws  of  1870; 
sec.  10,  subch.  7,  ch.  56,  Laws  of  1852;  Weeks  v.  MH/wauJcee^  10 
Wis.,  242;  Owens  v.  Milwaukee^  47  id.,  461;  HaU  v.  Chip- 
pewa Falls,  id.,  267 ;  EileH  v,  Oshkosh,  14  id.,  586 ;  Fletcher  v. 
Oshkosh,  18  id.,  232;  Finney  v.  Oshkosh,  id.,  209;  Smith  v. 
Milwaukee,  id.,  63.  If  the  plaintiff  intended  this  as  a  special 
action  on  the  case,  the  complaint  is  defective.  There  are  no 
facts  stated  sufficient  to  charge  any  fraud  upon  the  part  of 
the  city.  There  is  no  allegation  that  the  plaintiff  could  not 
have  full  knowledge  of  all  the  steps  taken  previous  to  his 
execution  of  the  contract.  It  is  shown  that  the  board  of 
public  works  proceeded  upon  an  erroneous  construction  of 
the  law  in  making  the  assessment  of  benefits,  but  there  is  no 
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allegation  that   they  thus  proceeded  with  any  design  to 
deceive.    21  Wis.,  130;  Kerr  on  Fr.  &  M.,  366. 

Lyon,  J.  The  action  is  essentially  one  to  recover  of  the 
city  of  Milwaukee  the  expense  of  grading  the  alley  in  front 
of  lot  eight,  together  with  the  expenditures  incident  to  the 
plaintiflTs  efforts  to  enforce  payment  of  the  amount  of  his 
grading  certificate.  The  charter  of  the  city  then  in  force 
made  the  cost  of  grading  the  alley  chargeable  to  the  lots 
benefited  thereby,  and  provided  that  "  in  no  event  where 
work  is  ordered  to  be  done  at  the  expense  of  any  lot  or  par- 
cel of  land,  shall  either  the  city  or  any  ward  be  held  re- 
sponsible for  the  payment  thereof."  Laws  of  1852,  ch.  56, 
subch.  7,  sec.  10,  p.  94.  This  provision  was  so  modified  by 
Laws  of  1869,  ch.  401,  as  amended  by  Laws  of  1870,  ch. 
401,  that  in  a  certain  contingency  (not  material  here)  a 
portion  of  the  cost  might  become  chargeable  to  the  proper 
ward  fund.  This  immunity  of  the  city  from  liability  for  the 
grading  of  the  alley  existed  when  the  contract  set  out  in  the 
answer  was  made.  Indeed,  the  provisions  of  the  charter  in 
that  behalf  were  substantially  inserted  in  the  contract  itself. 

The  case  made  in  the  complaint  is  that  the  plaintiff  en- 
tered into  the  contract,  did  the  grading,  and  took  the  tax 
deed  on  the  faith  of  the  city  records,  which  showed  a  legal 
assessment  of  benefits  against  lot  eight ;  whereas,  in  truth 
and  in  fact,  the  assessment  was  invaUd  because  it  was  made 
upon  an  estimate  of  the  cost  of  grading  the  alley,  and  not 
upon  an  estimate  of  the  actual  benefit  accruing  to  the  lot  in 
consequence  of  the  improvement. 

We  think  there  is  no  sufficient  averment  in  the  complaint 
of  fraud  by  any  city  officer  in  respect  to  the  entries  in  the 
city  records.  It  was  said  in  Johnson  v.  MUwaukeey  40  Wis., 
315,  in  respect  to  an  assessment  based,  like  this,  on  cost  in- 
stead of  benefits,  that  the  board  of  public  works  presumably 
acted  upon  a  misconstruction  of  the  statute.    There  is  no 
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averment  that  the  board  intentionally  violated  the  law,  or 
intended  to  defraud  or  wrong  any  one.  The  fair  presump- 
tion is  that  it  intended  to  comply  with  the  requirements  of 
the  charter  in  that  behalf,  but  failed  to  do  so.  At  most  it 
was  an  innocent  mistake  of  law ;  and,  manifestly,  no  infer- 
ence of  intentional  fraud  can  properly  be  predicated  upon 
such  a  mistake.  Finding  no  charge  of  fraud  in  the  com- 
plaint, we  are  relieved  from  determining  whether  the  city 
would  be  liable  in  this  action  did  it  appear  that  the  board  of 
public  works  knowingly,  and  with  intent  to  deceive  and  de- 
fraud the  plaintiff  or  others,  falsified  the  record  of  its  pro- 
ceedings. The  question  is,  therefore,  whether,  under  the 
provision  of  the  charter  above  quoted  the  city  can  be  held 
liable  in  this  action,  taking  the  averments  of  the  complaint 
as  true.  The  language  of  the  provision  is  very  broad  and 
comprehensive.  It  is  that  m  no  event  shall  the  city  be  held 
responsible  for  the  work.  There  is  no  qualification  or  ex- 
ception to  this  sweeping  immunity  from  liability.  Yet  the 
construction  of  the  provision  contended  for  by  the  learned 
counsel  for  the  plaintiff  would  make  an  exception  against 
the  city  in  a  case  where  its  officers  had  by  mistake  made  an 
erroneous  record.  It  seems  to  us  that  this  construction 
would  be  an  unauthorized  interpolation  of  a  qualification  in 
the  cliarter  which  the  legislature  never  intended  to  enact. 
TVe  think,  rather,  that  the  object  of  the  statute  was  to  place 
the  risk  of  such  a  mistake  upon  the  holder  of  the  grading 
certificate,  and  to  relieve  the  city  therefrom.  In  no  other 
way  can  full  effect  be  given  to  the  language  of  the  pro- 
vision. 

In  AUen  v.  JanesviUe^  35  Wis.,  403,  the  common  council 
had  unlimited  power  to  improve  the  streets,  and  the  city 
charter  contained  no  provision  that  in  no  event  should  the 
cost  of  such  an  improvement  be  chargeable  to  the  city.  The 
city  ordered  such  an  improvement,  but  failed  to  take  proper 
proceedings  to  charge  the  cost  thereof  upon  lots.    The  city 
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was  held  liable  for  such  cost.  It  was  taken  as  granted  in 
that  case  that  had  the  charter  contained  the  provision  reliev- 
ing the  city  from  liability  therefor,  the  city  could  not  have 
been  held  liable. 

"We  conclude  that  the  complaint  fails  to  state  a  cause  of 
action,  and  that  the  demurrer  thereto  was  properly  sustained 
on  that  ground.  It  becomes  unnecessary  to  pass  upon  the 
other  ground  of  demurrer  assigned,  to  wit,  the  statute  of 
limitations. 

By  the  Court. —  Order  afcmed. 


Wm   vs.    The   Trustees   of   the   Grand   Grove   of   the 
Untied  Ancient  Order  of  Druids  and  others. 

September  1  —  September  19, 188S. 

Deed:  Moetoagb:  Redemption:  Improvements,  flj  Deed  absolute  in 
form  held  to  be  mortgage.  (2)  Purchaser  with  notice  not  to  be 
paid  for  improvements. 

Reversal  of  Judgment:  fSJ  Respondent  not  entitled  to.  (4J  Ex- 
ceptions by  respondent  available  only  to  sustain  judgment. 

1.  Upon  the  evidence  in  this  case  (too  voluminous  to  be  here  stated),  it 

is  held  that  the  trial  court  properly  found  that  all  the  transactions 
between  the  parties  (including  a  conveyance  absolute  in  form) 
were  had  for  the  purpose  of  securing  the  payment  of  a  debt,  and 
that  the  lands  conveyed  may  be  redeemed. 

2.  One  who  purchases  land  with  notice  of  the  equities  of  the  real 

owner  is  not  entitled  to  payment  for  improvements  made  without 
the  express  or  implied  consent  of  such  owner,  where  there  is  no 
concealment  of  the  latter*s  title  or  delay  in  the  assertion  of  bis 
rights. 

8.  A  party  who  has  not  appealed  from  the  judgment  is  not  entitled 
upon  an  appeal  by  the  opposite  party,  to  a  reversal  of  such  judg- 
ment or  of  any  part  thereof. 

4.  The  exceptions  of  the  respondent  in  a  case  tried  by  the  court  or  a 
referee  are  available,  upon  an  appeal  to  this  court,  only  so  far  as 
they  may  serve  to  sustain  the  judgment.  MaxweU  v,  Hartmann^ 
50  Wis ,  660. 
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APPEALS  from  the  County  Court  of  Milwaukee  County. 
The  case  is  thus  stated  by  Mr.  Justice  Taylor: 
"In  this  case  there  are  two  separate  appeals  taken  from 
the  judgment  rendered  in  favor  of  the  plaintiflf  —  one  by 
the  Grand  Grove  and  one  by  Ileiwrich  Conrad  and  wife. 
This  action  was  brought  for  the  purpose  of  redeeming  cer- 
tain real  estate  situate  in  the  city  of  Milwaukee,  which  the 
plaintiflf  claims  to  own,  from  a  mortgage  which  he  alleges 
the  defendant,  the  Gramd  Ghove^  had  on  the  same.  Conrad 
is  made  a  party  defendant  because  he  claims  title  to  the 
lands  in  question,  and  is  in  possession  thereof  under  a  deed 
from  the  Grand  Grave.  The  main  facts  in  the  case  are 
briefly  these:  In  August,  1879,  the  plaintiff,  Wittj  was  the 
owner  of  and  in  possession  of  the  lands  in  controversy,  and  on 
the  17th  of  that  month  the  Grand  Grove  loaned  to  him  $600, 
to  be  repaid  in  three  years,  with  interest  at  eight  per  cent., 
to  be  paid  semi-annually.  The  plaintiflf  gave  his  note  to  the 
Grand  Grove^  and  a  mortgage  upon  the  real  estate  in  dispute, 
to  secure  the  payment  of  said  $600  and  interest.  A  large 
portion  of  the  money  loaned  was  expended  by  Witt  in  erect- 
ing a  house  on  said  lands.  On  March  1, 1880,  Witt  paid  the 
sum  of  $20,  and  on  May  4,  1880,  $4,  being  the  first  six 
months'  interest  on  the  mortgage.  He  did  not  pay  the  next 
six  months'  interest  when  it  became  due.  Some  time  in  Sep- 
tember, 1880,  WiU  being  unable  to  pay  a  debt  for  materiaJs 
furnished  for  the  house  erected  on  the  mortgaged  property, 
a  lien  was  filed  against  the  same,  and  proceedings  taken  to 
foreclose  such  lien.  The  premises  were  also  sold  for  unpaid 
taxes.  About  this  time  some  arrangement  was  made  with 
the  Grand  Grave  by  which  it  was  agreed  that  it  would  ad- 
vance money  sufficient  to  pay  oflf  the  lien  for  such  materials 
and  the  unpaid  taxes,  and  take  an  absolute  deed  of  the  prem- 
ises from  WiM  and  wife,  and  then  lease  the  premises  to  WiU 
for  the  term  of  one  year,  at  a  monthly  rent  of  $20  per 
month,  with  astipulation  that  if  Witt  paid  the  rent  promptly 
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during  the  year,  at  the  end  thereof  the  Orwnd  Grove  would 
redeed  the  premises  to  him,  and  take  a  new  mortgage  for  the 
original  sum  of  $600.  Under  this  agreement  Witt  and  wife 
conveyed  the  premises  to  the  Orove  by  an  ordinary  warranty 
deed,  and  remained  in  possession  under  the  agreement  to  hold 
as  tenant.  Witt  paid  on  this  agreement  $11,  November  8, 
1880,  and  $15,  January  1, 1881,  and  no  more.  Subsequently 
to  January  1,  1881,  proceedings  were  taken  by  the  Grove  to 
oust  Witt  as  a  tenant,  for  the  non-payment  of  his  rent.  In 
this  proceeding  judgment  was  obtained  against  him,  and  in 
May,  1881,  a  writ  of  restitution  was  issued  in  such  proceed- 
ings, and  Witt  was  turned  out  of  possession.  On  the  20th 
of  May,  1881,  and  before  Witt  was  turned  out  of  possession, 
the  Grand  Grove  conveyed  the  premises  to  the  defendant 
JTeinrich  Conrad,  for  a  consideration  of  $1,000, —  $600  of 
which  was  secured  by  mortgage  on  the  premises  conveyed. 
Immediately  after  Witt  was  turned  out  of  the  premises  Corir 
rad  took  possession  thereof,  and  has  remained  in  possession 
ever  since.  Shortly  after  the  conveyance  to  Conrad  the 
Grand  Grove  oflfered  to  the  plaintiff  the  sum  of  about  $160, 
that  sum  being  the  difference  between  the  $1,000  received  on 
the  sale  to  Conrad  and  the  amount  then  actually  due  to  the 
6h*ove  on  the  original  loan  of  $600,  and  the  money  subse- 
quently paid  by  the  Grove  for  the  said  lien  on  the  premises 
for  materials,  the  unpaid  taxes,  with  the  interest  thereon  to 
the  date  of  the  cx>nveyance  to  Conrad,  and  a  small  amount 
for  expenses  incurred.  This  money  Witt  decUned  to  receive, 
and  within  a  few  days  thereafter  consulted  counsel  as  to  his 
rights  in  the  premises,  and  on  the  29th  day  of  August,  1881, 
the  complaint  in  this  action  was  verified,  and  service  of  the 
same  was  made  very  soon  thereafter.  The  evidence  also 
shows  that  Conrad,  before  he  purchased  of  the  Grand  Grove, 
knew  that  Witt  was  in  possession  of  the  premises  in  ques- 
tion, and  he  had  some  negotiations  with  Witt  in  regard  to 
leasing  the  same  of  him,  and  that  Witt  claimed  to  have  the 
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right  to  lease  the  same.  The  deed  to  Con/rad  was  executed 
and  delivered  while  Witt  remained  in  the  actual  possession 
of  the  premises. 

"The  defendant  Corvrad^  in  his  answer,  alleges  that  he  is  a 
honafde  purchaser,  without  knowledge  of  the  rights  claimed 
by  the  plaintiff.  Witty  and  that  he  has,  since  he  became  pos- 
sessed of  the  premises,  made  permanent  improvements 
thereon  of  great  value.  There  was  a  large  amount  of  testi- 
mony given  on  the  trial  for  the  purpose,  on  the  one  hand, 
of  showing  that  the  transaction  between  the  parties  which 
culminated  in  the  conveyance  of  the  premises  by  Witt  and 
wife  to  the  Grand  Orove  on  October  6,  1880,  was  an  abso-  ^ 
lute  purchase  of  the  equity  of  redemption  by  the  Orcmd 
Grove  from  said  Witt^  and  that  the  agreement  then  made 
with  Witt  was  an  agreement  to  resell  the  premises  to  him  on 
the  condition  of  his  paying  rent  promptly  at  the  rate  of  $20 
per  month  for  one  year  from  the  date  of  such  conveyance, 
and  giving  a  new  mortgage  at  the  end  of  the  year  for  the 
sum  of  $600 ;  and  on  the  other  hand,  to  show  that  such  ar- 
rangement was  simply  to  give  security  to  the  Grove  for  the 
further  sums  of  money  which  it  agreed  to  and  did  advance 
for  the  purpose  of  discharging  the  material  man's  lien  and 
the  unpaid  taxes." 

For  the  appellants  there  was  a  brief  by  CotzJiOMaeny  SyVoea- 
ter,  Scheiber  cfe  Jones^  and  oral  argument  by  Mr.  Cotzhavsen. 

J.  C.  McKenneyy  for  the  respondent. 

Tatlob,  J.  After  a  careful  consideration  of  the  evidence 
we  are  unable  to  see  that  any  questions  of  law  involved  in 
the  case  have  been  erroneously  decided  by  the  court  below ; 
and  upon  the  question  of  fact  there  is  certainly  no  such  pre- 
ponderance of  evidence  against  the  findings  of  the  learned 
judge  who  tried  the  case  as  would  justify  this  court  in  re- 
versing such  findings.  Take  the  evidence  as  a  whole,  and  it 
seems  to  us  to  preponderate  in  favor  of  the  findings  of  the 
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trial  court.  We  think  it  was  property  found  that  all  the 
transactions  between  the  parties  were  had  for  the  purpose'of 
securing  the  payment  of  the  debts  due  from  Witt  to  the 
Grand  OrovCy  and  that  there  was  at  no  time  any  intention  on 
the  part  of  either  to  vest  an  absolute  and  unconditional  title 
to  the  property  in  the  Orand  Chrove.  The  fact  that  after 
the  sale  was  made  to  Conrad  the  Orove  offered  to  pay  over 
to  Witt  any  surplus  of  the  consideration  above  the  sums 
actually  due  from  Witt  to  it,  with  interest  and  expenses,  is 
almost  conclusive  evidence  that  it  was  not  understood,  when 
the  conveyance  was  made  to  the  Or<yoey  that  it  was  to  vest  in 
it  the  absolute  and  unconditional  title. 

There  are  many  other  things  in  the  evidence  tending  to 
disprove  the  right  of  the  Chove  to  make  any  such  claim  in  this 
case.  The  court  having  rightf  uUy  f onnd  that  the  respondent 
was  entitled  to  the  relief  demanded,  the  judgment  upon  all 
the  evidence  was  suflBciently  favorable  to  defendants.  The 
respondent  is  only  allowed  to  redeem  upon  the  payment  of 
the  full  amount  due  from  him  to  the  Chrove^  with  interest  to 
the  date  of  the  judgment.  •  It  allows  the  respondent  nothing 
for  the  use  of  the  premises  since  Conrad  was  put  in  posses- 
sion, in  May,  18S1 ;  charges  the  respondent  with  the  taxable 
costs  of  the  appellants ;  and  refuses  him  any  costs  of  the 
action.  The  appellant  Conrad  complains  that  he  was  al- 
lowed nothing  for  his  improvements  on  the  premises.  There 
are  two  answers  to  this  claim:  Firsts  that  he  was  not  a  hona 
fide  purchaser,  without  notice  of  the  respondent's  equities,  is 
we  think  clearly  shown  by  the  evidence;  he  is  not,  there- 
fore, entitled  to  pay  for  improvements  made  without  the  ex- 
press or  implied  consent  or  approval  of  the  respondent 
Moore  v.  Cable,  1  Johns.  Ch.,  385;  1  Story's  Eq.  Jur.,  §§  388, 
656.  In  this  case  there  was  no  concealment  of  the  respond- 
ent's title,  or  delay  in  asserting  his  rights,  which  could  raise 
an  equity  in  favor  of  Conrad  to  claim  compensation  for  im- 
provements.   Secandy  the  court  has  not  charged  him  with 
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any  rent  for  the  use  of  the  premises  daring  his  occupation 
thereof,  which  would  be  a  partial,  if  not  a  full,  compensa- 
tion for  such  improvements.  On  the  whole  case  we  think 
the  judgment  must  be  affirmed  as  to  all  the  appellants. 

The  respondent  asks  this  court  to  reverse  so  much  of  the 
judgment  as  compels  him  to  pay  the  costs  of  the  appellants 
in  the  court  below,  and  also  to  allow  the  respondent  for  the 
use  and  occupation  of  the  premises,  and  have  the  value  of 
such  use  deducted  from  the  amount  due  the  appellants.  The 
record  shows  that  the  respondent  excepted  to  the  order  of 
the  court  requiring  him  to  pay  the  appellants'  costs  of  the 
action.  He  has  not,  however,  excepted  to  any  findings  of 
fact  upon  which  this  order  of  the  court  is  founded,  nor  has 
he  appealed  from  the  judgment  as  finally  entered  against 
him  upon  that  exception,  but  has  complied  with  the  terms 
thereof.  The  respondent  does  not  appear  to  have  taken  any 
exception  in  the  court  below,  because  the  court  did  not  allow 
him  for  the  use  or  occupation  of  the  mortgaged  premises, 
nor  ask  the  court  to  make  any  finding  in  his  favor,  or  other- 
wise, upon  that  subject  We  think  the  respondent  who  has 
not  appealed  is  not,  upon  an  appeal  from  the  judgment  by 
the  opposite  party,  entitled  to  reverse  such  judgment,  or 
any  part  thereof.  By  his  failure  to  appeal  be  must  be  held 
to  have  conclusively  waived  any  errors  committed  by  the 
court  below  which  may  have  prejudiced  his  right  to  a  more 
favorable  judgment.  It  has  been  repeatedly  held  that,  under 
the  code,  upon  an  appeal  from  a  judgment  tried  by  the 
court,  or  by  a  referee,  this  court  does  not  retry  the  case  upon 
its  merits,  except  so  far  as  is  necessary  to  determine  whether 
the  trial  court  has  committed  any  errors  as  to  those  matters 
excepted  to  by  the  appeahng  party ;  and  the  rule  is  the  same 
whether  the  action  be  one  which  was  formerly  deno  minated 
an  equitable  action  or  an  action  at  law;  and  if  none  of  the 
findings  of  fact  are  excepted  to  by  the  appealing  party,  this 
court  will  not  look  into  the  evidence  to  see  whether  they  are 
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supported  or  not,  but  will  simply  determine  whether  the  judg- 
ment entered  is,  as  a  matter  of  law,  sustained  by  such  findings. 

We  are  not  disposed  to  give  any  further  effect  to  the  ex- 
ceptions of  the  respondent,  upon  an  appeal  to  this  court, 
than  was  suggested  in  the  case  of  Maxiodl  v.  JIartmanny  50 
Wis.,  660,  viz.,  that  the  exceptions  of  the  respondent,  in  a 
case  tried  by  the  court  or  a  referee,  "  may  be  available  so 
far  as  they  may  serve  to  sustain  the  judgment."  See,  also, 
Stevens  v,  Millard^  36  Wis.,  83 ;  Pettigrew  v.  Evansville^  25 
Wis.,  233,  234.  To  that  extent  it  is  reasonable  to  allow  the 
respondent  to  avail  himself  of  any  errors  appearing  in  the 
findings,  and  to  which  he  has  filed  exceptions.  To  do  that 
is  not  inconsistent  with  the  position  of  the  respondent  in  ac- 
quiescing in  the  judgment  as  rendered;  but  to  go  further, 
and  allow  him,  on  an  appeal  from  a  judgment  with  which  he 
must  be  conclusively  held  to  be  satisfied,  to  avail  himself  of 
exceptions  to  reverse  the  same  or  any  part  thereof,  seems  to 
us  inconsistent  with  his  position  in  the  case,  and  ought  not 
to  be  allowed. 

By  the  Court, —  The  judgment  of  the  county  court  is 
affirmed. 


Dahlman  vs.  Forsteb,  imp. 

September  S—- September  19, 1S82. 

Estoppel,  by  admissions  in  fudiciai  records. 

Admissions  or  statements  though  appearing  in  judicial  records,  estop 
the  person  niiUdng  them  from  explaining  them  or  denying  their 
truth,  only  as  against  those  who  were  parties  or  claim  rights  under 
Bucli  reconls,  or  who  acted  upon  or  were  influenced  by  such  state- 
ments. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 
The  case  is  stated  in  the  opinion.    The  defendant  Forster 
appealed  from  a  judgment  in  favor  of  the  plaintiff. 
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For  the  appellant  there  was  a  brief  by  Cotzhavseny  Sylvee- 
tcTy  Scheiber  dk  Jones^  and  oral  argument  by  Mr.  Cotzhausen. 

For  the  respondent  there  was  a  brief  by  CottriUy  Rwnson 
<&  Browriy  and  oral  argument  by  Mr.  CottriU. 

Okton,  J.  This  action  was  brought  upon  a  promissory 
note  signed  by  J.  S.  Mabbett  &  Co.,  and  it  was  alleged  in  the 
complaint  that  such  firm  consisted  of  the  defendants,  Oeorge 
Forgter  and  Joseph  S.  Mabbett.  The  defendant  ForateTy  in 
his  answer,  denied  the  partnership.  To  prove  the  partner- 
ship, the  records  and  judgment  roll  in  several  mechanics'  liens 
and  other  suits,  in  which  the  said  Forster  and  Mabbett  were 
parties,  but  in  which  neither  the  payees  nor  holders  of  the 
note  in  suit  were  parties  or  privies,  were  introduced  in  evi- 
dence on  behalf  of  the  plaintiff,  by  which  records  it  appeared 
that  the  defendant  Forster  had  made  a  statement  under  oath, 
at  different  timee  before  and  about  the  time  this  note  was 
given,  that  he  and  said  Joseph  S.  Mabbett  were  partners. 

There  was  some  evidence  on  the  part  of  the  plaintiff  tend- 
ing to  show  that  said  Forster  had  otherwise  acted  as  a  part- 
ner with  said  Mabbett.  It  was  not  shown  that  any  of  the 
payees  or  holders  of  the  note  had  ever  had  any  knowledge 
of  said  records  or  statements,  under  oath,  before  the  note 
was  given  or  negotiated.  The  defendant  Forster  offered  to 
show  that  his  sworn  statement  in  said  records,  that  he  was  a 
partner  of  J.  S.  Mabbett,  originated  from  a  mistake,  and 
through  his  ignorance  of  what  constituted  a  copartnership, 
and  offered  to  explain  the  same,  which  the  court  refused  to 
allow  him  to  do,  in  the  following  language  and  ruling:  "I 
don't  think  it  is  legitimate  for  you  to  change  the  legal  nature 
of  the  act,  which  is  done  beyond  dispute;  you  must  take  it 
with  its  legal  consequences.  It  speaks  for  itself.  I  think  it 
is  a  solemn  admission,  and  we  won't  inquire  into  it."  The  de- 
fendant's counsel  said  to  the  court,  "  You  mean  by  solemn, 
conclusive?"  and  the  court  replied,  "Yes,  sir." 
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There  had  been  some  other  evidence  in  behalf  of  the  de- 
fendant Forster  tending  to  show  the  manner  in  which  the 
business  of  the  pretended  firm  had  been  conducted,  with  a 
view  of  showing  that  he  was  not  a  partner  with  Mabbett, 
and  some  evidence  of  the  real  contract  between  them,  with 
the  same  view.  The  defendant  Mabbett,  as  a  witness  for 
the  defendant  Forster^  was  asked  by  his  counsel,  "  Had  George 
Forster^  in  the  month  of  June,  1874,  or  any  other  time  there- 
after, any  interest  in  the  business,  except  as  an  employee?" 
and  he  answered,  "  That  is  all,  sir."  On  motion  of  plaint- 
iffs counsel  this  evidence  was  stricken  out.  The  defend- 
ant's counsel  then  asked  the  court,  "Am  I  to  understand 
that  all  the  evidence  on  the  part  of  the  defense  as  to  the 
actual  agreement  between  Mabbett  and  Forster  shall  be  ruled 
out?"  and  the  court  replied,  "Yes,  sir."  The  court  there- 
upon directed  the  jury  to  render  a  verdict  for  the  plaintiff 
for  the  amount  of  the  note.  It  would  seem,  from  remarks 
made  by  him  in  connection  with  these  rulings  in  respect  to 
the  legal  effect  of  such  admissions  or  statements  of  a  part- 
nership in  these  various  cases,  the  learned  judge  who  tried 
this  case  rested  them  upon  the  doctrine  of  estoppel,  holding 
that  in  all  cases  thereafter  between  any  and  all  parties  the 
defendant  Forster  would  be  estopped  from  denying  their 
truth  or  explaining  them,  even,  for  he  said:  "  Now  the  ques- 
tion is,  in  view  of  that  proof,  what  is  the  effect  of  it  in  law? 
It  might  have  been  made  under  a  mistake,  but  the  effect 
upon  the  public  is  to  establish,  so  far  as  the  public  are  con- 
cerned, the  fact  of  the  existence  of  the  firm  at  that  time." 
I  quote  this  language  without  any  qualification,  because  such 
was  the  effect  of  the  ruling  in  this  case;  for  there  was  no 
proof  that  the  payees  or  holders  of  the  note  ever  had  any 
knowledge  of  these  records  or  admissions,  or  were  or  could 
have  been  influenced  thereby  in  taking  the  note. 

But  the  learned  judge  made  no  mistake  in  his  statement 
of  the  law,  but  a  mistake  of  fact  only,  perhaps  thinking,  at 
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the  time,  that  there  had  been  proof  of  such  knowledge  or  in- 
fluence ;  for  he  qualifies  the  above  language  by  saying,  "  If 
the  public  dcted  upon  it,  and  put  faith  in  it^  That  thi^ 
qualification  was  intended  to  be  necessary  to  the  correct 
statement  of  the  law  by  the  learned  judge,  is  shown  by  his 
further  remarks:  "It  seems  to  me  that  if  a  man  makes  a 
declaration  either  solemnly  or  casually,  and  /  put  reliance 
upon  itj  and  act  on  it,  that  he  is  estopped  from  ever  gainsay- 
ing it.  That  is  common  sense  and  that  is  the  law."  And  so 
we  think,  "  that  is  common  sense  and  that  is  the  law."  But 
the  trouble  is,  there  was  no  evidence  that  any  of  the  payees 
or  holders  of  this  note  ever  ^^a/)ted  upon^  ov  put  faith  in,  or 
reliance  upon  "  these  statements  of  the  defendant  in  these 
other  cases,  to  which  they  or  any  of  them  were  neither 
party,  nor  privy,  or  ever  had  any  knowledge  of  them,  and 
all  other  evidence  as  to  the  partnership  was  ruled  out  on  the 
ground  that  these  statements  estopped  the  defendant  JFors- 
ter  from  gainsaying  them  or  explaining  them,  and  as  conclu- 
sive of  the  question.  We  might  stop  here,  for  the  error  is 
plain  and  palpable,  but  the  learned  counsel  of  the  respondent, 
in  his  brief,  contends  that  such  statements  were  an  estoppel 
and  conclusive,  whether  the  parties  who  took  the  note  knew 
of  them,  or  were  influenced  by  them  in  taking  the  note  or 
not,  or  were  or  were  not  parties  or  privies  to  such  records, 
on  the  ground,  as  we  understand  him,  that  such  estoppel  is 
tyypuUic  records,  of  which  all  the  world  must  take  notice, 
and  we  are  cited  to  Bigelow  on  Estoppel  as  authority  to  sus- 
tain this  position.  By  reference  to  this  valuable  work  it 
will  be  observed  that  one  of  the  essentials  of  such  an  estop- 
pel is  that  only  such  as  were  parties  or  claim  rights  under 
such  judicial  records,  or  acted  upon  or  were  influenced  by 
them,  can  claim  such  an  estoppel.  Bigelow  on  Estoppel,  4. 
The  doctrine  of  estoppel,  as  to  the  existence  of  a  partner- 
ship, is  rested  on  the  same  principle  in  all  cases.  Id.,  470, 
508.  It  is  an  essential  principle  of  estoppel  that  the  con- 
VOL.  LV— 25 
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duct  of  a  person  has  been  influenced  by  the  statements  or 
conduct  of  another,  and  because  so  influenced  he  shall  be 
protected  and  the  other  estopped. 

The  case  of  CorMm  v.  Barton^  43  Barb.,  435,  cited  by  the 
learned  counsel  of  the  respondent,  is  that  where  one  acts  as  a 
partner  it  is  evidence  of  the  partnership,  but  not  conclusive. 

The  case  of  Vam,  Orman  v.  Phehpa^  9  Barb.,  500,  is  that  & 
tenant  in  common,  who  has  procured  a  partition  and  stated 
under  oath,  in  his  petition  therefor,  that  a  certain  other  per- 
son was  a  tenant  in  common  with  him,  is  estopped  from  deny- 
ing that  he  was  such,  in  an  action  of  trespass  upon  the 
premises  and  doing  damage,  against  the  servants  of  such 
other  person,  and  recognizes  the  doctrine  above  stated. 

The  reference  to  1  Greenl.  Ev.,  §§  22, 27, 205,  rests  estoppel 
by  admissions  in  judicial  proceedings  upon  the  requisites 
that  others  are  party  or  privy  thereto,  or  influenced  thereby, 
and  estoppel  by  other  admissions,  upon  the  latter  requisite 
alone.  The  principle  is  elementary  that  estoppel  must  rest 
upon  one  of  these  requisites.  1  Greenl.  Ev.,  §§  206, 207.  And 
the  learned  judge  who  tried  the  case  needs  no  correction  on 
this  question,  for  he  stated  the  law  correctly,  as  we  have  seen ; 
and  the  error  consists  only  in  the  application  of  it  to  a  case 
where  there  was  no  proof  that  any  of  the  persons  holding 
this  note  were  party  or  privy  to  the  record  admissions  of 
J^orsteTj  or  had  any  knowledge  of  them,  or  were  influenced 
by  them.  The  other  alleged  errors  in  the  record  need  not  be 
noticed,  for  they  may  not  exist  on  the  determination  of  a 
future  triaL 

By  the  Ocmrt. —  The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 
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Clevelaih)  and  others,  Executors,  vs.  Hopkins,  imp. 

September  4 — September  19, 1882, 

Attorney  at  Law.    flj  Unauthorized  appearance, 
Vacatino  Judgment.    (2 J  Exercise  of  discretion  not  interfered  with. 
(S,  4)  Abuse  of  discretion, 

[1.  The  effect  of  the  unauthorized  appearance  of  an  attorney  in  behalf 
of  a  party,  somewhat  considered.] 

2.  Where  the  circuit  court  has  exercised  the  discretion  vested  in  it  by 
sec.  2832,  R.  S.,  this  court  will  not  interfere  unless  there  has  been  a 
manifest  abuse  of  such  discretion.    Smith  v.  Smith,  51  Wis.,  668. 

8.  But  such  discretion  must  be  a  legal  discretion,  and  where  an  appli- 
cation, made  in  time,  presents  a  case  within  the  statute  and  is  ac- 
companied by  a  verified  answer  alleging  a  good  defense  on  the 
merits,  it  is  a  manifest  abuse  of  cliscretion  not  to  open  the  judgment 
upon  reasonable  terms. 

i.  So,  where  it  appears  that  a  defendant  knew  nothing  of  an  action 
until  he  saw  in  the  newspapers  an  account  of  the  entry  of  the 
judgment,  and  that  the  attorneys  who  appeared  for  him  in  the  ac- 
tion did  so  inadvertently  and  without  authority  from  him,  it  is 
held  that  an  application  to  set  aside  the  judgment,  made  within 
two  months  after  the  entry  thereof  and  accompanied  by  an 
affidavit  of  merits  and  a  verified  answer  alleging  a  perfect  defense 
on  the  merits,  should  have  been  granted,  and  an  order  denying  the 
same  is  reversed. 

APPEAL  from  the  Circuit  Court  for  Milwcmkee  County. 

This  action  was  commenced  April  3, 1862,  by  the  service 
of  the  summons  upon  the  Marine  Bank  and  certain  alleged 
stockholders  of  the  bank,  including  the  appellant.  The 
sheriflPs  return  was  to  the  effect  that  he  had  served  the  sum- 
mons upon  certain  defendants  named,  including  the  appel- 
lant, by  leaving  a  copy  thereof  at  theu*  several  and  usual 
places  of  abode  (they  not  being  found),  with  members  of 
their  respective  families,  persons  of  suitable  age  and  discre- 
tion, to  whom  he  stated  the  contents  thereof.  The  complaint 
alleged  that  Hopkina  owned  $900  stock  in  the  bank.  April 
27, 1869,  the  court  ordered  and  adjudged  that  the  bank  had 
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surrendered  its  corporate  rights,  privileges,  and  franchises, 
and  that  the  same  bo  dissolved ;  and  thereupon  the  court  re- 
ferred the  cause  to  Samuel  M.  Dixon,  Esq.,  to  examine  and 
report  as  to  certain  matters,  including  the  names  of  the 
stockholders.  November  19,  1880,  upon  what  appears  to  be 
the  consent  of  the  attorneys  for  the  respective  parties,  and 
the  request  of  the  referee,  the  court  appointed  Hugh  Kyan, 
Esq.,  as  referee  in  place  of  Dixon.  October  19,  ISSl,  the 
referee  so  appointed  made  his  report,  which  was  confirmed 
by  the  court  and  judgment  entered  thereon  November  21, 
1881.  December  31,  1881,  the  court,  upon  aflSdavits  and  a 
proposed  answer,  verified  by  said  appellant,  granted  an  order 
to  show  cause  why  the  judgment  should  not  be  set  aside  as 
to  the  appellant,  and  he  allowed  to  file  such  answer  in  the 
cause.  The  order  to  show  cause  was  met  by  opposing  affi- 
davits, and,  after  being  argued  by  the  respective  counsel  and 
taken  under  advisement,  was  finally  denied  by  the  court  May 
25,  1882,  and  from  the  order  entered  thereon  this  appeal  is 
brought.     [See  Cleveland  v.  Bumhairiy  poat^  p.  598.] 

For  the  appellant  there  were  briefs  by  Winfield  (&  A.  A. 
Z.  Smithy  and  oral  argument  by  M?\  Winfidd  Stnith, 

For  the  respondents  there  was  a  brief  by  E,  Mariner  and 
Geo.  H.  NoyeSy  and  oral  argument  by  Mr.  Ifoyes. 

Cassoday,  J.  There  is  no  claim  that  the  summons  was  per- 
sonally served,  nor  that  the  appellant  had  any  personal 
knowledge  of  the  pendency  or  existence  of  the  suit  until  after 
the  entry  of  judgment.  The  name  of  the  person  with  whom 
the  summons  was  left  does  not  appear.  It  does  state  that  it 
was  left  with  a  member  of  his  family,  but  this  would  seem 
to  be  a  mere  conclusion  of  the  officer  making  the  return. 
Johnson  V.  Curtis,  51  Wis.,  597.  By  naming  or  describing 
the  person  with  whom  the  summons  was  left,  it  might  be 
made  to  appear  that  such  person  was  not  at  the  time  a  mem- 
I  ber  of  the  appellant's  family.    However  this  may  be,  it  is 
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manifest  from  the  affidavits  that  the  appellant  never  had 
any  notice  of  the  suit,  much  less  that  he  ever  authorized  any- 
one to  appear  for  him  in  the  case.  About  the  time  of  the 
commencement  of  the  suit  the  president  of  the  bank  retained 
the  firm  of  Butler,  Buttrick  &  Cottrill  as  attorneys  for  the 
bank,  and  directed  them  to  appear  as  attorneys  for  certain  of 
the  defendants  therein,  including  the  appellant,  an  alleged 
stockholder.  But  it  does  not  appear  that  the  president  of  the 
bank  had  any  authority  from  Hophuis  to  give  any  such  di- 
rection as  to  him.  On  the  contrary,  it  appears  from  his  tes- 
timony and  affidavit  that  he  knew  nothing  of  such  a  suit 
until  he  saw  in  the  newspapers  an  account  of  the  entry  of  the 
judgment.  If  he  knew  nothing  of  the  suit,  then  he  had  no 
occasion  to  employ  attorneys  to  defend  the  same.  Moreover, 
Mr.  Butler  and  Mr.  Cottrill,  who  seems  to  have  had  charge 
of  the  case  on  the  part  of  the  bank  and  other  defendants, 
both  disclaim  any  authority  /roTTi  Hopkins  to  appear  in  his 
behalf.  Such  being  the  facts,  was  the  unauthorized  and  un- 
doubtedly inadvertent  appearance  of  Butler,  Buttrick  & 
C!ottrill  in  behalf  of  Hopkins  conclusive  upon  the  latter? 
Undoubtedly  many  conflicting  opinions  can  be  found  in  the 
books  upon  this  question. 

In  Am,  Lia,  Co.  v.  Oakley^  9  Paige,  498,  cited  by  counsel 
for  the  respondent.  Chancellor  Walworth  states  the  rule 
thus :  "  As  a  general  rule,  when  a  suit  is  commenced  or  de- 
fended, or  any  other  proceeding  is  had  therein,  by  one  of 
the  regular  licensed  solicitors,  it  is  not  the  practice  of  the 
court  to  inquire  into  his  authority  to  appear  for  his  supposed 
chent.  But  if  the  party  for  whom  such  solicitor  appears,  or 
assumes  to  act,  denies  his  authority  and  applies  to  the  court 
for  the  relief  lefore  the  admrse jparty  has  acquired  any  rights 
or  suffered  any  prejudice  in  consequence  of  the  acts  of  the 
solicitors,  the  coiu-t  may  correct  the  proceeding,  and  may 
compel  the  solicitor  who  has  assumed  to  act  without  au- 
thority to  pay  the  costs  to  which  the  parties  have  been  sub- 
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jected  in  consequence  of  his  improper  interference.  Wright 
V.  Cdsile,  3  Mer.,  12 ;  French  v.  French,  4  Law  Rec.  (N".  S.), 
123;  Zord  v.  KeUett,  2  Mylne  &  K.,  1.  In  cases,  however, 
where  the  adverse  party  has  acquired  rights,  or  been  sub- 
jected to  costs  by  proceedings  in  the  name  of  a  party  who 
afterwards  denies  the  authority  of  the  Mtorney  or  solicitor 
who  has  thus  proceeded,  -the  courts  are  in  the  habit  of  per- 
mitting the  proceedings  to  stand  where  the  solicitor  or  attor- 
ney is  a  responsible  man,  and  leaving  the  party  injured  by 
such  unauthorized  proceedings  in  his  name  to  seek  his 
redress  against  such  solicitor  or  attorney  by  a  summary  ap- 
plication to  the  court  or  otherwise.  Dundaa  v.  Dutens,  1 
Ves.  Jr.,  196;  Denton  v.  Noyes,  6  Johns.,  297;  Cox  v. 
Meholh,  2  Teates,  547;  Ex  parte  Stuckey,  2  Cox  Gas.,  283.*' 
Here  it  would  seem  that  the  application  to  the  court  was 
"  before  the  adverse  party  had  acquired  any  rights  or  suf- 
fered any  prejudice  in  consequence  of  the  acts  of  the 
solicitors."  In  this  ctate,  however,  the  question  has  been 
somewhat  simplified  by  the  statute,  which  provides  that 
**  the  court,  or  a  judge,  may  likewise,  in  discretion,  and  upon 
such  terms  as  may  be  just,  at  any  time  within  one  year  after 
notice  thereof,  relieve  a  party  from  a  judgment,  order,  or 
other  proceeding  against  him,  through  his  mistake,  inadvert- 
ence,, surprise,  or  excusable  neglect,"  etc.  Sec.  2832,  R.  S. 
(sec.  38,  ch.  125,  R.  S.  1858).  Where  the  circuit  court  has 
exercised  the  discretion  thus  vested,  it  has  frequently  been 
held  that  "  this  court  will  not  interfere  unless  there  has  been 
a  manifest  abuse  of  such  discretion."  Smith  v.  Smith,  51 
Wis.,  668,  and  cases  there  cited.  But  it  has  also  been  fre- 
quently held,  in  eflfect,  that  such  discretion  must  be  a  legal 
discretion,  and  where  the  application  is  made  in  time,  and 
presents  a  case  of  '*  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect,"  accompanied  by  a  verified  answer  alleging 
a  good  defense  on  the  merits,  it  is  a  manifest  abuse  of  dis- 
cretion not  to  open  the  judgment  upon  reasonable  terms. 
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Johnson  v.  Eldred,  13  Wis.,  482;  BuUer  v.  Mitchell,  15  Wis., 
S55;  S.  a,  17  Wis.,  54;  Hanson  v.  Michdson,  19  Wis.,  498. 

Such  is  the  rule  even  where  attorneys  have  appeared  in 
the  case  by  authority,  and  the  reasons  for  holding  th9  same 
way  are  manifestly  stronger  where  they  have  appeared  with- 
out authority.  Here  the  motion  was  made  within  two 
months  after  the  entry  of  the  judgment,  and  hence  the  crit- 
icism of  some  of  the  above  cases  in  MoKnigM  v.  Limngsiony 
46  Wis.,  356,  is  not  applicable.  As  the  motion  papers  were 
accompanied  by  an  affidavit  of  merits,  it  is  unnecessary  to 
consider  the  question  of  its  necessity.  See  Levy  v.  Goldberg^ 
40  Wis.,  315;  Tcmn  of  Omro  v.  Ward,  19  Wis.,  232.  The 
motion  was  also  accompanied  by  a  verified  answer,  denying 
that  he  had  ever  at  any  time  been  a  stockholder  in  the  de- 
fendant bank,  and  alleging  that  he  had  never  owned  or  held 
any  stock  whatever  in  the  defendant  bank.  Since  the  de- 
fendant Hopkms  was  sought  to  be  made  liable  solely  on  the 
ground  that  he  was  such  stockholder,  the  answer,  if  true, 
would  seem  to  present  a  perfect  defense  upon  the  merits. 
Without  going  further  into  details,  we  are  clearly  of  the 
opinion  that  the  motion  papers  brought  the  case  within  the 
provisions  of  the  statute  quoted,  and  hence  the  motion  should 
have  been  granted. 

For  the  reasons  given  the  order  of  the  circuit  court  deny- 
ing the  motion  of  the  defendant  Hopkins  must  be  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to 
law. 

By  the  Court. —  It  is  so  ordered. 
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Maeshall  and  wife  vs.  Helleb. 

September  4  ^September  19, 1882. 

False  imprisonment:  Misleading  instructions:  Excessive  damages. 

1.  An  instruction  to  the  jury  that  "  fasle  imprisonment  is  any  unlaw- 
ful  restraint  of  a  man's  liberty  ...  by  words  and  an  array  of 
force,  without  bolts  or  bars,  in  any  locality  whatever,"  unaccom- 
jMinied  by  any  explicit  statement  of  what  words  and  array  of  force 
would  constitute  an  imprisonment,  is  hdd^  though  theoretically 
correct,  to  have  had  a  tendency  to  confuse  or  mislead  the  jury  in 
a  case  where  no  conversation  or  conduct  towards  the  plaintiff, 
with  an  array  of  force,  was  shown  by  the  evidence,  aud  where 
there  was  no  imprisonment  unless  the  plaintiff  was  actually- 
locked  in. 

£•  The  damages  awarded  in  this  case  are  held  to  be  excessive. 

APPEAL  from  the  County  Court  of  Milwaukee  County. 

Action  for  false  imprisonment  of  the  plaintiff  wife.  The 
first  trial,  in  the  county  court,  resulted  in  a  verdict  for  the 
plaintiffs  for  $200,  which  was  set  aside  on  the  ground  that  it 
was  contrary  to  the  evidence.  "Upon  the  second  trial,  Mrs^ 
Marshall  testified,  among  other  things,  that  she  went  to  the 
defendant's  store  to  see  if  she  could  get  pay  for  work  she 
had  been  doing  for  one  Mies,  a  tailor  employed  by  the  de- 
fendant; that  she  had  with  her  one  pair,  and  al  home  five 
pairs,  of  pantaloons  which  she  had  made  for  Mies ;  that  she 
showed  the  work  to  the  defendant,  who  said  the  pantaloons 
were  his,  he  having  given  them  to  Mies  to  make,  and  told 
her  to  bring  the  six  pairs  and  he  would  pay  for  them  at  the 
price  Mies  was  to  pay  her;  that  she  asked  him  if  he  would 
pay  all  that  Mies  was  owing  her  and  he  said  he  would  not ; 
that  she  then  said  she  was  going  to  some  other  store,  and  he 
asked  her  name;  that  she  did  not  tell  him  her  name  but 
started  to  go ;  that  he  then  called  the  bookkeeper  and  told 
him  to  lock  the  door;  that  the  bookkeeper  locked  the  door 
and  stood  by  it  for  about  half  an  hour,  and  that  she  was 


Digitized  by 


Google 


AUGUST  TERM,  1882.  395 

Marshall  and  wife  vs.  Heller. 

then  permitted  to  go  away.  Several  witnesses,  called  for 
the  defense,  testified  that  the  door  was  not  locked  and  that 
persons  were  passing  in  and  out  of  the  store  while  Mrs. 
Marshall  was  there.  Other  evidence,  and  the  instructions 
given  to  the  jury  will  sufficiently  appear  from  the  opinion. 
There  was  a  verdict  for  the  plaintiflfs,  assessing  the  damages 
at  $650.  A  motion  for  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  law  and  the  evidence,  was  denied, 
and  from  a  judgment  on  the  verdict,  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Winfidd  &  A.  A. 
L.  Smithy  and  oral  argument  by  Mr.  Winfield  Smith. 

For  the  respondents  there  was  a  brief  by  K.  Shaayvan^ 
their  attorney,  and  G.  K.  Martin^  of  counsel,  and  oral  argu- 
ment by  Mr.  Martin. 

Cole,  C.  J.  The  learned  counsel  for  the  defendant,  on  the 
trial,  took  exceptions  to  certain  portions  of  the  charge  which 
he  now  insists  were  not  warranted  by  any  evidence  in  the 
case,  and  were  calculated  to  mislead  the  jury  to  the  prejudice 
of  his  client.  At  the  outset  of  his  charge  the  learned  county 
judge  gave  a  definition  of  the  legal  term  "  false  imprison- 
ment." He  told  the  jury  that  false  imprisonment  is  any  un- 
lawful restraint  of  a  man's  liberty,  whether  in  a  place  made 
use  of  for  imprisonment  generally,  or  in  one  used  only  on 
the  particular  occasion,  or  by  words  and  an  array  of  force, 
without  bolts  or  bars,  in  any  locality  whatever.  Now,  one 
criticism  made  on  this  charge  is  that  while  the  general  defini- 
tion of  false  imprisonment  may  be  theoretically  correct,  yet, 
as  it  includes  acts  which  the  defendant  was  not  shown  to 
have  committed,  the  jury  should  have  been  explicitly  told 
what  ^^  words  and  array  of  force  ^^  would  constitute  false 
imprisonment. 

But  this  is  not  the  only  objection  to  the  charge.  Further 
on  in  his  remarks  the  learned  judge  told  the  jury  that  if 
they  found  that  the  store  was  not  locked,  but  should  find 
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from  the  conversation  had  between  the  parties  upon  the  oc- 
casion of  plaintiff  being  in  the  store,  and  the  conduct  of  the 
defendant  towards  her,  that  there  was  such  an  array  of  force, 
in  connection  with  the  words  spoken,  as  comes  within  the 
definition  of  false  imprisonment  as  read  to  them,  this  would 
constitute  false  imprisonment.  Here,  again,  was  a  failure  to 
distinctly  inform  the  jury  what  Tvords  and  array  of  force 
would  amount  to  a  false  imprisonment.  If  the  evidence  had 
shown  that  the  defendant  threatened  the  plaintiff,  or  said  to 
her  that  she  should  not  depart  from  the  store  unless  she  left 
the  pants,  and  had  ordered  his  clerks  not  to  let  her  go  away, 
and  they  had  compelled  her  to  remain  against  her  will,  this 
would  be  imprisonment,  though  no  actual  violence  was  used. 
She  might  then  well  say  that  she  was  deprived  of  her  liberty ; 
that  she  could  not  depart  from  the  store  as  she  desired;  that 
force  was  at  hand  ready  to  compel  her  to  stay;  and  that 
there  was  an  entire  restraint  upon  her  will  and  conduct. 
This  would  doubtless  amount  to  imprisonment,  for  she  was 
not  obliged  to  incur  the  risk  of  personal  violence  and  in- 
sult, by  attempting  to  go,  until  actual  violence  was  used. 
Bird  V.  JoTieSy  7  Q.  B.,  744;  Pike  v.  Hansoriy  9  K  H.,  491; 
Smith  V,  State,  7  Humph.,  43.  "  Imprisonment  is  any  re- 
straint of  the  personal  liberty  of  another;  any  prevention  of 
his  movements  from  place  to  place,  or  his  free  action  accord- 
ing to  his  own  pleasure  and  will.  A  man  is  imprisoned 
when  he  is  under  the  control  of  another  in  these  respects,  or 
either  of  them,  against  his  will."  Judge  Baldwin,  in  JoAn- 
son  V.  TornpkiTis,  Baldw.,  571-600. 

Now,  as  the  defendant's  counsel  says,  there  was  no  conver- 
sation and  conduct  towards  the  plaintiff  with  an  array  of 
force  shown  in  the  evidence.  There  was  no  false  imprison- 
ment, unless  the  door  was  locked  and  she  prevented  from 
going  aAvay.  The  plaintiff  herself  does  jiot  pretend  there 
was  any  other  sort  of  imprisonment.  She  even  says:  "  No- 
body asked  me  to  leave  the  pants."    The  only  act  of  wrong- 
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ful  restraint  or  imprisonment,  according  to  her  statement, 
was  locking  her  in  the  store.  "What  the  learned  county  judge 
said  as  to  "  words  and  an  array  of  force  without  bolts  or 
bars,"  as  amounting  to  imprisonment,  was  entirely  outside 
of  the  case,  and  mischievous  in  its  tendency.  For  the  jury 
might  have  found  under  the  instruction  that,  though  the 
store  was  not  locked,  yet,  because  the  defendant  told  her  she 
could  not  go  away  without  leaving  the  pants,  and  because  he 
had  clerks  about  the  store  who  could  have  compelled  her  to 
remain  against  her  will,  had  they  been  ordered  to  do  so,  that 
this  would  make  out  a  case  of  false  imprisonment,  though 
no  one  actually  interfered  with  her  going  away.  "We  are 
therefore  constrained  to  the  conclusion  that  the  jury  must 
have  been  confused,  or  misled,  by  what  was  said  in  the  charge 
about  "  words  and  an  array  of  force,"  as  constituting  false 
imprisonment,  and  that  the  case  has  not  been  fairly  submit- 
ted. No  restraint  or  imprisonment  of  that  character,  or 
which  would  come  within  the  definition  on  that  point,  was 
complained  of. 

We  feel  it  our  duty  to  make  another  remark,  in  view  of 
what  the  record  shows.  The  amount  of  damages  allowed  by 
the  jury  is  out  of  all  proportion  to  the  wrong  done  the 
plaintiff,  even  accepting  her  own  version  of  the  matter.  Had 
the  motion  for  a  new  trial  been  made  on  the  ground  that 
the  verdict  was  excessive,  it  should  have  been  granted  for 
that  reason  alone.  The  jury  must  have  acted  under  some 
strange  mistake  as  to  the  law  or  facts  of  the  case,  in  order 
to  reach  the  result  they  did.  The  cause  of  justice  and  right 
will  be  promoted  by  setting  this  verdict  aside. 

By  the  Court —  The  judgment  of  the  county  court  is  re- 
versed, and  a  new  trial  ordered. 
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Eat  and  others  vs.  Northrup 
September  5 '-' September  19, 188S, 

VACATiNa  JuDOMENT.    (IJ  When  refusal  to  set  aside  judgment  not  di9- 

turhed,    C2J  Laches, 
Payment.    (SJ  Whether  payment  to  assignor  is  good,  wlien  assignment 

is  void  <M  between  the  parties  thereto  f 

"L  A  motion  to  set  aside  a  judgment  and  to  permit  the  filing  of  an 
amended  pleading  is  usually  very  much  in  the  discretion  of  the 
court  to  wliich  it  is  addressed,  and  the  decision  of  tliat  court  will 
not  be  disturbed,  unless  the 'case  presents  strong  grounds  for  hold- 
ing that  such  discretion  was  not  justly  and  fairly  exercised. 

S.  An  action  to  foreclose  a  mortgage  was  commenced  by  the  assignee 
thereof  December  6,  1879;  the  answer  was  served  December  29; 
the  cause  was  continued  from  time  to  time  tmtil  the  January  term, 
1881,  when,  upon  due  notice,  it  was  brought  to  trial;  the  findings 
of  the  court  were  filed  and  judgment  entered  February  8,  1881; 
on  February  15,  the  costs  were  taxed  and  inserted  therein;  and  on 
February  21,  notice  of  the  entry  of  judgment  was  served  on 
the  defendant.  January  25, 1882,  defendant  moved  to  set  aside  the 
judgment  and  to  be  permitted  to  file  an  amended  answer.  The 
only  reason  for  the  delay  disclosed  was  that  defendant  was  in- 
formed by  the  mortgagee  that  he  would  try  and  arrange  matters- 
with  the  assignees  so  that  the  action  would  not  be  pressed.  It  ap- 
X)eared  that  the  facts  stated  in  the  proposed  answer  were  known  to 
the  defendant  when  the  first  answer  was  served.  Held,  that  the 
defendant  was  guilty  of  laches,  and  his  motion  was  proi)erly 
denied. 

8.  Whether  in  an  action  of  foreclosure  brought  by  assignees  of  a 
mortgage,  a  payment  to  the  original  mortgagee  after  the  assign- 
ment and  without  the  knowledge  or  assent  of  the  assignees,  can  be 
set  up  as  a  defense,  on  the  groimd  that  the  assignment  is  void  as 
between  assignor  and  assignees,  quaere, 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  case  is  thus  stated  by  Mr.  Justice  Taylor: 

"  This  is  an  appeal  from  an  order  refusing  to  set  aside  a 

judgment  of  foreclosure  and  permit  the  defendant  to  file  an 

amended  answer.    The  action  was  to  foreclose  a  mortgage 

given  by  the  defendant  to  his  father,  E.  L.  Northrup,  and  by 
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tMiid  E.  L.  Korthrup  assigned  to  the  plaintiffs.  The  action 
was  commenced  on  the  6th  of  December,  1879.  The  de- 
fendant appeared,  in  the  action  by  his  attorney  and  served 
his  answer  December  26,  1879.  The  cause  was  continued 
from  time  to  time  until  the  January  term,  1881,  when,  upoUv 
due  notice  of  trial,  the  case  was  brought  to  a  hearing,  and 
on  the  13th  of  said  month  the  judge  before  whom  the 
case  was  tried  made  his  findings  therein,  and  the  same  were 
filed  in  the  clerk's  office  on  February  8,  1881,  upon  which 
-day  judgment  of  foreclosure  was  duly  entered,  and  the  costs 
were  taxed  and  inserted  therein  on  the  15th  of  said  month. 
Kotice  of  the  entry  of  judgment  was  served  on  the  defendant 
on  February  21,  1881.  On  January  25, 1882,  the  defendant 
filed  a  proposed  amended  answer  in  the  action,  and  upon  his 
own  affidavit,  the  affidavits  of  his  attorney,  W.  W.  D. 
Turner,  J.  Dobbs,  and  E.  L.  Northrup,  moved  the  court  to 
set  aside  the  judgment  and  permit  him  to  file  his  proposed 
amended  answer  and  defend  the  action.  The  motion  was 
denied,  and  from  the  order  denying  the  motion  he  appealed 
to  this  court." 

For  the  appellant  there  was  a  brief  by  W.  W.  J).  Turnery 
his  attorney,  with  Cliarlea  E,  Shepard,  of  counsel,  and  oral 
■argument  by  Mr.  T,  R,  Shepard. 

B.  K.  Miller  J  Jr,^  of  counsel  for  the  respondent,  to  the  point 
that  the  granting  or  denying  of  the  order  appealed  from  was 
a  matter  within  the  sound  discretion  of  the  court  below,  and 
that  this  court  will  not  interfere  xmless  there  has  been  a 
gross  and  manifest  abuse  of  such  discretion,  cited:  1  Sim- 
mons' Dig.,  552,  and  cases  cited ;  Seymour  v.  Supervisors  of 
Chippewa  Co.y  40  Wis.,  62;  Smith  v.  Smith,  51  id.,  668;  Mo- 
Laren  v.  Kehlory22  id.,  300;  Churchill  v.  Welsh,  47  id.,  54; 
Union  I/umiber  Co.  v.  Supervisors^  47  id.,  248. 

Tatlob,  J.  From  the  statement  of  the  facts  of  the  case 
it  is  evident  that  the  appellant  was  guilty  of  laches  in  not 
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putting  in  his  defense  in  his  original  answer,  and  also  in  not 
moving  promptly  for  relief  after  judgment  was  entered 
against  him.  His  only  reason  for  delaying  the  matter  is 
that  he  was  informed  by  his  father,  the  original  mortgagee, 
that  he  would  endeavor  to  arrange  the  matter  with  the  re- 
spondent so  that  the  foreclosure  suit  would  not  be  pressed 
against  him.  This  might  have  been  some  excuse  for  not  de- 
fending the  action,  but  it  was  no  excuse  for  not  moving 
promptly  to  set  it  aside  after  judgment  was  entered  against 
him.  It  is  also  evident  from  the  affidavits  that  the  facts 
stated  in  the  proposed  amended  answer  were  as  well  known 
to  the  appellant  when  he  filed  his  original  answer  as  they 
were  when  he  proposed  to  file  the  amended  one.  That  his 
original  answer  did  not  set  out  any  facts  constituting  a  de- 
fense to  the  action  is  now  admitted,  and  it  is  a  matter  of  very 
grave  doubt  whether  the  proposed  amended  one  sets  out  facts 
constituting  a  defense.  The  answer  admits  that  the  mort- 
gage jind  notes  were  valid  as  between  himself  and  his  father, 
the  mortgagee,  and  that  if  he  had  not  paid  them  to  E.  L. 
Northrup,  as  he  claims  to  have  done  after  they  were  assigned 
to  the  respondents,  he  would  not  have  any  defense  to  them 
in  the  hands  of  the  respondents.  He  claims  that  having  paid 
them  to  the  mortgagee  after  they  had  been  assigned  to  the 
respondents,  and  after  they  had  acquired  such  an  interest  in 
them  as  would  have  entitled  them  to  maintain  an  action  upon 
them  against  the  appellant,  he  has  the  right  to  defeat  their 
action  by  such  payment  made  without  their  knowledge  or 
assent.  The  ground  of  this  claim  is  that  the  contract  by 
-which  the  respondents  claim  title  to  the  notes  and  mortgage 
is  void  as  between  the  assignor,  E.  L.  Northrup,  and  the 
respondents. 

We  think  there  are  very  grave  doubts  whether  such  pay- 
ment made  to  the  respondents'  assignor,  after  the  assignee 
had  acquired  a  right  of  action  on  the  assigned  notes  and 
mortgage,  as  against    the  appellant,  made  without  their 
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knowledge  or  consent,  can  now  be  set  up  as  a  defense 
to  their  action.  Armstrong  v.  Oihsoriy  31  Wis.,  61;  Knights 
V.  Putnam^  3  Pick.,  185.  But  if  such  payment  can  be  set 
up  as  a  defense,  because  the  contract  of  assignment  between 
the  mortgagee  and  the  respondents  is  illegal  and  void  as  be- 
tween the  assignor  and  assignee,  the  appellant  has  shown  no 
excuse  for  not  interposing  it  in  proper  time,  except  his 
reliance  upon  the  promise  of  the  assignor  to  settle  the  same, 
so  as  to  prevent  the  further  prosecution  of  the  action.  If 
the  assignor  has  failed  to  prevent  the  respondents  from  ob- 
taining a  judgment  against  the  appellant,  he  must  look  to 
him  for  any  damages  he  may  have  suffered  by  reason  of 
such  judgment.  A  motion  of  this  kind  is,  usually,  very 
much  in  the  discretion  of  the  court  to  which  it  is  addressed, 
and  this  court  will  not  reverse  an  order  of  this  kind  unless 
the  case  presents  strong  grounds  for  holding  that  the  discre- 
tion of  the  court  to  whom  the  motion  is  addressed  was  not 
justly  and  fairly  exercised.  See  cases  cited  in  the  brief  of  the 
learned  counsel  for  the  respondents.  We  think  there  was  no 
abuse  of  discretion  in  refusing  to  set  aside  the  judgment. 

By  the  Court. —  The  order  of  the  circuit  court  is  aflBrmed, 
and  the  cause  remanded  for  further  proceedings. 


Chueoh  vs.  Joint  School  Disi^riot  No.  12  of  the  Towns 
OF  Geemantown  and  Menomonee. 

September  6 ^September  19,  1S8S. 

Equtty:    Injunction,    fl)  Taking  of  land  for  public  use,  toithout  com- 

pensation,  may  be  enjoined. 
Pleading.    fSJ  Complaint  construed, 

1.  An  attempt  to  enter  upon  and  take  permanent  poeeession  of  land 
for  public  use  without  the  assent  of  the  owners  and  without  the 
damages  having  been  ascertained  or  tendered,  may  be  restrained 
by  injunction. 
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2,  An  allegation  in  the  complaint  that  the  defendant  threatens  to  take 
possession  of  the  plaintiflTs  land  "without  first  having  acquired 
any  right  or  title  thereto  or  any  leave  or  license  to  enter  upon  the 
same,"  is  construed  as  substantially  stating  that  the  defendant 
threatens  to  take  the  land  without  first  having  paid,  tendered  or 
deposited  the  compensation  therefor  as  required  by  the  statute  as 
a  condition  precedent  to  acquiring  any  right  or  title  thereto. 
Diedt-ichs  v,  K  W.  U,  Railway  Co,,  33  Wis.,  219,  distinguished. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  case  is  sufficiently  stated  in  the  opinion.  The  plaint- 
iff appealed  from  a  judgment  dismissing  the  complaint,  and 
dissolving  a  temporary  injunction. 

For  the  appellant  there  was  a  brief  by  Friaby  <&  WeUy  and 
oral  argument  by  Mr.  Friahy: 

Upon  a  demurrer  ore  ienus  a  more  liberal  rule  prevails  in 
support  of  the  pleading  than  if  it  had  been  formally  de- 
murred to.  Lutheran  Evangelical  Chv/rch  v.  Gristyau^  34: 
Wis.,  328;  30  id.,  162,  167;  14  N.  T.,  247;  22  Barb.,  388, 
394;  23  id.,  25,  30.  This  is  not  a  case  of  mere  fugitive  and 
temporary  trespass.  The  complaint  shows  that  the  defend- 
a.nt  was  about  to  take  and  permanently  occupy  a  portion  of 
the  plaintiff's  premises  without  right  so  to  do.  Such  taking 
would  inflict  injury  reaching  to  the  "  very  substance  and 
value  of  the  estate,"  and  go  to  the  "  destruction  of  it  in  the 
<5haracter  in  which  it  was  enjoyed  "  by  the  plaintiff.  To  re- 
strain such  impending  trespass,  courts  of  equity  will  interfere 
by  injunction.  Lumsden  v.  Milwaukee^  8  Wis.,  485 ;  TrasteeSy 
€tc.  V.  Hoesaliy  13  id.,  348 ;  Varick  v.  Mayor ^  etc.,  4  Johns. 
Ch.,  53;  High  on  Inj.,  sec.  707;  2  Story's  Eq.  Jur.,  sees.  927, 
928;  Sc^idder  v.  Trmton  D.  F.  Co.,  23  Am.  Dec.,  756;  String- 
ham  V.  O.  (&  M.  Railroad  Co.,  33  Wis.,  471 ;  Bohlman  v.  O. 
B.  (&  L.  P.  Railway  Co.,  30  id.,  105;  Powers  v.  Bears,  12 
id.,  214;  Diedrichs  v.  N.  W.  U.  Railway  Co.,  33  id.,  219; 
Gram^t  v.  Crow,  47  Iowa,  632 ;  Poirier  v.  Fetter,  20  Kans.,  47 ; 
JSmithmayd  v.  McLaughlin,  9  C.  E.  Green,  181 ;  Gardner  v. 
Newburgh,  2  Johns.  Ch.,  161;  Anderson  v.  CoinmisaionerSy 
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12  Ohio  St.,  635;  Bonaparte  v.  C.  <&  A.  Railroad  Co.j  1 
Baldw.,  205;  Gilbert  v.  Amoldj  30  Md.,  29;  KirJcendaU  v. 
Huntj  4  Kans.,  514;  Kerr  on  Inj.,  295.  If  the  plaintiff  had 
stood  by  and  allowed  the  district  to  baild  on  his  premises,  he 
wonld  be  precluded  from  reclaiming  the  land  by  any  means 
whatever.  Goodin  v.  0.  cfe  W.  Canal  Co.,  18  Ohio  St.,  169. 
A  private  person  who  applies  for  an  injunction  to  restrain 
a  public  incorporated  company  or  body  from  entering  ille- 
gally on  his  land,  is  not  required  to  make  out  a  case  of 
destructive  trespass  or  irreparable  injury.  Kerr  on  Inj.,  296, 
part  10 ;  Hyan  v.  Brovrn^  18  Mich.,  196 ;  Mayor  v.  Groahan^ 
30  Md.,  436 ;  Railroad  Co.  v.  Owings,  15  id.,  199 ;  Manchester 
Cotton  MiUs  V.  Manchester^  25  Grat.,  825 ;  iT.  0.  M.  dk  O. 
Railroad  Co.  v.  Fredericj  46  Miss.,  1.  A  demurrer  ore  tenua 
cannot  reach  the  question,  "  that  the  plaintiff  has  an  adequate 
remedy  at  law."  Peek  v.  School  District^  21  Wis.,  522 ;  Terir 
ney  v.  State  lianh^  20  id.,  152. 

David  S.  Ordway^  of  counsel  for  the  respondent,  argued, 
inter  alia^  that  equity  will  not  interfere  to  restrain  threat- 
ened private  trespass.  Stevens  v.  Beekman^  1  Johns.  Ch.,  318 ; 
Kennedy  v,  Guise^  62  Ga.,  171 ;  Council  Bluffs  v.  SteuHzrty 
51  Iowa,  385;  Trustees  of  Louisville  v.  (hohathmey^  1  A.  K. 
Marsh.,  554;  Kerlin  v.  West,  3  Green  Ch.,  449;  Bart  v. 
JUayoTy  etc.y  9  Wend.,  585;  Smith  v.  PettingiUy  15  Vt.,  82; 
Richard? s  Appeal^  57  Pa.  St.,  113;  Adams'  Equity,  403,  404. 
To  bring  a  case  within  the  exception  to  this  rule,  the  dam- 
age must  be  great  and  irreparable,  and  the  remedy  at  law 
must  be  doubtful,  incomplete  and  unsatisfactory.  The  com- 
plaint is  entirely  barren  of  equity.  The  remedy  at  law 
would  be  perfect,  full,  complete  and  satisfactory,  should  the 
alleged  trespass  be  consummated:  1.  Under  the  statute  of 
forcible  entry  and  unlawful  detainer,  in  which  case  the 
plaintiff  might  have  restitution  and  treble  damages,  besides 
a  fine.  2.  By  an  action  of  ejectment  wherein  he  might  re- 
Vol.  LV— 26 


Digitized  by  VjOOQ IC 


402  SUPREME  COURT  OF  WISCONSIN, 

Church  vs.  Joint  School  Dist  No.  12  of  Gtermantown  and  Menomonee. 

cover  fall  damages  and  hold  all  the  proposed  iraprovements. 
3.  By  an  action  of  trespass  upon  the  first  entry  made  and  con- 
tinued as  often  as  repeated.  4.  All  these  supplemented  by 
a  criminal  prosecution  under  sec.  4441,  R.  S.  There  is  no 
pretense  that  the  injury  will  be  irreparable  either  from  the 
nature  of  the  acts  threatened,  or  from  want  of  responsibil- 
ity of  defendant  or  its  agents.  There  is  no  allegation  that 
the  defendant  is  irresponsible,  or  that  its  agents  are  bank- 
rupt or  insolvent.  West  v.  Walker^  2  Green  (N.  J.  Eq.),  279, 
290.  Upon  this  complaint  the  defendant  is  not  exercising  or 
attempting  to  exercise  any  right  given  by  the  statute,  but  is 
alleged  to  be  a  pure  trespasser.  It  is  not  necessary,  there- 
fore, for  equity  to  interpose,  there  being  no  oflScial  oppres- 
sion, no  abuse  of  authority,  no  pretense  of  authority  making 
the  remedy  at  law  doubtful.  If  it  be  insisted  that  the  mere 
fact  that  the  defendant  is  a  school  district  with  power  to 
condemn  private  property,  raises  the  presumption  that  it  is 
proceeding  so  to  do,  then  the  answer  is  that  there  is  no 
threat  stated  in  the  complaint  of  doing  or  intending  to  do 
an  illegal  act.  It  is  not  alleged  that  the  defendant  has 
threatened  or  intends  to  enter  upon  the  plaintiffs  land  until 
after  it  has  made  full  compensation  therefor,  as  required  by 
the  constitution  and  laws  of  the  state.  R.  S.,  sees.  477-481. 
This  essential  averment  cannot  be  supplied  by  inference. 
Diedricksv.  N.  W.  U.  Railway  Co.,  33  Wis.,  221.  The  alle- 
gation that  the  defendant  is  about  to  enter  and  permanently 
occupy,  without  first  having  acquired  any  right  or  title,  or 
leave  or  license  so  to  enter,  is  merely  the  pleader's  conclu- 
sion. All  things  are  presumed  to  be  rightly  and  duly  per- 
formed until  the  contrary  is  shown.  Broom's  Leg.  Max., 
636-7.  The  facia  necessary  to  show  that  a  trespass  is  in- 
tended are  that  the  town  board  has  not  fixed  the  value,  and 
defendant,  through  its  officers,  has  not  paid,  tendered  or  de- 
posited the  ascertained  amount,  and  that  the  defendant 
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threatens  and  intends  to  take  possession  and  occupy  without 
such  payment,  tender,  or  deposit.  Without  these  facts  the 
complaint  fails  to  state  a  cause  of  action. 

Obtox,«J.  The  complaint  substantially  charges  that  the 
school  board  of  said  district  and  its  contractor  are  about  ta 
enter  upon  and  appropriate  and  permanently  occupy  the  land 
of  the  plaintiflf  for  the  purpose  of  building  and  constructing 
thereon  a  school-house,  and  its  necessary  appurtenances,  for 
the  use  of  said  district,  and  the  said  board,  or  a  majority 
thereof,  threatens  to  do  so  without  first  having  acquired 
any  right  or  title  to  said  land,  or  any  leave  or  lic3nse  to 
enter  upon  the  same  for  such  purpose,  to  the  permanent  and 
perpetual  damage  of  the  plaintiff.  A  perpetual  injunction 
is  prayed,  and  a  preliminary  injunction  was  granted,  and  an 
issue  of  fact  made  by  answer  for  trial.  The  defendant,  at 
the  trial,  on  demurrer  oretenvs^  moved  that  the  complaint  be 
dismissed,  and  the  motion  was  granted.  This  complaint  for 
equitable  relief  can  be  sustained  on  one  ground,  and  that 
ground  has  been  sanctioned  by  this  court  in  several  analo- 
gous cases,  and  perhaps,  and  quite  likely,  it  can  bo  sustained 
on  no  other  ground,  and  that  is,  that  school  districts 
have  the  right  by  statute  (E.  S.,  sees.  477  et  seqjy  to  institute 
proceedings  of  condemnation  of  the  lands  of  private  owners 
for  school-house  sites;  and  this  could  have  been  done  in  this 
instance  if  the  plaintiff  had  refused  to  sell  or  lease  his  said 
land  for  such  purpose,  and  the  defendant  school  district 
threatens  to  take  and  appropriate  such  land  to  such  public 
use  without  first  paying,  tendering,  or  depositing  the  com- 
pensation therefor.  The  principle  of  these  cases  is  "that  an 
attempt  to  enter  upon  and  take  permanent  possession  of  land 
for  public  use  without  the  assent  of  the  owner,  and  without 
the  damages  having  been  ascertained  and  paid  or  tendered, 
is,  or  would  be,  if  consummate^!,  in  the  nature  of  an  irrep- 
arable injury,  for  the  prevention  of  which  the  writ  of  in- 
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junction  constitutes  the  proper  remedy."  This  principle 
was  first  applied  in  a  case  closely  analogous  to  this,  in  which 
a  tovm  threatened  to  take  land  for  the  purposes  of  a  high- 
way. Norton  v.  PecTc,  3  Wis.,  714.  Then  it  was  applied  by 
analogy  to  the  threatened  taking  of  land  by  a  railroad 
company  for  the  use  of  its^  road.  Shepardson  v.  M.  d:  B. 
Railroad  Co.j  6  Wis.,  605,  and  again  applied  in  Powers  v. 
Bea/TB,  12  Wis.,  214,  and  lastly  in  Diedrichs  v.  N.  W.  U. 
Railway  Co.y  33  Wis.,  219.  In  this  last  case  the  complaint 
was  held  substantially  defective,  on  demurrer,  because  it  was 
not  averred  that  the  defendant  threatened  to  take  possession 
of  the  plaintiflPs  land  without  first  having  paid  or  tendered 
the  compensation  therefor.  This  complaint  does  not  in 
limited  t&nns  contain  this  averment,  and  this  point  is  also 
raised  and  urged  on  this  demurrer. 

The  learned  counsel  of  the  appellant  invokes  the  rule  that 
the  complaint  should  receive  a  more  liberal  construction  in 
this  respect,  and  a  greater  latitude  of  presumption  should  be 
indulged  in  where  the  point  is  first  raised  at  the  trial  on  de- 
murrer ore  ten/as^  than  if  the  complaint  had  been  formally 
demurred  to  at  the  usual  time,  and  the  case  he  cites  of  Pot- 
ter V,  Tagga/rtj  64  Wis.,  395,  is  certainly  a  very  strong  case 
for  the  application  of  this  rule.  But  we  think  it  no  great 
stretch  of  liberality  of  construction,  or  very  violent  pre- 
sumption, to  construe  the  allegation  in  this  complaint  that 
the  defendant  threatens  to  take  possession  of  the  plaintiff's 
land  "  without  first  having  acquired  any  right  or  title  thereto, 
or  any  leave  or  license  to  enter  upon  the  sam^,"  as  substan- 
tially stating  that  the  defendant  threatens  to  take  said  land 
without  first  having  paid,  tendered,  or  deposited  the  compen- 
sation therefor,  as  required  by  the  statute,  as  a  condition  pre- 
cedent to  acquiring  am.y  right  or  title  thereto.  If  the  complaint 
had  stated  that  the  defendant  threatens  to  take  said  land 
without  first  having  acquired  any  right  or  title  thereto  ly 
paying y  temd&rmg^  or  depositing  the  compensation  therefor j  the 
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learned  counsel  of  the  respondent  would  not  be  likely  to 
complain  of  any  defect,  in  this  respect,  for  this  is  one  method 
only  of  acquiring  the  right  and  title  thereto.  If  the  defend- 
ant had  so  paid,  tendered,  or  deposited  the  compensation 
therefor,  it  had  acquired  the  right  and  title  thereto,  other- 
wise not.  So  that  the  allegation  of  the  complaint  is  the 
broader,  and  includes  that  which  it  is  asserted  is  not  made  in 
terms.  It  is  the  broader  because  it  embraces  a  negative  of 
all  methods  by  which  the  defendant  could  acquire  any  right 
or  title  to  the  land  of  the  plaintiff,  including  this  statutory 
method.  If  the  complaint  ought  to  negative  all  right  of  the 
defendant  to  enter  and  appropriate  the  land  in  question,  then 
the  allegation  should  be  broad  enough  to  embrace  pv/rcJioae 
and  gift  as  well  as  condemnation,  and  the  payment,  tender, 
or  deposit  of  the  compensation  ascertained  according  to  the 
statute ;  and  if  it  did  not,  it  might  have  been  liable  to  de- 
murrer on  that  account.  The  demurrer  should  have  been 
overruled,  and  the  motion  to  dismiss  the  complaint  denied. 

By  the  Oowrt — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  further  proceedings 
according  to  law. 


HoTH  vs.  Petees  and  another. 

8eptemi)eT  6 ^September  19,  1882, 

NEOuaENCB:  Pleadino:  NoNSurr:  Master  and  Servant.  (IJ 
Contributory  negligence  generally  matter  of  defense,  but  (2)  when 
shovm  by  ptaintifTs  evidence,  nonsuit  granted,  and  fSJ  when  ap- 
pearing from  complaint,  demurrer  sustained,  (4J  Case  stated: 
Foreman  in  lumber  yard  a  fellow  servant  of  employee  therein,  and 
employer,  though  non-resident,  not  liable  for  his  negligence, 

1.  In  actions  for  negligence,  the  plaintiff  need  not,  ordinarily,  allege 
or  prove  that  he  was  not  himself  negligent,  contributory  negli- 
gence being  generaUy  a  matter  of  defense.  RandaU  v,  N.  W.  T, 
Co,,  U  Wis.,  147. 
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3.  But  where  the  plamtifTs  own  evidence  conclusively  shows  con- 

tributory negligence  on  his  part  a  nonsuit  will  be  granted. 
8.  And  where  the  facts  stated  in  the  complaint  clearly  show  that  the 
plaintifiP  was  guilty  of  contributory  negligence,  a  demurrer  thereto 
should  be  sustained.  [Whether,  in  such  case,  the  court  is  re- 
quired to  construe  the  complaint  most  strongly  against  tlie  plaint- 
iff, is  not  here  determined.] 

4.  The  complaint  in  this  case  alleges  that  the  plaintiff,  while  employed 

at  Milwaukee  in  the  lumber  yard  of  the  defendants,  who  resided 
in  Michigan,  having  assisted  in  loading  a  car  with  lumber  partly 
covered  with  snow  and  thereby  rendered  extremely  slippery  and 
difficult  to  pile  so  as  not  to  fall  down,  was  ordered  by  one  H.  (then 
one  of  the  yard  foremen  or  superintendents,  having  charge  of  and 
clothed  with  the  power  and  authority  over  the  laborers  in  said 
yard  including  the  plaintiff),  to  count  the  number  of  pieces  of  a 
certain  length  piled  on  the  car;  that  by  reason  of  the  slippery  con- 
dition of  the  lumber  a  slight  jar  would  cause  the  piles  to  fall 
down  unless  properly  braced  or  shored  up,  which  was  not  done; 
that  the  plaintiff  got  into  the  car  and  while  stooping  down  between 
the  piles  and  in  the  act  of  counting  the  lower  tiers,  the  said  fore- 
man, knowing  the  dangerous  position  of  the  plaintiff,  without 
warning  to  him,  negligently  caused  the  car  to  be  moved,  thereby 
jarring  one  of  the  piles  of  lumber  thereon  and  causing  it  to  fall 
upon  the  plaintiff,  severely  injuring  him.    Held^  on  demurrer: 

(1)  The  facts  stated  show  the  plaintiff  to  have  been  guilty  of 
negligence  contributing  to  the  injury. 

(2)  The  foreman  was  a  feUow  servant  of  the  plaintiff,  for  whose 
negligence  the  defendants  are  not  liable.  The  mere  fact  that  the 
defendants  resided  in  another  state  does  not  change  the  rule. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 
The  case  is  thus  stated  by  Mr.  Justice  Cassoday  : 
"This  is  an  appeal  from  an  order  overruling  the  demurrer 
to  the  complaint  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  complaint,  in 
effect,  alleges  that  at  the  time  mentioned  the  defendants  were 
copartners,  residing  at  Manistee,  Michigan,  and  doing  busi- 
ness as  dealers  in  lumber,  in  Milwaukee,  under  the  firm  name 
of  Peters  <&  Engdmcm ;  that  the  plaintifif  was  employed  to 
work  as  an  ordinary  laborer  in  their  lumber  yard  in  Mil- 
waukee by  one  Oraham,  then  being  one  of  the  general  super^ 
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intendents  of  the  yard,  having  fall  power  to  hire  and  discharge 
laborers  on  their  behalf;  that  he  entered  upon  the  duties  of 
said  employment,  and  performed  the  same  in  a  faithful  and 
satisfactory  manner  until  April  7, 1880,  when  he  was  injured 
as  stated ;  that  the  plaintiff  having,  by  the  order  and  direc- 
tion of  one  Henry  Hart  (then  one  of  the  yard  foremen  or 
superintendents  having  charge  of  and  control  of  said  yard,  and 
by  the  defendants  clothed  with  power  and  authority  over  the 
laborers  in  said  yard,  including  the  plaintiff),  assisted  in  com- 
pleting the  loading  of  a  certain  car  for  the  defendant  with 
lumber  partly  covered  with  snow,  and  thereby  rendered  ex- 
tremely slippery  and  diflBcult  to  pile  so  as  not  to  fall  down, 
was  ordered  and  directed  by  said  Hart  to  count  the  number 
of  pieces  of  a  certain  length  so  piled  on  said  car;  that  by 
reason  of  the  snow  on  said  lumber,  and  its  slippery  condition, 
a  slight  jar  would  cause  the  piles,  or  one  of  them,  on  said 
car  to  fall  dc^rn,  unless  properly  braced  or  shored  up,  which 
was  not  done;  that  said  Henry  Hart,  then  well  knowing  the 
dangerous  condition  of  the  piles,  and  the  dangerous  nature 
of  the  employment  into  which  he  had  so  ordered  the  plaint- 
iff, carelessly  and  negligently,  and  with  gross  and  wilful  dis- 
regard of  the  bodily  security  of  the  plaintiff,  and  without 
warning  to  the  plaintiff,  though  well  knowing  his  dangerous 
position,  ordered  and  caused  the  said  car  to  be  moved  a  short 
distance  up  the  railroad  track,  thereby  jarring  one  of  the 
piles  of  lumber  thereon,  and  causing  the  same  to  fall  over 
and  upon  the  plaintiff,  and  severely  wounding  and  hurting 
the  plaintiff,  to  his  great  damage,  etc." 

For  the  appellants  there  was  a  brief  by  Finches^  Lynde  dk 
MiUer,  their  attorneys,  and  B,  K,  Miller^  Jr.^  of  counsel,  and 
oral  argument  by  Mr.  B,  K,  MUler^  Jr,: 

1.  A  servant  cannot  recover  of  his  employer  for  injuries 
caused  by  the  negligence  of  another  servant  in  the  same 
common  employment,  unless  such  injuries  are  traceable  to 
the  personal  negligence  of  the  master.     2  Thompson  on 
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Neg.,  969;  Jlawlcmd  v.  Railway  Co.y  54  Wis.,  226.  The  su- 
perior position  of  the  negligent  servant,  as  that  of  con- 
ductor, foreman,  etc.,  is  not  regarded  as  affecting  the  case. 
2  Southern  Law  Eev.  (N.  S.),  110,  124;  2  Thompson  on 
Neg.,  1028,  §  33;.  O'Connor  v,  Roberts,  120  Mass.,  227; 
SummerseU  v.  Fish,  117  id.,  312 ;  Zeigler  v.  Day,  123  id., 
152;  Albro  v.  Agawam  Canal  Co.,  6  Cush.,  76;  McLean  v. 
Bhie  Point  Gravd  M.  Co,,  51  Cal.,  255 ;  Weger  v.  Railroad 
Co.,  55  Pa.  St.,  460;  Baherson  v.  Nisen,  3  Sawyer  C.  C, 
562;  Malmiev.  Hathaway,  64  N.  T.,  5;  Sherman  v.  Rail- 
road Co.,  17  id.,  153;  Hofnagle  v.  Railroad  Co.,  55  id.,  608; 
Brow  V.  Maxwell,  6  Hill,  592;  Murphy  v.  Smith,  19  C.  B. 
(N.  S.),  361;  AUen  v.  New  Gas  Co.,  1  Ex.  Div.  (L.  K),  251; 
IlaweUs  V.  L.  S.  Steel  Co.,  10  Q.  B.  (L.  R),  62;  Lovegrooe  v. 
Railway  Co.,  16  C.  B.  (N.  S.),  669 ;  KumZer  v.  Railroad  Co., 
33  Ohio  St.,  150 ;  Marshall  v.  Schricker,  63  Mo.,  308.  2.  The 
plaintiff  was  guilty  of  contributory  negligence.  See  Dor- 
sey  V.  P.  <&  C.  Constructioti  Co.,  42  Wis.,  583 ;  KeUey  v.  Rail- 
way Co.,  53  id.,  74;  Naylor  v.  Railway  Co.,  id.,  661. 

For  the  respondent  there  was  a  brief  by  Van  Wyck  dk 
Weil,  and  oral  argument  by  Mr.  Van  Wyck: 

1.  Although  it  is  well  settled  that  a  master  is  not  liable  to 
his  servant  for  injuries  caused  by  the  negligence  of  a  fellow 
servant  in  the  same  general  employment,  it  is  equally  well 
settled  that  under  certain  circumstances  the  power  and  au- 
thority of  the  master  is  vested  in  an  employee,  in  which 
case  the  negligence  of  such  employee  is  the  negligence  of 
the  master.  Brahhita  v.  Railway  Co.,  38  Wis.,  289.  Where 
the  principal  selects  a  superintendent  or  foreman  to  manage 
his  business,  leaving  the  control  of  affairs  in  his  hands,  and 
clothing  him  with  power  and  authority  over  his  other  em- 
ployees, then  such  superintendent  or  foreman  represents  the 
principal,  and  his  negligence  in  this  respect  is  the  principal's 
negligence.  Wharton  on  Neg.,  sees.  222,  229,  235 ;  2  Thomp- 
son on  Neg.,  1028;  Shearman  &  Kedf.  on  Neg.,  sea  102; 
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Lanmg  v.  RaUroad  Co.^  49  N".  T.,  521 ;  Corcorom  v.  HdUbrook^ 
59  id.,  517;  Malone  v.  HathoAJoay^  64  id.,  5 ;  Brothers  v.  Cart- 
teTy  52  Mo.,  375;  Whalen  v.  Centenary  Churchy  62  id.,  327; 
MuUan  v.  Steamship  Co,j  78  Pa.  St.,  26 ;  Cleveland^  etc.y  JS. 
a.  Co.  v.Keary^  3  Ohio  St.,  201;  Louisvilleyetc.yE.R.  Oo.v, 
CavenSy  9  Bush,  559 ;  Ka/naas  Pacific  B.  R.  Co.  v.  LittUy  19 
Kan.,  267;  Dolibin  v.  Railroad  Co.y  81 K  C,  446;  Cowlea  v. 
Rail/road  Co.y  84  id.,  309.  The  grade  or  rank  of  the  em- 
ployee makes  no  difference  as  regards  the  liability  of  the 
master  for  injuries  caused  by  such  employee  to  another  serv- 
ant, if  they  result  from  the  omission  of  some  duty  of  the 
master  which  he  has  confided  to  such  employee.  FliJce  v. 
Railroad  Co.y  53  K  T.,  549;  Crispin  v.  Bdbbitty  81  id.,  519. 
The  allegation  that  the  defendants  were  residents  of  Michi- 
gan, coupled  with  the  other  allegations  of  the  complaint, 
raises  a  presumption  that  the  defendants  were  not  exorcising 
a  personal  supervision  of  their  lumber  yard  in  Milwaukee, 
but  had  delegated  the  management  and  control  of  it  to  cer- 
tain yard  foremen  or  superintendents  of  whom  Hart  was 
one.  2.  Admitting  that  the  plaintiff  would  have  been  guilty 
of  contributory  negligence  and  could  not  have  recovered,  in 
this  action,  had  the  pile  of  lumber  fallen  from  ordinary 
causes,  he  could  be  guilty  of  no  contributory  negligence 
when  the  accident  was  caused  by  the  negligent  orders  of  his 
superior  or  principal  This  was  an  extraordinary  risk  which 
the  plaintiff  could  not  be  held  to  have  assumed. 

Cassoday,  J.  There  is  no  allegation  in  the  complaint  of 
the  exercise  of  ordinary  care,  or  any  care,  by  the  plaintiff  at 
the  time  and  place  of  the  injury.  For  aught  that  appears  he 
knew  the  car  in  question  was  going  to  be  started  at  the  very 
time  it  was  started.  Ordinarily,  in  actions  for  negligence, 
the  plaintiff  need  not  allege  nor  prove  that  he  was  not  him- 
self negligent.  In  such  case  contributory  negligence  is  gen- 
erally a  matter  of  defense.    Randall  v.  N.  W.  Td.  Co.y  54 
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Wis.,  147.  Even  where  there  is  no  evidence  in  the  case  ex- 
cept upon  the  part  of  the  plaintiflf,  yet  if  there  is  any  doubt 
about  the  plaintiffs  contributory  negh'gence,  the  question 
should  bo  left  to  the  jury.  Dorsey  v,  P.  <&  (7.  Construction 
Co.,  42  Wis.,  583;  Oower  v.  (7.,  M.  <&  St.  P.  Railway  Co.,  45 
Wis.,  182;  Pitzner  v.  Shinnich,  39  Wis.,  129;  Cremer  v. 
Portland,  36  Wis.,  92;  Barstow  v.  Berlin,  34  Wis.,  357; 
TowrOey  v.  C,  M.&St.P.  Railway  Co.,  53  Wis.,  62t>;  Lang- 
hoff  V.  M.  (&  P.  du  C.  Railway  Co.,  19  Wis.,  489.  It  is, 
however,  well  settled  that  where  the  plaintiffs  evidence 
clearly  shows  contributory  negligence  on  his  part,  a  nonsuit 
will  be  granted.  Chamherlain  v.  M.  cfe  M.  Railroad  Co.,  7 
Wis.,  425;  Dressier  v.  Davis,  7  Wis.,  527;  M.  <&  C.  Railroad 
Co.  V.  Ilunter,  11  Wis.,  170;  Achtenhagen  v.Watertown,  18 
Wis.,  331 ;  Delaney  v.  3f.  cfe  St.  P.  Railway  Co.,  33  Wis.,  72; 
B^oyt  V.  Hudson,  41  AVis.,  105 ;  Prideaux  v.  Mineral  Point, 
43  Wis.,  52i;  G^im  v.  C,  St.  P.  <&  3f.  Railway  Co.,  52  Wis., 
672 ;  Kelley  v.  C,  M.  iS:  St.  P.  Railway  Co.,  53  Wis.,  74 ;  Nay- 
lor  V.  C.cSs  N.  W.  Railway  Co.,  53  Wis.,  661.  In  Hoyt  v. 
Hudson  it  was  held  that  "if  contributory  negligence  con- 
clusively appears  from  the  plaintiffs  own  evidence,  he  will 
be  nonsuited;  while  if  the  evidence  merely  tends  to  show 
such  negligence  the  question  will  be  for  the  jury."  In  that 
case.  Mr.  Justice  Lyon  observed:  "If  the  burden  of  proving 
his  own  due  care  to  avoid  the  injury  is  on  the  plaintiflf,  he 
must  prove  such  care,  either  by  direct  evidence  or  by  showing 
res  gestm  which  exclude  fault  on  his  part,  or  he  must  fail  in 
his  action."  Page  108.  "The  meaning  of  the  rule  is  that 
to  render  the  defendant  liable  the  injury  must  be  the  result 
of  his  negligence  alone.  Hence,  to  establish  a  cause  of  ac- 
tion, the  plaintiflf  must  show  that  the  negligence  of  the 
defendant  was  the  sole  proximate  cause  of  the  injury;  and 
to  do  this  he  must  necessarily  prove  himself  free  from  con- 
tributory fault."  Pages  109, 110.  That  decision  seems  to 
have  settled  a  question  upon  which  members  of  this  court  in 
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prior  decisions  had  not,  apparently,  always  agreed.  But  the 
decision  of  Hoyt  v.  Hicdsan^  in  this  respect,  was  further  ex- 
plained by  the  late  chief  justice,  in  Prideaux  v.  Mmeral 
Pointy  as  follows:  "  It  does  not  put  the  onus jrrdbandi  in  all 
cases  upon  the  defendant,  as  the  learned  judge  appears  to 
have  stated.  The  rule  intended  in  that  case  is  that  a  plaint- 
iff, giving  evidence  of  the  negligence  of  the  defendant,  and 
the  resulting  injury  to  himself,  without  showing  any  contrib- 
utory negligence,  is  bound  to  go  no  further ;  he  is  not  required 
to  negative  his  own  negligence.  If,  however,  the  plaintiflf, 
in  proving  the  injury,  shows  contributory  negligence  suffi- 
cient to  defeat  the  action,  he  disproves  his  own  case  of  injury 
by  the  negligence  of  the  defendant  alone.  If  the  plaintiffs 
evidence  leave  no  doubt  of  the  fact,  his  contributory  negli- 
gence is  taken  as  a  matter  of  law  to  warrant  a  nonsuit.  If 
the  plaintiffs  evidence  leave  the  fact  in  doubt,  the  evidence 
of  contributory  negligence  on  both  sides  should  go  to  the 
jury."  Page  524.  This  explicit  statement  would  seem  to 
preclude  any  misapprehension  ao  to  the  correct  rule  on  ques- 
tions of  nonsuit.  But  here  the  question  is  presented  on 
demurrer.  The  rule,  however,  would  seem  to  be  the  same, 
unless  the  court  is  required  by  reason  of  the  demurrer  to 
construe  the  complaint  most  strongly  against  the  plaintiflf. 
The  qu^tion  was  presented,  but  not  decided,  in  Pod  v. 
a,  M.  <&  St.  P.  Bail/way  Co.,  53  Wis.,  660. 

Whether  such  stringent  rule  should  prevail  or  not,  is 
unnecessary  here  to  determine,  since  the  complaint  goes 
into  details,  and,  in  eflfect,  alleges  that  after  the  plaintiflf  had 
assisted  in  piling  the  scantling,  which  were  "  partly  covered 
with  snow,  .  .  .  and  in  a  slippery  condition,"  upon 
the  car  in  such  a  manner  "  that  a  slight  jar  would  cause  the 
pile  to  fall  down,  unless  the  same  was  properly  braced  or 
shored  up,"  which  was  not  done,  he  got  into  the  car,  and 
while  stooping  down  between  the  piles,  and  in  the  act  of 
counting  the  lower  tiers,  the  pile  fell  down  upon  him  and 
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caused  the  injury  complained  of.  Such  being  the  facts,  and 
the  facts  being  necessarily  known  to  the  plaintiff,  it  would 
seem  to  be  pretty  clearly  established  that  he  was  guilty  of 
contributory  negligence  in  stooping  down  as  he  did  between 
such  piles  so  liable  to  fall  from  any  "  slight  jar,"  without 
even  taking  the  precaution  of  first  knowing  whether  such, 
pile  was  likely  to  receive  such  slight  jar  or  not.  Having 
alleged  what  he  did,  the  plaintiff  should  have  gone  still 
further  and  alleged,  if  he  could,  other  facts  showing  that  he 
was  without  fault  at  the  time.  But  there  is  still  another  ob- 
jection to  this  complaint.  It  was  "  one  of  the  yard  foreinerh 
or  superintendents'*^  who  ordered  or  caused  the  car  to  be 
moved  at  the  time,  which  is  the  negligence  complained  of. 
"  It  has  been  settled  as  the  law  of  this  state  that  an  action 
wiU  not  lie  by  a  servant  against  his  master  for  injuries  re- 
ceived in  the  course  of  the  service  through  the  negligence  of 
a  fellow  servant."    Anderson  v.  M.  <&  St.  P.  Railway  Co.^ 

37  Wis.,  321;  BrdhUts  v.  C.  <&  N.  W.  Railway  Go,,  38  Wis., 
289.  See  a  review  of  the  cases  in  13  Cent.  L.  J.,  406  et  seq.; 
Day  V.  Railway^  42  Mich.,  523.  "  It  is  equally  well  settled 
that  under  certain  circumstances  the  whole  power  and  au- 
thority of  the  master  are  vested  in  an  employee  or  servant, 
in  which  case  the  negligence  of  the  employee  is  the  negli- 
gence of  the  master."    Brabhits  v.  C.  <&  N.  TF".  Railway  Oo.^ 

38  Wis.,  289.  The  same  rules  were  followed  in  F^larmagan 
V.  C.  <&  N.  W.  Railway  Co.,  50  Wis.,  462,  and  HovHand  t?. 
Jf;,  L.  8.  <&  W.  Railway  Co.,  54  Wis.,  226. 

There  is  no  complaint  here  of  defective  machinery  or  track, 
so  as  to  bring  the  case  within  the  rules  stated  in  Wedgwood 
V.  C.  <&  N.  W.  Railway  Co.,  41  Wis.,  478 ;  Schultz  v.  C,  M.  <& 
St.  P.  Railway  Co.,  48  Wis.,  375;  Bessex  v.  C.  c&  iT.  W. 
RaHwa/y  Co.,  45  Wis.,  477;  Baker  v.  A.  V.  Railroad  Co.,  20 
Am.  L.  Ecg.,  724,  and  cases  there  cited.  Nor  is  there  any 
complaint  that  the  foreman  or  superintendent  was  an  unfit 
person  to  do  the  work  for  which  he  was  employed,  nor  that 
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there  was  any  negligence  in  employing  or  retaining  him, 
within  the  principle  announced  in  Cooper  v,  M.  <&  P.  du  O,  Railr 
vm/  Co.y  23  Wis.,  668.  But  recovery  is  sought  upon  the  sole 
ground  that  one  of  the  several  foremen  or  superintendents  of 
the  yard  negligently  directed  the  car  to  be  started  when  he 
and  the  plaintiff  both  knew  that  the  latter  occupied  a  dan- 
gerous position  on  the  car.  We  do  not  think  the  facts  stated 
bring  the  case  within  the  rule  where  the  whole  power  and 
authority  of  the  master  are  invested  in  the  employee  or  serv- 
ant who  gives  the  order,  as  held  in  Brahbits  v.  C,  i&  N.  IF.  Rail- 
way  Co,  In  a  recent  opinion  of  the  Maryland  court  of 
appeals,  after  holding  substantially  the  rule  adopted  by  this 
court,  it  is  said :  "  Where  a  foreman  is  employed,  the  English 
cases,  and  a  preponderance  of  the  American,  hold  that  he  is 
a  fellow  servant,  and  the  master  is  not  liable  for  his  negli- 
gence. To  the  general  rule,  however,  there  is  this  qualifica- 
tion, that  where  the  superintendent  is  intrusted  with  the 
discharge  of  the  duties  incumbent  upon  the  master,  as  be- 
tween the  latter  and  the  servant,  there  the  master  may  be 
liable  for  the  omissions  or  neglect  of  the  superintendent  in 
respect  to  those  duties.  If  the  master  r3linquishes  all  super- 
vision of  the  work,  and  intrusts  not  only  the  supervision  and 
direction  of  the  work,  but  the  selection  and  employment  of 
laborers,  and  the  procuring  of  materials,  machinery,  and 
other  instrumentalities  necessary  for  the  service,  to  the  judg- 
ment and  discretion  of  a  superintendent,  in  such  case  the 
latter  becomes  a  vice-principal,  and  for  his  omissions  or  neg- 
ligence in  the  discharge  of  those  duties  the  principal  will  be 
liable."  StaU  v.  Malster,  57  Md.,  287.  Each  of  these 
propositions  is  supported  by  the  citation  of  numerous  Eng- 
lish and  American  decisions.  We  are  clearly  of  the  opinion 
that  the  facts  stated  did  not  make  the  foreman  in  question  a 
vice-principal  of  the  defendants,  within  the  established  rule. 
The  mere  fact  that  they  resided  in  Michigan,  while  the  yard 
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was  in  Milwaukee,  is  not  of  soflScient  importance  to  change 
the  rule. 

By  ills  Cmrt. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  according 
to  law. 


Gale  Manufactueino  Company  vs.  CRmu. 

September  S^S^tember  29,  18S2, 

(1)  Warranty  construed.    (2)  Partial  settlement  of  mutuaJ  accounts. 
(S)  Court  and  jury, 

1.  A  certain  warranty  in  a  written  contract  for  the  sale  of  plows  Tield 
to  be  co-extensive  with  the  contract  and  applicable  to  all  plows 
furnished  thereon. 

2.  A  partial  settlement  or  adjustment  of  mutual  accounts  is  conclu- 
sive only  as  to  the  matters  embraced  in  it. 

8.  Upon  the  evideni;e  in  this  case,  held,  that  the  question  whether 
there  had  been  a  final  settlement  between  the  parties  should  have 
been  submitted  to  the  jury. 

APPEAL  from  the  County  Court  of  Milwaukee  County. 

Action  upon  an  account  for  plows  sold  to  the  defendant. 
The  answer  denies  any  indebtedness  and  sets  up  two  coun- 
terclaims: one  based  upon  a  breach  by  the  plaintiff  of  its 
contract  of  warranty  of  the  plows,  and  containing  a  state- 
ment of  various  items  of  damage  caused  by  such  breach ;  the 
second  alleging  that  the  plaintiflf  shipped  twenty-five  culti- 
vators to  the  defendant,  for  which  the  latter  paid  $10  each, 
the  plaintiff  agreeing  to  take  back  what  the  defendant 
could  not  sell ;  that  he  was  unable  to  sell  and  had  offered  to 
return  fifteen  of  said  cultivators  and  that  the  plaintiff  re- 
fused to  take  them  back  as  agreed.  The  plaintiff  replied, 
alleging  among  other  things  a  settlement  of  all  claims  and 
demands  between  the  parties,  November  24,  1879,  and  a 
second  settlement  in  July,  1880. 
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The  contracts  under  which  the  plows  were  sold  were  in- 
troduced in  evidence.    The  first  was  as  follows: 

"  This  agreement,  made  and  entered  into  this  5th  day  of 
July,  1878,  by  and  between  the  Gale  Mamifacturing  Comr 
pany^  o  f  Albion,  Michigan,  of  the  first  part,  and  George  G, 
Crihb^  of  Milwaukee,  Wisconsin,  of  the  second  part,  wit- 
nesseth  that  the  said-  Gate  Mcmufacturing  Co.  of  the  first 
part,  for  the  consideration  hereinafter  mentioned,  have  this 
day  baro:ained  and  sold  to  the  party  of  the  second  part,  the 
folloAving  described  property,  manufactured  by  the  party  of 
the  first  part,  to  wit:  30  No.  20  plows,  with  pointers,  each 
$16.00  list;  30  No.  22  plows,  with  pointers,  each  $16.50  list; 
[etc.,  etc.]  Full  settlement  to  be  made  as  above  by  cash  and 
notes  on  or  before  December  1,  1878. 

"  The  above  plows  are  warranted  to  do  good  work. 

^  Said  party  of  the  second  part  further  agrees  to  give  his 
notes  for  all  goods  shipped  him  by  the  party  of  the  first  part, 
when  requested  to  by  the  party  of  the  first  part,  payable  at 
Houghton  Bros.'  Bank,  at  Milwaukee,  Wis. 

"  Said  party  of  the  second  part  further  agrees  to  order  of 
said  Gale  Manuf  ad/uring  Company  of  the  first  part,  as  many 
plows,  etc.,  as  the  trade  in  the  territory  herein  mentioned 
will  demand,  and  pay  for  the  same  at  prices  and  terms  as 
noted  herein,  said  plows,  etc.,  to  be  delivered  on  board  the 
cars  at  Albion,  Michigan,  said  party  of  the  second  part  to 
pay  all  freight  and  charges  on  the  same. 

"  Said  party  of  the  first  part  does  hereby  grant  to  said  party 
of  the  second  part  the  exclusive  right  to  sell  the  above  named 
goods  in  the  following  territory,  and  no  other,  viz.,  the  state 
of  Wisconsin. 

"  And  the  party  of  the  first  part  reserves  to  itself  the  right 
to  revoke  this  contract,  at  any  time,  if  the  party  of  the  sec- 
ond part  shall  fail  to  discharge  any  of  their  obligations 
entered  into  as  above. 

'^  Said  party  of  the  first  part  shall  not  be  liable  to  damages 
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if,  by  reason  of  accident  or  any  cause,  they  should  not  be 
able  to  fill  all  orders  sent  by  the  party  of  the  second  part 

"  This  contract  not  to  be  binding  and  in  force  longer  than 
January  18,  1879." 

The  second  contract  was  dated  January  23,  1879,  and  was 
similar  in  terms  to  the  first.  The  correctness  of  the  plaint- 
iffs account  was  admitted  on  the  trial.  The  view  taken  by 
this  court  of  the  evidence  relating  to  the  counterclaims  will 
appear  from  the  opinion. 

The  county  court  directed  the  jury  to  return  a  verdict  for 
the  plaintiff.  A  motion  for  a  new  trial  was  denied,  and  the 
defendant  appealed  from  a  judgment  on  the  verdict. 

Chm,  M.  Bicey  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Finches^  Lynde 
dk  Miller,  his  attorneys,  and  W.  P.  Lynde,  Jr.,  of  counsel, 
and  oral  argument  by  Mr,  W.  P.  Lynde,  Jr. 

Cole,  C.  J.  The  point  was  made  on  the  argument  that 
the  clause  in  the  first  contract,  "  the  above  plows  are  war- 
ranted to  do  good  work,"  did  not  refer  to  any  other  plows 
than  those  first  shipped  and  enumerated  in  the  agreement. 
But  to  our  minds  it  is  very  clear  that  the  warranty  covered 
all  plows  which  were  furnished  on  the  contract.  The  agree- 
ment manifestly  contemplated  orders  for,  and  shipments  of, 
plows  from  time  to  time,  as  the  demands  of  trade  in  the  ter- 
ritory designated  should  require.  The  time  and  manner  of 
payment  for  plows  delivered  on  the  contract  are  specified. 
There  would  be  as  much  reason  in  restricting  the  conditions 
of  payment  to  the  first  plows  shipped  on  the  contract  as 
there  is  for  confining  the  warranty  to  that  lot.  We  have  no 
doubt  but  the  warranty  is  co-extensive  with  the  agreement, 
and  appUes  to  all  plows  which  were  furnished  on  the  con- 
tract. Any  other  construction  would  be  unreasonable,  and 
contrary  to  the  plain  intent  of  the  parties.  It  follows  from 
this  view  that  the  plaintiff  is  liable  for  all  damages  arising 


Digitized  by 


Google 


AUGUST  TERM,  1883.  41T 

Gfale  Manuf  g  C!o.  tb.  Cilbb. 

from  the  breach  of  its  warranty,  unless  those  damages  have 
been  adjusted  by  settlement. 

The  counsel  for  the  plaintiff  insists  that  the  evidence 
clearly  established  the  faet  that  all  claims  and  demands 
growing  out  of  the  contracts*  in  question,  including  the  dam- 
ages for  defective  plows  delivered,  had  been  adjusted ;  and 
he  says  that  this  settlement  is  final  and  conclusive  until  im- 
peached for  mistake  or  fraud.  Counsel  on  the  other  side 
does  not  controvert  the  correctness  of  the  proposition  that  a 
full  settlement  or  final  sRljustment  of  mutual  accounts  is  con- 
clusive in  law  as  to  all  matters  included  in  the  settlement; 
but  he  insists  no  such  settlement  is  shown  to  have  been  made 
in  this  case.  On  the  contrary,  he  argues  that  evidence  was 
offered  which  tended  tb  prove,  and  from  which  the  jury 
might  have  found,  had  the  question  been  submitted  to  them, 
that  there  had  only  been  a  partial  settlement  .of  the  claims 
of  the  parties  growing  out  of  the  contracts,  and  that  there 
were  many  matters  which  had  never  been  adjusted.  There- 
fore, he  complains  of  the  refusal  of  the  court  below  to  allow 
the  defendant  to  give  testimony  to  prove  that  the  matters 
set  up  in  the  counterclaims  were  not  embraced  in  any  settle- 
ment. On  this  branch  of  the  case  the  court  did,  in  effect, 
rule  that  the  defendant  might  give  evidence  as  to  whether 
there  had  been  a  settlement  of  all  claims  growing  out  of  the 
contracts,  or  whether  there  was  not  some  clainf  omitted 
which  was  not  included  in  the  settlements  made;  but  he 
effectually  deprived  the  defendant  of  the  benefit  of  such  tes- 
timony by  instructing  the  jury,  finally,  that  upon  the  undis- 
puted evidence  the  plaintiff  was  entitled  to  recover.  This 
direction  was  given  the  jury,  in  the  face  of  the  positive  tes- 
timony of  the  defendant  that  he  had  never  had  a  final  settle- 
ment with  the  company,  and  that  the  demands  set  up  in  his 
<X)unterclaims  were  not  embraced  in  any  settlement. 

As  to  the  demand  mentioned  in  the  second  counterclaim, 
relating  to  the  cultivators  which  the  plaintiff  refused  to  take 
Vol.  LV— 27 
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back,  when  tendered,  there  is  really  no  evidence  that  it  waa 
included  in  the  partial  settlement  made  in  Julj,  1880.  In- 
deed, in  respect  to  both  settlements  mentioned  in  the  case, 
the  defendant  says  they  were  not  intended  to  be  final,  be- 
cause it  was  impossible  at  the  time  to  make  them  so,  there 
being  many  defective  plows  out,  which  had  not  been  re- 
turned. By  the  terms  of  the  order  for  the  cultivators,  the 
plaintiff  was  bound  to  take  back  all  which  the  defendant 
could  not  sell,  and  it  appears  he  was  unable  to  dispose  of  all 
sent  to  him.  Now,  in  respect  to  the  evidence  relating  to 
this  claim,  it  is  certainly  incorrect  to  say  no  case  was  made 
for  the  consideration  of  the  jury.  And  in  respect  to  the 
matters  set  up  in  the  first  counterclaim  there  are  surely 
some  items  which  the  defendant  shmild  have  allowed  him, 
providing  he  could  satisfactorily  show  they  were  just  claims, 
and  had  never  in  fact  been  settled  or  adjusted.  Hence  we 
think  the  court  erred  in  not  allowing  the  defendant  to  show 
that  there  had  been  no  final  adjustment  of  all  claims  grow- 
ing out  of  the  contracts,  and  in  refusing  to  submit  that  ques- 
tion to  the  jury  upon  the  evidence  adduced.  For  i^  as  the 
defendant  proposed  to  show,  there  had  only  been  a  partial 
adjustment  of  these  matters,  of  course  he  could  enforce  a 
claim  which  had  not  been  included  in  a  settlement.  A  par- 
tial settlement  would  only  be  conclusive  as  to  the  matters 
embracedan  it.  Upon  the  whole  case,  the  question  whether 
there  had  been  a  final  settlement  of  the  claims  arising  on  the 
contracts  should  have  been  submitted  to  the  jury,  with  all 
competent  evidence  which  the  parties  could  adduce  relating 
thereto.    As  this  was  not  done  there  must  be  a  new  trial 

By  the  Cowrt. —  The  judgment  of  the  county  court  is  re- 
versed and  a  new  trial  ordered^ 
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Oakfield  vs.  Thb  Watehtown  Firb  Insxtraitob  Company. 

September  6 ^September  19, 188$* 

Insuranob  against  Fire:  Award:  PLSADma:  Evidencb:  InsuBt 
ABLB  Interest,  fl,  S)  When  award,  provided  for  in  policy,  must 
precede  suit,  (S,  4)  Invalidity  of  award,  when  may  he  pleaded 
and  proven.  (5)  Offers  of  proof,  how  expressed,  (6,  7 J  Matters 
invalidating  atcard,    (HJ  Evidence  of  insurable  interest. 

L  An  agreement,  in  a  policy  of  insurance  against  fire,  to  ascertain  the 
amount  of  a  loss  by  arbitration,  does  not,  in  the  absence  of  a  stij)- 
ulation  to  that  effect,  make  an  award  a  condition  precedent  to  the 
right  of  the  insured  to  maintain  an  action  on  the  policy. 

\jL  Whether  the  rule  would  be  different  if  the  policy  provided  that 
an  award  should  precede  the  right  to  sue  upon  the  policy,  not 
determined.] 

8.  Under  the  code,  the  defendant  in  an  action  upon  an  award  may  set 
up  as  a  defense  any  matter  which  shows  the  award  to  be  invalid, 
whether  such  matter  appears  upon  the  face  of  the  award  or  not. 
Person  v.  Drew,  19  Wis.,  ^35. 

4.  In  an  action  upon  a  policy  of  insurance,  where  the  answer  alleges 
an  award  fixing  the  amoimt  of  the  loss  and  payment  thereof  to 
the  plaintiff,  it  is  competent  for  the  latter,  upon  the  trial,  to  prove 
any  facts  the  existence  of  which  would  invalidate  the  award. 

1!^  Offers  of  proof  made  on  the  trial,  and  especially  when  made  after 
the  court  has,  in  effect,  iHiled  out  the  evidence  offered,  and  when 
no  objection  is  made  because  the  offers  lack  explicitness,  need  not 
be  expressed  with  the  precision  and  accuracy  required  in  pleading. 

6.  While  it  may  be  competent  for  parties  so  to  frame  a  submission 

that  the  arbitrators  may  decide  the  controversy  upon  their  own 
judgment  and  observation  without  resort  to  evidence  aliunde,  yet 
as  a  general  rule  the  exclusion  of  proper  testimony  is  fatal  to  an 
award,  whether  the  arbitration  be  statutory  or  at  common  law.  It 
is  inmiaterial  whether  such  testimony  is  excluded  by  the  refusal 
of  the  arbilarators  to  hear  it  or  through  the  fraud  of  the  opposite 
party. 

7.  A  failure  to  pass  upon  all  of  the  matters  submitted  to  arbitration 

renders  the  award  void. 

8.  In  an  action  upon  a  policy  of  insurance,  while  the  plaintiff  must,  if 

it  be  denied,  establish  an  insurable  interest  in  the  property,  yet  the 
fact  that  the  policy  describes  the  property  as  that  of  the  insured 
is  prima  fade  sufficient,  and  casts  the  burden  upon  the  defend* 
ant  of  showing  that  in  fact  the  insured  had  no  interest. 
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APPEAL  from  the  Circuit  Court  for  MUwauhee  County. 

Action  to  recover  for  a  loss  by  fire  of  property  covered  by  a 
policy  of  insurance  thereon,  issued  by  the  defendant  company. 
Such  insured  property  consisted  of  the  plaintiflfs  "  room  fur- 
niture, fixtures,  show-case,  piano,  photographic  apparatus, 
including  cameras,  pictures,  mirrors  and  their  frames,  and 
negatives."  The  oomplaij^t  contains  a  general  statement  of 
the  policy  and  loss,  and  an  allegation  of  due  performance  by 
the  plaintiff  of  all  conditions  therein  to  be  performed  by 
him.  The  defendant  in  its  answer  set  out  the  following  con- 
dition in  the  policy:  "If  differences  of  opinion  should  arise 
between  the  parties  hereto  as  to  the  amount  of  loss  or  dam- 
age, the  subject  shall  be  referred  to  two  disinterested  and 
competent  men,  each  party  to  select  one  (and  in  case  of  dish 
agreement  they  to  select  a  third),  who  shall  ascertain,  esti- 
mate, and  appraise  the  loss  or  damage,  and  their  award  in 
writing  shall  be  binding  on  the  parties  hereto,  each  party 
paying  one-half  the  expense  of  reference."  The  answer  al- 
leges as  a  defense  to  the  action  a  submission  in  writing,  pur- 
suant to  the  above  condition,  entered  into  by  the  parties,  an 
award  or  appraisement  of  the  plaintiff's  loss  by  the  arbitra- 
tors therein  named,  and  payment  of  the  amount  thereof  to 
the  plaintiff. 

On  the  trial  the  defendant  proved  the  submission,  the 
award  and  payment  of  the  amount  thereof  to  the  plaintiff, 
but  the  undisputed  evidence  shows  that  the  plaintiff  expressly 
refused  to  receive  the  money  in  full  satisfaction  of  his  claim, 
and  only  received  it  as  a  part  payment  of  his  loss.  For  the 
purpose  of  showing  that  such  award  was  invalid  the  plaintiff 
offered  testimony  to  prove  (among  other  things) :  "  That  the 
appraisal  and  award  were  procured  by  misrepresentation  and 
fraud  on  the  part  of  the  insurance  companies,  in  that  through 
their  representatives  they  refused  to  permit  the  plaintiff  to 
make  any  statement  or  offer  any  testimony  to  the  arbitrators 
upon  the  subject,  and  insisted  that  he  was  not  entitled  to  re- 
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cover  for  unregistered  negatives  which  were  covered  by  the 
policy,  and  that  the  plaintiff  was  also  informed  that  he  must 
leave  the  room  in  which  the  arbitrators  were  at  work,  and 
was  given  no  opportunity  to  go  before  them ;  that  the  ap- 
praisal and  award  was  made  by  the  arbitrators  at  the  sum 
named  through  mistakes  of  facts  and  law  upon  their  part  as 
to  whether  the  policy  covered  the  unregistered  negatives." 
This  testimony  was  excluded  by  the  circuit  judge,  and  a  ver- 
dict was  returned  for  the  defendant  pursuant  to  the  direction, 
of  the  judge.  A  motion  for  a  new  trial  was  denied,  and 
judgment  for  the  defendant  entered  pursuant  to  the  verdict. 
The  plaintiff  appealed  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Davis^  Eieaa  <£ 
Shepard^  and  oral  argument  by  Mr.  Bless  and  Mr.  Shepa/rd: 

1.  The  arbitration  clause  did  not  constitute  a  condition 
precedent  to  a  right  of  recovery  on  the  poUcy.  It  was  a 
mere  matter  of  defense  to  be  pleaded  as  such.  Phcmtx 
Ins.  Co.  V.  Badger,  53  Wis.,  283;  Wood  on  Fire  Ins.,  §  430; 
I>i/er  V.  P.  F.  &  M.  Ins.  Co.,  53  Me.,  118.  Although  such 
a  stipulation  has  been  held  not  to  be  good  even  in  bar,  but 
only  as  giving  an  action  for  its  breach.  Livingston  v.  Ralli, 
6  El.  &  B.,  132;  Mentz  v.  Armenia  Ins.  Co.,  79  Pa.  St.,  478. 
2.  The  award  is  impeachable  by  evidence  on  the  trial  to 
rebut  it  as  a  defense,  without  prior  and  direct  attack  in  the 
pleadings.  Facts  which  must  be  pleaded  in  a  complaint  or 
answer,  when  they  logically  are  a  part  of  the  ground  of  ac- 
tion or  defense,  need  not  be  pleaded  when  they  are  provable* 
by  way  of  rebuttal  to  a  defense.  Waddle  v.  Morrill,  26 
Wis.,  611;  Cans  v.  Si.  P.  F.  &  M.  Ins.  Co.,  43  id.,  108; 
Wa/rder  v.  Baldwin,  51  id.,  450 ;  E.  S.,  sec.  2667.  An  award 
in  pais  can  be  impeached  for  fraud  without  a  resort  to 
equity.  2  Parsons  on  Con.,  688 ;  Speer  v.  BldweU,  4A  Pa. 
St.,  23;  Person  v.  Drein,  19  Wis.,  225;  Bean  v.  Famam,  6 
Pick,  269;  MicUes  v.  Thayer,  14  Allen,  114. 

For  the  respondent  there  was  a  brief  by  CottriU,  Han- 
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son  dk  Brovm,  and  oral  argument  by  Mr.  CoUriU.  They 
contended,  mter  alia:  1.  The  insurable  interest  of  the 
plaintiff  was  in  issue  and  no  proof  of  such  interest  was 
given.  Fowler  v.  Ina.  Co.^  26  N.  Y.,  422.  2.  The  policy 
provided  for  an  arbitration  which  was  had,  and  the  amount 
awarded  was  paid  and  is  credited  in  the  complaint.  It  was 
competent  for  the  parties  to  agree  in  advance  for  the  arbitra- 
tion. Hudson  V.  McCa/rtney^  33  Wis.,  331.  And  the  award, 
if  sought  to  be  avoided,  must  be  directly  attacked.  Fox  v. 
The  Ra/ilroady  3  Wall.  Jr.,  243;  President^  etc.  v.  Penn.  Coal 
Co.j  50  K  Y.,  250;  Poppa  v.  Pose,  1  Eng.,  87;  Eerrich  v.  V. 
a  R.  p.  Co.,  27  Vt.,  673;  Baaaen  v.  Baekr,  7  Wis.,  616; 
Braunstemv.  Ins.  Co.,  101  Eng.  C.  L.,  782;  FidLer  v.  Cooper^ 
19  Wend.,  285;  DeLong  v.  Stanton,  9  Johns.,  38;  Wheeler  v. 
Van  SoiUeny  12  id.,  311;  2  GreenL  on  Ev.,  sec.  78;  Barlow 
V.  Toddy  3  Johns.,  367;  NewUmd  v.  Douglass,  2  id.,  62; 
Cranston  v.  Executors,  etc.,  9  id.,  212;  Yan  CoriUmdt  v.  Unr 
derhiU,  17  id.,  405.  This  case  differs  from  that  of  Badger  v. 
Phcenia  Ins.  Co.,  53  Wis.,  283.  Here  a  difference  arose, 
there  was  a  written  request  for  arbitration  and  the  arbitra- 
tion was  had,  and  consequently  the  clause  of  the  policy  was 
called  into  life  as  a  condition  precedent  to  any  action. 
Such  being  the  facts  the  plaintiff  is  barred  by  the  award, 
until  set  aside  by  a  proper  proceeding  in  equity,  from  any 
action  on  the  policy.  Oa/uche  v.  Ins.  Co.,  Ins.  Law  Journal^ 
May,  1882. 

Lyon,  J.  I.  The  learned  counsel  for  the  defendant  main* 
tained  in  his  argument  that  the  stipulation  to  arbitrate  con- 
tained in  the  policy  operates  to  make  an  award  under  it  a 
condition  precedent  to  the  right  of  the  plaintiff  to  maintain 
an  action  for  his  loss  in  a  case  in  which,  as  in  this  case,  there 
is  a  dispute  as  to  the  amount  of  the  loss,  and  the  insurer  has 
duly  demanded  a  submission  of  the  question  of  difference  to 
arbitrators.    If  this  is  so,  it  would  seem  that  the  plaintiff 
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mnst  allege  and  prove  a  valid  award  in  order  tomaiiitain  his 
action ;  in  which  case,  of  course,  the  sum  awarded  would  be 
the  measure  of  his  recovery.  If  the  award  actually  made  in 
this  case  is  valid,  the  defendant  has  paid  the  plaintiff  the 
Bum  awarded,  which  would  be  a  full  payment  of  his  loss, 
and  this  action  cannot  be  maintained.  If  the  award  is  in- 
valid, the  plaintiff  must  (if  the  position  of  counsel  is  correct), 
procure  a  valid  award,  and  thus  determine  the  amount  of 
his  loss  before  he  can  maintain  an  action  on  his  policy. 
Hence,  whether  the  award  already  made  is  valid  or  invalid, 
the  plaintiff  was  not  entitled  to  recover,  and  the  court  prop- 
erly directed  a  verdict  for  the  defendant. 

There  is  no  stipulation  in  the  policy  that  an  award  shall 
precede  the  right  to  sue  upon  the  policy.  In  the  absence  of 
such  stipulation  the  law  is  well  settled  that  an  agreement  to 
ascertain  the  amount  of  a  loss  by  arbitration  is  not  a  condi- 
tion precedent,  a  waiver  or  performance  of  which,  or  an  offer 
to  perform,  must  be  shown  by  the  plaintiff.  Wood  on  Ins., 
757,  §  431,  and  case  cited  in  notes.  Whether  the  rule  would 
be  different  if  the  policy  provided  that  the  award  should 
precede  the  right  to  sue  upon  the  policy  is  not  here  deter- 
mined. The  cases  seem  to  be  in  hopeless  conflict  on  the  ques- 
tion. There  is  some  discussion  of  it  and  references  to  some 
of  the  cases  in  the  opinion  of  Mr.  Justice  Obton  in  Phc&nix 
Ins.  Co.  V.  Badgevy  53  Wis.,  283,  but  the  question  is  not  there 
decided,  the  judgment  going  upon  grounds  which  rendered 
the  question  immaterial  It  must  be  held  that,  under  the 
stipulation  to  arbitrate  contained  in  the  policy  in  suit,  an 
award  is  not  a  condition  precedent  to  the  plaintiff's  right  to 
maintain  an  action  on  such  policy. 

n.  The  next  question  is,  can  the  plaintiff  show  in  this  action 
that  the  award  is  invalid,  or  must  he  resort  to  an  equitable 
action  to  set  it  aside?  The  general  rule  of  the  common  law 
is  that,  in  an  action  at  law  upon  an  award,  it  cannot  be  im- 
peached by  pleading  as  a  defense  matters  not  appearing  upon 


Digitized  by 


Google 


424  SUPREME  COURT  OF  WISCONSEN", 

Canfield  vs.  The  Watertown  Fire  Ins.  CJo. 

the  face  of  the  award,  although  such  matters  may  constitute 
a  good  cause  for  a  bill  in  equity  to  set  the  award  aside. 
Morse  on  Arb.  &  Award,  595 ;  Ferson  v,  Drew^  19  Wis.,  225. 

It  was  settled  in  Person  v.  Drew  that  the  code  has  changed 
the  rule  by  permitting  a  defendant  to  interpose  by  answer 
all  the  defenses  or  counterclaims  he  has,  whether  legal  or 
equitable,  or  both,  so  that  now  in  an  action  at  law  on  an  award, 
the  defendant  may  setup  any  matter  which  shows  the  award 
invalid,  whether  such  matter  appears  upon  its  face  or  not. 
F&raon  v.  Drew  was  a  suit  in  equity  to  restrain  the  prosecu- 
tion of  an  action  on  an  award  previously  commenced,  and  to 
vacate  the  award  on  the  ground  that  the  arbitrator  had  com- 
mitted gross  mistakes  in  certain  computations,  etc.  It  was 
held  that  the  grounds  of  action  were  available  to  the  plaint- 
iffs as  a  defense  in  the  action  at  law  on  the  award,  and  hence 
that  a  demurrer  to  the  answer  in  the  equity  action  was  prop- 
erly sustained  as  a  demurrer  to  the  complaint  therein.  The 
principle  upon  which  the  case  was  decided  is  suflBciently  com- 
prehensive to  admit  any  ground  of  defense  which  goes  to  the 
validity  of  the  award.  The  only  distinction  between  that 
case  and  this  is  that  in  Ferson  v.  Drew,  or  rather  in  Drew  v. 
Ferson  (which  was  the  action  on  the  award),  the  plaintiff 
pleaded  the  award,  and  the  defendant  was  allowed  to  im- 
peach its  validity  by  answer;  while  here  the  defendant  seta 
up  the  award  in  his  answer  as  a  defense;  and  the  statute 
interposes  a  denial  of  its  validity  by  the  plaintiff,  without  hia 
spreading  an  express  denial  thereof  upon  the  record.  R.  S., 
728,  sees.  2666-7.  The  two  cases  are  alike  in  principle,  and 
the  present  case  is  ruled  by  Ferson  v.  Drew;  hence  it  was 
competent  for  the  plaintiff  to  prove  in  this  action  any  facts, 
the  existence  of  which  would  invalidate  the  award  pleaded 
and  relied  upon  by  the  defendant. 

III.  We  are  now  to  determine  whether  the  facts  which  the 
plaintiff  offered,  but  was-  not  allowed,  to  prove,  would,  if 
proved,  invalidate  the  award.    The    offers  are   not  very 
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clearly  or  very  fully  expressed,  but  due  allowance  must  be 
made  for  the  fact  that  they  were  necessarily  framed  in  the 
haste  incident  to  the  trial.  It  would  be  unreasonable  to  re- 
quire that  they  should  be  expressed  with  the  precision  and 
accuracy  required  in  pleadings;  and  such  a  requirement 
would  be  especially  unreasonable  in  this  case,  in  view  of  the 
fact  that  the  offers  were  made  after  the  court  had  in  effect 
ruled  out  all  evidence  impeaching  the  validity  of  the  award, 
and  no  objection  was  taken  to  the  admission  of  the  offered 
evidence  because  the  offers  lacked  precision  or  explicitness. 
We  think  the  plaintiff  substantially  offered  to  prove  that  he 
was  deprived  of  the  right  to  introduce  any  evidence  to  the 
arbitrators  (whether  through  the  act  of  the  defendant  or 
the  arbitrators  seems  immaterial),  and  that  the  arbitrators 
excluded  the  damages  to  unregistered  negatives  from  their 
appraisal  and  award. 

1.  As  to  the  exclusion  of  evidence.  Whether  the  sub- 
mission and  award  are  ruled  by  the  statute  (R.  S.,  892, 
oh.  163),  or  whether  they  constituted  merely  a  common  law 
arbitration,  we  are  of  the  opinion  that  the  plaintiff  was  en- 
titled to  introduce  evidence  to  the  arbitrators  of  the  amount 
of  his  loss.  If  the  proceeding  was  ruled  by  the  statute  (as 
counsel  for  defendant  maintained  in  his  argument),  the  ex- 
clusion of  evidence  violated  a  plain  provision  of  section 
3549,  which  is  that  "all  of  the  arbitrators  must  meet  to- 
gether and  hear  all  the  proofs  and  allegations  of  the  par- 
ties." If  this  was  merely  a  common  law  arbitration,  the 
right  of  the  plaintiff  to  introduce  evidence  pertinent  and 
matwial  to  the  issue  is  equally  clear.  Morse  on  Arb.  & 
Award,  142  et  seq,,  and  cases  cited.  Whether  it  be  a  stat- 
utory or  common  law  arbitration,  the  exclusion  of  proper 
testimony  is  fatal  to  the  award. 

In  Van  CourUandt  v.  UnderhiUy  17  Johns.,  405,  decided 
by  the  court  for  the  correction  of  errors.  Chief  Justice 
Spenoeb  said:  "If  the  arbitrators  refuse  to  hear  evidence 
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pertinent  and  material  to  the  matter  in  controversy,  it  is  un- 
questionably such  misconduct  as  will  vitiate  an  award  in  a 
court  of  chancery."  Page  408.  We  have  already  held  that 
the  aggrieved  party  may  also  be  heard  to  assert  the  invalid- 
ity of  the  award  for  such  cause  in  a  court  of  law.  The 
same  result  would  necessarily  follow  the  exclusion  of  such 
evidence  through  the  fraud  of  the  opposite  party.  We  do 
not  intend  to  say  that  it  is  not  competent  for  parties  to  an 
arbitration  so  to  frame  the  submission  that  the  arbitrators 
may  decide  the  controversy  upon  their  own  judgment  and 
observation,  without  resort  to  evidence  aliunde^  but  here  we 
have  no  such  submission. 

2.  As  to  the  alleged  failure  of  the  arbitrators  to  include 
in  their  award  the  damages  to  unregistered  negatives,  it 
is  only  necessary  to  say  that  such  negatives  were  included 
in  the  policy  and  submission,  and  it  does  not  conclusively 
appear  from  the  award  that  the  damages  thereto  were  in- 
cluded therein.  The  award  is  that  the  loss  amounted  to  a 
certain  aggregate  sum  **  on  negatives,  roller,  and  furniture, 
and  other  property."  While,  perhaps,  in  the  absence  of 
proof,  it  might  fairly  be  presumed  that  all  of  the  negatives 
were  included,  yet  the  presumption  is  not  conclusive,  and  the 
plaintiff  should  be  allowed  to  show  that  in  fact  all  were  not 
included.  The  rule  undoubtedly  is  that  the  failure  to  pass 
upon  all  of  the  matters  submitted  is  fatal  to  the  whole 
award,  rendering  it  void.  Morse,  345,  and  csaes  cited  in 
note  1.  The  evidence  offered  to  prove  the  foregoing  propo- 
sitions of  fact  should  have  been  received.  Its  rejection  was 
error. 

lY.  A  single  additional  point  remains  to  be  considered.  The 
complaint  alleges  that  when  the  policy  was  issued  the  plaint- 
iff was  the  owner  of  the  insured  property,  and  continued  the 
owner  thereof  until  it  was  burned.  To  this  the  defendant 
answered  that  he  had  no  knowledge  or  information  thereof 
sufficient  to  form  a  belief,  but  admitted  the  issuing  of  the 


Digitized  by 


Google 


AUGUST  TERM,  1882.  427 

Meincke  vs.  Falk. 

policy  which  described  the  property  as  that  of  the  plaintiflf. 
'No  proof  of  title  to  the  insured  property  was  made  or  offered 
by  the  plaintiff.  C!ounsel  for  defendant  claims  that  this 
omission  is  fatal  to  the  plaintiff's  right  of  recovery,  and  that 
the  direction  to  the  jury  to  find  for  the  defendant  should  be 
upheld  on  that  ground.  The  position  is  not  well  taken.  The 
true  rule  is  thus  stated  by  Mr.  Wood,  and  is  well  fortified 
with  authority:  "  While,  if  denied,  the  plaintiff  must  estab- 
lish an  insurable  interest  in  the  property,  yet  the  fact  that 
the  policy  describes  the  property  as  that  of  the  insured,  is 
prima  facie  sufficient,  and  casts  the  burden  upon  the  com- 
pany of  showing  that  in  fact  he  had  no  interest."  Wood  on 
Ins.,  500,  §  270. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  wuse  remanded  for  a  new  trial 


Mkinckb  vs.  Palz. 

August  SI  — October  10,  188£. 

Statute  of  Frauds.    ("IJ  CoTitractfor  the  acUe  of  goods  or  for  tpedal 

skill  and  labor  f 
Ebvbbsal  of  Judgment:    (i^J  For  the  admission  of  improper  evidence, 

t,  WhUe  an  executory  contract  for  the  sale  of  an  article  for  the  price 
of  $50  or  more  may  be  within  the  statute  of  frauds,  notwithstand- 
ing such  article  does  not  at  the  time  exist  in  solido,  yet  where  such 
contract  is  to  furnish  materials  and  manufacture  the  article  accord- 
ing to  specifications  furnished,  or  a  model  selected,  and  when, 
without  the  special  contract,  the  thing  would  never  have  been  man- 
ufactured in  the  particular  manner,  shape  or  condition  it  was,  then 
the  contract  is,  essentially,  for  special  skiU,  labor  or  workmanship^ 
and  is  not  within  the  statute.  HardeU  v,  McClure,  2  Pin.,  289, 
distinguished. 

%  Evidence  of  a  party's  responsibility,  his  ownership  of  a  brewery, 
and  the  size,  extent  and  value  of  it,  and  that  he  was  worth  a 
quarter  of  a  miUion,  was  neither  material  nor  proper  to  prove  the 
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authority  of  his  son  as  his  agent  to  contract  for  a  carriage.  Such 
evidence  was  calculated  to  prejudice  the  jury,  and  for  the  error  of 
its  admission  a  judgment  against  such  party  is  reversed. 

[Taylor,  J.,  dissents  from  the  first  proposition,  holding:  (1) 
When  the  final  result  of  a  contract  is  the  sale  of  a  chattel,  it  is 
within  the  statute,  without  regard  to  the  question  whether  the 
article  sold  is  or  is  not  in  existence  in  the  form  in  which  it  is  to  be 
delivered,  at  the  time  the  contract  is  made.  (2)  If  the  title  to  the 
thing  agreed  to  be  sold  and  delivered  remains  in  the  vendor  ab- 
solutely until  it  is  completed  and  delivered,  and  the  vendoe  has  no 
right  of  property  in  it  until  that  time,  the  contract  is  for  the  sale  of 
a  chattel  within  the  meaning  of  the  statute.] 

APPEAL  from  the  Circuit  Court  for  MilioauAr£  County. 
The  case  is  thus  stated  by  Mr.  Justice  Cassoday  : 
"  This  is  an  action  to  recover  the  cost  of  a  certain  carriage 
manufactured  by  the  plaintiff,  and  alleged^to  have  be^n  or- 
dered and  contracted  for  by  Frainz  Falk  through  his  agent* 
Louis  Falk,  in  November,  1878,  as  a  family  carriage  for  the 
use  of  himself  and  family,  at  a  price  not  exceeding  $900,  to 
be  ready  for  delivery  on  or  about  May  1,  1879,  and  which 
was,  as  alleged,  built  and  completed  according  to  agreement^ 
and  has  ever  since  been  kept  subject  to  defendant's  order. 
The  defendant  refused  to  accept  the  same,  and  the  plaintiflT 
claimed,  as  damages,  the  value  of  the  carriage,  $850,  storage 
($1.50  per  month),  interest,  and  costs.  The  answer  was  a  gen- 
eral denial.  The  cause  was  tried  by  a  jury,  who,  under  the 
directions  of  the  court,  returned  a  special  verdict  to  the  fol- 
lowing effect:  Louis  Falk  was  authorized  by  Franz  Folk  to 
order,  and  he  did  order,  the  carriage  in  question  to  be  manu- 
factured by  the  plaintiff  at  a  cost  not  exceeding  S900,  to  be 
paid  for  when  ready  for  delivery  on  or  about  May  1,  1879, 
and  the  same  was  manufactured  by  the  plaintiff  pursuant  to 
a  special  order  given  by  Louis  Falk,  and  according  to  the 
description  given  and  a  model  selected  by  him,  and  was  com- 
pleted in  the  plaintiffs  shop  ready  for  delivery  in  May,  1879, 
of  which  fact  Franz  Falk  was  notified  June  7, 1879 ;  that  ia 
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giving  such  order  Louis  Falk  intended  to  procure  a  carriage 
of  the  plaintiffs  manufacture,  and  his  skill,  labor,  and  work- 
manship on  it  were  the  special  inducement  for  giving  the 
order,  and  without  such  order  such  carriage  would  not  have 
been  manufactured  by  the  plaintiff  and  kept  by  him  for  sale 
as  part  of  his  general  stock;  that  the  value  of  the  carriage 
was  $850,  and  the  value  of  storage  was  $1.50  per  month,  or 
$50.70,  and  that  the  plaintiff  was  entitled,  as  damages,  to 
such  values  and  $167.59  interest,  amounting  in  all  to 
$1,068.29.  The  defendant's  counsel  moved,  upon  the  min- 
utes of  the  judge,  to  set  aside  the  verdict,  and  for  a  new 
trial,  on  the  grounds  of  various  errors  and  exceptions  taken 
on  the  trial,  and  because  the  same  was  contrary  to  law  and 
evidence.  The  motion  being  overruled,  judgment  was  en- 
tered upon  the  verdict  for  damages  and  costs,  from  which 
judgment  this  appeal  is  brought." 

For  the  appellant  there  was  a  brief  by  Cotzhausen^  Sylvea- 
ter^  ScTieiber  <&  Jaries,  and  oral  argument  by  Mr,  Cotzhaicsen. 

John  A.  Wall,  for  the  respondent. 

Cassoday,  J.  There  is  no  claim  that  the  alleged  contract 
or  order  for  the  carriage  was  in  writing.  On  the  contrary, 
it  is  conceded  that  it  rested  wholly  in  parol.  For  this  rea. 
son  it  is  urged  that  it  came  within  the  statute  of  frauds,  and 
hence  was  not  binding  upon  Franz  Fall%  even  if  Louis  had 
authority  to  make  and  did  make  the  contract.  The  question 
is  not  without  difficulty,  and  the  decisions  of  the  courts  are 
by  no  means  uniform.  The  statute  provides  that  "  every 
<^ontrax^for  the  sale  of  any  goods,  chattels,  or  things  in  ac- 
tion, for  the  price  of  $50  or  more,  shall  be  void,  unless  (1)  a 
note  or  memorandum  of  such  contract  be  made  in  writing, 
and  be  subscribed  by  the  parties  to  be  charged  therewith ;  or 
(2)  unless  the  buyer  shall  accept  and  receive  part  of  such 
goods,  or  the  evidences,  or  some  of  them,  of  such  things  in 
action ;  or  (3)  unless  the  buyer  shall,  at  the  time,  pay  somo 
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part  of  the  purchase  money.'*  Sec.  2308,  E.  S.  The  sub- 
stance of  this  statute  was  adopted  in  England  more  than  two 
hundred  years  ago,  and  hence  it  may  be  profitable  to  ascer- 
tain the  construction  which  has  been  given  to  it  by  the  courts 
of  that  country. 

In  Towers  v.  Osborne^  1  Strange,  506,  decided  in  1722,  "the 
defendant  bespoke  a  chariot,  and  when  it  was  made  refused 
to  take  it,  and  in  an  action  for  the  value  it  was  objected  that 
they  should  prove  something  givea  in  earnest,  or  a  note  in 
writing,  since  there  was  no  delivery  of  any  part  of  the 
goods.  But  the  chief  justice  (Pbatt)  ruled  this  not  to  be  a 
case  within  the  statute  of  frauds,  which  relates  only  to  con- 
tracts for  the  actual  sale  of  goods,  where  the  buyer  is  im- 
mediately answerable,  without  time  given  him  by  special 
agreement,  and  the  seller  is  to  deliver  the  goods  immedi- 
ately." Forty-five  years  afterwards  that  decision  was  ex- 
pressly sanctioned  by  Lord  Mansfield  and  the  whole  court  in 
Clayton  v.  And/rewSy  4  Burr.,  2101,  and  one  of  the  justices 
took  occasion  to  say  that  the  case  "  had  always  been  consid- 
ered as  an  authority  in  point  upon  questions  of  this  kind.*' 
Twenty-five  years  later,  in  Rondeau  v.  Wyatt^  2  H.  BL,  63, 
which  was  a  contract  to  deliver  at  a  future  time  3,000  sacks 
of  flour  at  a  certain  price  per  sack.  Lord  Loughborough  dis- 
approved of  the  language  used  in  the  two  former  opinions, 
in  so  far  as  they  indicated  that  the  statute  in  no  case  ex- 
tended to  executory  contracts  of  sale;  but  the  opinion  of 
the  court  expressly  states  that  "  the  case  of  Towers  v.  Sir 
John  Osborne  was  plainly  out  of  the  statute^  not  because  it 
was  an  executory  contract,  as  it  has  been  said,  but  because 
it  was  for  work  and  labor  done,  and  materials  and  other  nec- 
essary things  to  hefoundj  which  is  different  from  a  mere  con- 
tract  ofsalCj  to  which  species  of  contract  alone  the  stainite  is 
applicabley    Page  67. 

In  Cooper  v.  JElston,  7  Term,  16,  Lord  Kenton,  0.  J.,  fol- 
lows Rondeau  v.  Wyaity  and  says  that  "  Towers  v.  Osborne 
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was  a  mere  contract  for  work  and  labor;  the  thing  con- 
tracted for  did  not  exist  at  the  time."  Ashhurst,  J.,  was  of 
the  same  opinion,  and  Grose,  J.,  said:  "The  case  of  Towers 
V.  Osborne  went  upon  the  general  principle  that  executory 
contracts  were  not  within  the  meaning  of  the  statute.  If 
by  that  were  meant  contracts  for  the  sale  of  goods  to  be  ex- 
ecuted on  a  future  day,  such  a  construction  would  be  a 
repeal  of  the  act;  but  if  it  only  meant  such  contracts  as 
were  incapable  of  being  executed  at  the  time,  then  the  de- 
cision was  right;  and  such  was  the  case"  then  in  judgment. 
Lawrence,  J.,  said :  "  The  case  of  Towers  v.  Osborne^  when 
truly  considered,  was  not  a  contract  for  the  purchase  of 
goods,  but  for  the  making  of  something  which  had  no  exist- 
ence at  the  time."  One  of  the  justices  in  Groves  v.  Buck^  3 
Maule  <fe  S.,  178,  decided  in  1814,  said  that  "  the  court,  in 
Rondeau  v.  Wj/attj  distinguished  it  from  the  two  former 
cases  by  saying  that  in  those  cases  some  work  was  to  be 
done."  The  last  case  cited  was  for  the  non-acceptance  of  a 
quantity  of  oak  pins  agreed  to  be  furnished  for  a  sum  exceed- 
ing the  amount  named  in  the  statute,  but  which  was  not  then 
made,  but  was  to  be  cut  out  of  slabs.  It  was  tried  at  the  com- 
mon pleas  before  Gibbs,  C.  J.,  who,  in  answer  to  the  objection 
that  the  case  came  within  the  statute  of  frauds,  cited  and 
followed  Towers  v.  Osbomej  snpra^  and  hence  a  verdict  was 
found  for  the  plaintiff.  On  appeal  to  the  king's  bench  the 
verdict  was  sustained,  and  Lord  Ellenborough,  giving  the 
opinion  of  the  court,  said :  "  The  subject  matter  of  this  con- 
tract did  not  exist  in  rerum  natura;  it  was  incapable  of  de- 
livery and  of  part  acceptance,  and  where  that  is  the  case 
the  contract  has  been  considered  as  not  within  the  statute." 
He  then  goes  on  to  distinguish  the  case  from  Rondeau  v. 
Wyatty  s^ipra. 

GarbuU  v.  Watson^  5  Bam.  <fe  Aid.,  613,  was  decided  six 
years  later,  and  was  for  the  non-acceptance  of  100  sacks  of 
flour,  to  be  got  ready  by  the  plaintiffs,  who  were  millers,  by 
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a  certain  time,  and  the  court  disapproved  of  Clayton  v.  An- 
drewsj  aupra,  and  followed  Bondeau  v.  WyaM^  supra;  and 
Abbott,  JD.  J.  (Lord  Tentebden),  said:  "In  Towers  v.  Os- 
home  the  chariot  which  was  ordered  to  be  made  would 
never,  but  for  the  order,  have  had  any  existence.  But  here 
the  plaintiffs  were  proceeding  to  grind  the  flour  for  the  pur- 
poses of  general  sale,  and  sold  this  quantity  to  the  defendant 
as  part  of  their  general  stock.  The  distinction  is  indeed 
somewhat  nice,  but  the  case  of  Towers  v,  Osborne  is  an  ex- 
treme case,  and  ought  not  to  be  carried  further." 

The  case  of  Atkinson  v.  Bdl^  8  Barn.  &  C,  277,  was  de- 
cided in  1828.  The  defendant  ordered  certain  frames  of  the 
patentees,  and  ordered  alterations  upon  them,  and  then  re- 
fused to  accept  them.  The  action  was  for  goods  sold  and 
delivered,  goods  bargained  and  sold,  work  and  labor,  and 
materials  found  and  provided,  but  there  was  no  count  for  the 
non-acceptance  of  the  goods.  The  plaintiffs  failed  to  recover 
by  reason  of  the  defective  pleading,  but  the  court  said:  "If 
the  declaration  had  contained  a  count  for  not  accepting  the 
machines,  the  plaintiffs  might  have  been  entitled  to  recover; 
and  I  think  now  that  upon  payment  of  costs  they  should  be 
allowed  to  set  aside  the  nonsuit,  and  add  other  counts  to 
the  declaration,  and  have  a  new  trial."  Page  281.  In  that 
case  the  court  expressly  declared  that  if  the  employer  refuses 
in  such  case  to  accept,  a  special  action  on  the  case  for  such 
refusal  may  be  maintained  by  the  party  employed.  Page 
283. 

So  the  case  of  Towers  v.  Osborne  was  distinguished,  but 
not  questioned,  in  the  still  iMer  case  of  Smith  v.  Surman^  9 
Barn.  &  C,  574.  A  year  later  the  statute  known  as  Lord 
Tenterden's  act,  was  passed,  and  the  statute  of  frauds  in 
■question  was  thereby  extended  "  to  all  contracts  for  the  sale 
of  goods,  .  .  .  notwithstanding  the  goods  may  be  in- 
tended to  be  delivered  at  some  future  time,  or  may  not  at  the 
time  of  such  contract  he  actvMy  made^  'procured^  or  provided^ 


Digitized  by 


Google 


AUGUST  TEEM,  1882.  433 

Meincke  tb.  Falk. 

CTJit  or  ready  for  deUvery^  or  some  act  may  be  requisite  for 
the  making  or  completing  thereof,  or  rendering  the  same  fit 
for  delivery."  Thus  it  appears  that  although  the  language 
was  criticised,  yet  the  decision  in  Towers  v.  Osborne  was  never 
overruled  by  the  English  courts,  but  was  overruled  by  the 
English  parliament,  for  the  obvious  reason  that  their  courts 
had  refused  to  overrule  it.  The  statute  being  thus  changed 
in  England,  there  can  be  no  application  here  of  the  subse- 
quent cases  there,  like  Lee  v.  Griffin^  1  Best  &  S.,  272,  where 
a  person  ordered  a  set  of  artificial  teeth  to  be  made  to  fit  the 
mouth  of  the  testator,  and  then  a  recovery  for  non-acceptance 
was  defeated  because  the  case  came  within  the  statute  of 
frauds  as  amended. 

In  Mixer  v.  Howarth^  21  Pick.,  207,  the  defendant  or- 
dered the  plaintiff  to  manufacture  for  him  a  buggy  of  a  kind 
described,  and  on  refusal  to  accept  was  sued  therefor,  and 
Chief  Justice  Shaw  stated  the  rule  thus:  "When  the  con- 
tract is  a  contract  of  sale,  either  of  an  article  then  existing  or  of 
articles  which  the  vendor  usually  has  for  sale  in  the  course  of 
his  business,  the  statute  applies  to  the  contract  as  well  where 
it  is  to  be  executed  at  a  future  time,  as  where  it  is 'to  be  ex- 
ecuted immediately.  But  where  it  is  an  agreement  with  a 
workman  to  put  materials  together  and  construct  an  article 
for  the  employer,  whether  at  an  agreed  price  or  not,  though 
in  common  parlance  it  may  be  called  a  purchase  and  sale  of 
the  article,  to  be  completed  mfuturo^  it  is  not  a  sale  until 
an  actual  or  constructive  delivery  and  acceptance;  and  the 
remedy  for  not  accepting  is  on  the  agreement."  To  the 
same  effect  are  Spencer  v.  Cone^  1  Met.,  283,  and  Goddard  v. 
Binney^  115  Mass.,  450.  This  latter  case  was  for  the  price 
of  a  buggy  manufactured  by  the  plaintiff  for  the  defendant 
upon  his  special  order,  and  the  court  say:  "The  effect  of 
these  decisions  we  understand  to  be  this,  namely :  that  a 
contract  for  the  sale  of  articles  then  existing,  or  such  as  the 
vendor  in  the  ordinary  course  of  his  business  manufactures 
Vol.  LV-.28 
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or  procures  for  the  general  market,  whether  on  hand  at  the 
time  or  not,  is  a  contract  for  the  sale  of  goods  to  which  the 
statute  applies.  But,  on  the  other  hand,  if  the  goods  are  to 
be  manufactured  especially  for  the  purchaser,  and  upon  his 
special  order,  and  not  for  the  general  market,  the  case  is  not 
within  the  statute." 

In  New  Jersey  the  rules  deduced  from  the  English  and 
American  cases  are  stated  to  be:  "(1)  That  a  contract  for 
the  sale  of  goods  which  is  purely  executory  is  as  much 
within  the  statute  as  is  one  to  be  executed  in  proRsenti, 
(2)  That  where  a  contract  is  made  for  an  article  not  existing 
at  the  time  in  solido,  and  where  such  article  is  to  be  made 
according  to  order ^  and  as  a  thing  distvnguishedfrom  the  gen- 
eral  business  of  the  maker ^  then  such  contract  is,  in  substance 
and  effect,  not  for  a  saUy  hut  for  worh  and  materials.  The 
first  of  the  above  rules  is  now  received  everywhere  with  en- 
tire judicial  unanimity.  With  regard  to  the  second  rule 
much  conflict  of  opinion  exists,  but  I  think  it  is  recom- 
mended by  its  evident  consonance  with  the  object  of  the 
statute,  as  well  as  by  the  decided  weight  of  authority." 
Finney  v%  Aj>ga/r,  31  N.  J.  Law,  270,  271.  In  support  of  it 
the  earlier  Massachusetts  cases,  and  Croohshanh  v.  Burrell^ 
18  Johns.,  58,  are  cited.  This  last  case  was  for  the  refusal 
to  accept  the  wood-work  of  a  wagon  manufactured  by  the 
plaintiff  upon  the  special  order  of  the  defendant,  and  it  was 
held  not  to  be  within  the  statute.  In  the  opinion  Chief  Jus- 
tice Spencer  says:  "In  Bennett  v.  HuU^  10  Johns.,  364,  we 
declared  that  the  statute  applied  to  ^cecutory  as  well  as  other 
contracts,  and  we  recognized  the  cases  of  Eondeau  v.  Wyatt 
and  Cooper  v.  Ehton^  supra,  as  containing  a  just  and  sound 
construction  of  the  statute.  In  giving  the  opinions  in  those 
cases,  the  judges  referred  to  the  case  of  Towers  v.  Osborne 
with  approbation.  .  .  .  The  distinction  taken  by  Lord 
LouonBOROuoH  in  Rondeau  v.  Wyatt,  and  by  the  judges,  who 
gave  opinions  seriatim,  in  Cooper  v.  Elston,  was  between  a 
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contract  for  a  thing  existing  in  solido  and  an  agreement  for 
a  thing  not  yet  made  to  be  delivered  at  a  future  day.  The 
contract  in  the  latter  case  they  consider  not  to  be  a  con- 
tract for  the  sale  and  purchase  of  goods,  but  a  contract  for 
work  and  labor  merely.  However  refined  this  distinction 
may  bo,  it  is  well  settled,  and  it  is  now  too  late  to  ques- 
tion it." 

That  case  was  followed  by  SewaU  v.  Fitch^  8  Cow.,  215, 
which  was  to  recover  damages  for  not  delivering  cut  nails  to 
be  manufactured  by  the  defendant  under  a  contract  with  the 
plaintiff,  and  Savage,  C.  J.,  took  occasion  to  say  that  Towers 
V.  Osborne  was  "  rightly  determined,  though  upon  a  wrong 
principle,"  as  held  in  Rondeau  v.  Wyatt.  To  the  same  effect 
are  Robertson  v.  Vaughn^  5  Sandf.,  1 ;  Donovan  v.  WiUson^  26 
Barb.,  138;  ParJcer  v.  Sehenq/c,  28  Barb,  38;  Mead  v.  Oase^ 
33  Barb.,  202;  Parsons  v,  Loucks,  4  Robert.,  216;  S.  CI,  af- 
firmed, 48  N.  T.5  17.  This  last  case  was  for  the  alleged 
breach  of  contract  to  manufacture  and  deliver  a  quantity  of 
paper,  and  it  was  held  not  to  be  within  the  statute.  The 
opinion  of  the  court  states  that  "  the  distinction  is  between 
the  sale  of  goods  in  existence  at  the  time  of  making  the  con- 
tract, and  an  agreement  to  manufacture  goods.  The  former 
is  within  the  prohibition  of  the  statute,  and  void  unless  it  is 
in  writing,  or  there  has  been  a  delivery  of  a  portion  of  the 
goods  sold,  or  a  payment  of  the  purchase  price.  The  latter  is 
not."    Page  19. 

The  more  recent  case  of  CooTce  v.  MUlard^  65  N.  T.,  359, 
follows  this  distinction.  That  was  for  the  price  of  lumber 
then  in  the  plaintiff's  yard,  but  a  portion  of  which  was  to  be 
dressed  in  accordance  with  the  defendant's  contract  of  pur- 
chase, and  it  was  held  to  be  within  the  statute.  The  judge 
writing  the  opinion  of  the  court,  however,  notwithstanding 
their  inapplicability  to  the  case  then  in  hand,  summarily  dis- 
poses of  the  reasoning  in  Robertson  v.  Vaughn^  Oroohshanh  v. 
JSttrreUy  SetoaU  v.  Fitchj  Pa/rTcer  v.  Schencky  and  Parsons  v. 
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Lcmcksy  aupray  with  the  single  remark  that  "these  cases  are 
based  on  certain  old  decisions  in  England,  such  as  Towers  v. 
Oshome  and  Clayton  v.  Andrews^  which  have  been  wholly 
discarded  in  that  country."  Page  360.  In  support  of  this  con- 
clusion, he  seems  to  adopt  the  reasoning  and  conclusions  in  Lee 
V.  Oriffin^  mpraj  and  other  more  recent  English  cases,  as  hav- 
ing, "  after  great  discussion  and  much  fluctuation  of  opinion  " 
in  the  courts,"  settled  "  the  question  in  that  country,  without 
seeming  to  recognize  the  fact  that  the  question  had  already 
been  settled  in  that. country  by  act  of  parliament  for  more 
than  thirty  years  before  the  decision  of  Lee  v.  Griffin  was 
announced,  or  the  further  fact  that  Towers  v.  Osborne^  and 
Clayton  v.  Andrews^  rest  upon  different  principles,  and  had 
been  clearly  distinguished  by  the  courts  of  both  countries. 
Se€vpage  358.  The  opinion,  however,  concedes  that  it  is  too 
late  to  adopt  the  rule  in  Lee  v.  ^Chriffin^  but  thinks  it  is  a  sub- 
ject "for  the  consideration  of  the  legislature,"  and  finally 
states  the  rule  of  that  state  to  be  "  that  when  the  chattel  is 
in  existence,  so  as  not  to  be  governed  by  Pa/rsons  v.  Louchs^ 
supra,  the  contract  should  be  deemed  to  be  one  of  sale,  even 
though  it  may  have  been  ordered  from  the  seller,  who  is  to 
do  some  work  upon  it  to  adapt  it  to  the  uses  of  the  purchaser. 
Such  a  rule  makes  but  a  single  distinction,  and  that  is  between 
existing  and  non-existing  chattels."    Page  361. 

From  the  whole  opinion,  however,  it  was  the  evident  inten- 
tion of  the  court  to  preserve  the  distinction  made  in  some  of 
the  English  cases,  supra,  and  adopted  by  Chief  Justice  Spen- 
CEE  in  CrookskamJc  v.  Bv/rreU,  supra,  and  Judge  Beonson  in 
Downs  V.  Boss,  23  Wend.,  271-2,  which  was,  that  to  bring 
a  case  within  the  statute  it  must  be  "  a  contract  for  a  thing 
existing  in  solido  "  at  the  time  of  making  the  contract.  We 
infer  this  because  the  learned  judge  distinguishes  the  case 
from  SewaU  v.  Fitch  and  Parsons  v.  Loucks,  supra,  and  states 
that  in  the  latter  case  the  paper  was  not  in  existence,  "  ex- 
cept so  far  as  such  existence  may  be  argued  from  the  fact 
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that  matter  is  indestructible,"  and  then,  in  attempting  to 
reconcile  the  New  York  cases,  he  expresses  an  unwillingness 
"  to  quarrel  with  "  Mead  u  Case^  mpra^  where  an  order  was 
given  to  polish,  letter,  and  finish  certain  blocks  of  marble 
then  in  the  yard  in  the  manner  directed,  and  with  an  inscrip- 
tion named,  as  a  monument,  and  the  court  held  that  there 
was  no  monument  in  existence  at  the  time  of  the  bargain. 

We  are  not  aware  of  any  reported  judicial  utterance  in 
this  state  bearing  upon  the  question,  except  Harddl  v.  Mo- 
Clurey  2  Pin.,  289;  S.  (7.,  1  Chand.,  271.  In  that  case  the 
wheat  was  to  be  delivered  at  a  particular  mill,  and  the  trial 
court  refused  to  instruct  the  jury  "  that  the  wheat  existing  in 
adido  at  the  time  the  contract  was  made,  and  not  having  to 
be  raised  or  manufactured,  and  though  unthreshed,  it  was  a 
contract  within  the  statute  of  frauds,  and  the  plaintiff  could 
not  recover; "  and  for  that  refusal  the  judgment  was  reversed. 
On  the  strength  of  OarbuU  v.  WaUon^  and  some  other  later 
English  cases,  supra^  the  opinion  of  the  court  disapproves  of 
Clayton  v.  Andrews^  supra^  and  EicJidberger  v.  McCavley^  5 
Harr.  &  J.,  213,  and  follows  and  approves  Dovms  v.  Hofis,  23 
"Wend.,  271,  which  was  also  a  contract  for  unthreshed  wheat. 
This  is  put  upon  the  ground  that  it  is  the  "  better  reason,'* 
though  not  the  "  better  authority.'*  After  a  very  careful  ex- 
amination of  the  authorities,  we  are  induced  to  believe  that 
JSardeU  v.  McGlure^  supra,  was  well  decided,  not  only  by  force 
of  reason,  but  upon  the  weight  of  authority,  for  it  was  clearly 
not  a  contract  for  special  labor  in  manufacturing  anything, 
but  a  contract  to  sell  and  deliver  a  certain  quantity  of  wheat. 
See,  also,  Cla/rJe  v.  NichoU^  107  Mass.,  547. 

The  facts  in  the  case  before  us,  as  appears  from  the  special 
verdict,  are  in  no  respect  similar  to  those  in  Hardell  v.  Mo- 
Clure.  There  is  no  claim  that  at  the  time  of  the  alleged 
contract  the  carriage  had  any  existence  in  solido.  The 
plaintiff  was  a  manufacturer  of  carriages,  but  whether  even 
the  materials  from  which  the  one  in  question  was  manufact- 
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ured  were  then  in  stock,  or  had  been  procured  by  the  plaint- 
iflf,  does  not  appear.  Such  a  carriage  would  necessarily 
require  a  variety  of  material,  which  may  at  the  time,  for 
aught  that  appears,  have  been  owned  by  other  parties  and 
scattered  in  difiFerent  parts  of  the  country.  According  to 
the  verdict  of  the  jury  it  was  manufactured  upon  a  special 
order,  and  according  to  a  particular  model  selected  in  be- 
half of  Fram  Falk^  and  the  plaintiflfs  skill,  labor,  and  work- 
manship was  a  special  inducement  on  the  part  of  Louis  Falk 
in  giving  the  order,  and  without  such  order  the  carriage  in 
question  would  not  have  been  manufactured  by  the  plaintiff, 
nor  kept  by  him  for  sale  as  a  part  of  his  general  stock.  The 
facts  are  substantially  the  same  as  in  Towers  v.  Osborne^ 
Mixer  V.  JSiyivard,  Goddard  v.  Binney^  Grookshcmh  v.  Bur- 
reUy  supraj  and,  in  effect,  the  same  as  Orovea  v.  Buck^  SewaU 
V.  Fitchy  Robertson  v.  Vaughn^  Donovan  v.  WiUson^  Parker 
V.  Schencky  Mead  v.  Case,  and  Parsons  v.  Loucksy  supra^  and  to 
the  same  effect  are  Crockett  v.  Scribner,  64  Me.,  447 ;  AlhoU 
V.  Gilchrist,  38  Me.,  260;  and  Eight  v.  Ripley ,  19  Me.,  137. 
The  facts  here  seem  to  bring  the  case  within  the  principle  of 
all  the  decisions  cited,  having  any  bearing  upon  the  subject, 
except  the  English  cases  under  their  recent  statute. 

It  may  be  well  to  observe  that  if  we  were  to  apply  the 
rule  adopted  in  New  York  of  existence  m  solido  or  non- 
existence as  the  only  test,  and  if  the  facts  were  that  the  car- 
riage in  question  was  such  as  the  plaintiff  was  then  accustomed 
to  manufacture  and  keep  in  stock  for  general  sale,  and  that 
this  carriage  would  have  been  manufactured  by  the  plaintiff 
without  any  order  froai  Folk,  yet  it  would  be  without  the 
statute,  because  it  was  not  in  existence  in  solido  at  the  time 
of  making  the  contract.  But  such  assumed  facts  would 
bring  the  case  within  the  statute,  under  the  rule  adopted  in 
Massachusetts,  since  it  is  there  in  effect  held  that  if,  in  the 
ordinary  course  of  business,  the  article  would  have  been 
manufactured  or  procured  for  the  general  market  by  the 
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vendor,  in  the  absence  of  any  special  order  or  contract. with 
the  vendee,  then  it  is  a  "  contract  for  the  sale  of  "  the  article, 
and  not  a  contract  for  skill,  labor,  or  workmanship  in  pro- 
ducing the  article.  It  was  the  policy  of  the  early  English 
decisions  that  the  statute  in  no  case  extended  to  executory 
contracts  of  sale,  but  oniy  to  contracts  which  were  capable 
of  being  executed  immediately,  which  was  subsequently 
overruled  in  that  country  and  disapproved  in  Massachusetts, 
New  Jersey,  Maine,  and  some  of  the  New  York  cases,  but 
which  policy  is  so  far  adopted  in  some  of  the  other  New 
Fork  cases  as  to  hold  that  if  the  thing  contracted  for  is  not 
in  existence  at  the  time,  then  it  cannot  come  within  the 
statute,  notwithstanding  it  may,  in  the  language  of  the  act, 
be  a  "  contract  for  the  sale  "  of  the  article,  and  in  no  sense 
a  contract  for  skill,  labor,  or  workmanship.  We  are  inclined 
to  think  that  the  rule  announced  by  Chief  Justice  Shaw, 
mpra^  and  followed  in  Goddard  v.  Binney^  115  Mass.,  450, 
supported,  as  it  is,  by  the  New  Jersey,  Maine,  and  some  of 
the  New  York  cases,  is  in  substantial  harmony  with  the  role 
as  finally  settled  in  England  prior  to  their  recent  statute,  and 
hence  is  entitled  to  our  confidence  and  respect.  We  there- 
fore hold  that,  while  an  executory  contract  for  the  sale  of  an 
article  for  the  price  of  $50  or  more  may  be  within  the  stat- 
ute, notwithstanding  such  article  does  not  at  the  time  exist 
in  solido^  yet  where  such  contract  is  to  furnish  materials  and 
manufacture  the  article  according  to  specifications  furnished 
or  a  model  selected,  and  when  without  the  special  contract 
the  thing  would  never  have  been  manufactured  in  the  par- 
ticular manner,  shape,  or  condition  it  was,  then  the  contract 
is  essentially  for  special  skill,  labor,  or  workmanship,  and  is 
not  within  the  statute. 

But  we  must  reverse  this  judgment  for  a  manifest  error 
committed  upon  the  trial.  The  plaintiff  was  allowed,  against 
objection  of  counsel  on  the  part  of  the  defense,  to  testify  as 
to  Fram  FaWa  financial  circumstances,  his  responsibility 
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and. reliability,  his  ownership  of  a  brewery  and  the  size,  ex- 
tent and  value  of  it,  and  finally  that  he  was  worth  a  quar- 
ter of  a  million.  It  is  urged  that  such  testimony  tended  to 
prove  that  Louis  had  authority  from  his  father  to  make  the 
contract  in  question.  That  was  one  of  the  principal  ques- 
tions in  dispute,  and  justice  required  that  in  its  determina- 
tion the  jury  should  only  consider  proper  and  material  evi- 
dence. The  testimony  referred  to  was  not,  in  our  opinion, 
of  that  character,  but  well  calculated  to  prejudice  the  jury 
against  the  party  who  was  then  the  defendant.  For  this 
manifest  error  the  judgment  of  the  circuit  court  must  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Taylor,  J.  I  cannot  concur  in  so  much  of  the  opinion  of 
the  court  in  this  case  as  holds  that  the  contract  which  is  the 
basis  of  the  respondent's  cause  of  action  is  not  within  the 
statute  of  frauds.  In  my  Opinion,  the  contract  upon  which 
suit  is  brought  is  a  contract  for  the  sale  of  a  chattel  of  the 
price  of  $50  or  more,  and  is  therefore  void  unless  a  note  or 
memorandum  of  such  contract  was  made  in  writing,  and 
subscribed  by  the  parties,  or  some  part  of  the  purchase 
money  was  paid  by  the  appellant.  I  do  not  think  the  case 
at  bar  diflfers  in  principle,  though  it  may  in  its  facts,  from 
the  case  of  Hardell  v.  McClure^  2  Pin.,  289.  The  decision 
of  the  court  in  that  case  seems  to  have  been  accepted  as 
good  law  to  its  fullest  extent,  and  has  not,  so  far  as  I  have 
been  able  to  ascertain,  been  questioned  by  this  court  since  it 
was  announced,  thirty  years  ago.  I  think  it  much  safer  to 
adhere  to  the  broad  construction  of  the  statute  adopted  in 
that  case,  than  to  attempt  to  limit  it  by  distinctions  which 
cannot  be  well  defined,  and  which  will  necessarily  give  rise 
to  endless  litigation.  I  think  the  true  test  of  what  is  a  sale 
of  a  chattel,  within  the  meaning  of  the  statute,  is  that  when 
the  final  result  of  the  contract  is  the  sale  of  a  chattel,  it  is 
within  the  statute,  without  reference  to  the  question  whether 
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the  article  sold  is  or  is  not  in  existence,  in  the  form  in  which 
it  is  to  be  delivered,  at  the  time  the  contract  is  made,  or  not. 
If  the  title  to  the  thing  agreed  to  be  sold  and  deUvered  to 
the  vendee  remains  in  the  vendor  absolutely  until  it  is  com- 
pleted and  delivered,  and  the  vendee  has  no  right  of  prop- 
erty in  the  same  until  it  is  finished  and  delivered,  then  the 
contract  for  sale  is  the  sale  of  a  chattel  withfc  the  statute, 
and  void  unless  made  in  the  manner  prescribed  by  the  statute* 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  is  remanded  for  a  new  triaL 


MoEirz  vs.  Splitt. 

September  19  —  October  10,  1882, 

AffkaIj  to  S.  C.    CI)  What  reviewable  on  appeal  from  judgment, 
Pleaj)ING.    CS)  Complaint  not  demurrable  though  not  showing  a  right 

to  all  the  relief  demanded. 
Mechanic's  Lien.     (sJ  Complaint,  in  foreclosure,  goo^  though  not 

stating  cause  for  equitable  relief,    (4)  What  claim  for  lien  must 

state, 

1.  An  appeal  from  a  judgmeut  dismissing  a  complaint  brings  up  for 
review  the  order  sustaining  a  demurrer  upon  which  such  judg- 
ment was  based. 

3.  The  fact  that  the  allegations  of  a  complaint  do  not  entitle  the 

plaintiff  to  aU  the  relief  prayed  for,  is  not  ground  of  demurrer  if 
the  complaint  states  a  cause  of  action  for  which  judgment  may 
bo  taken  as  a  part  of  the  relief  demanded, 
d.  Though  an  action  to  enforce  a  mechanic's  lien  is  by  statute  made  an 
equitable  action,  the  complaint  need  not  necessarily  state  a  cause 
for  equitable  relief,  it  being  provided  by  sec.  8824,  R.  S.,  that  if 
the  plaintiff  fail  to  establish  his  lien,  but  establishes  a  right  to  re< 
cover  upen  contract  for  his  alleged  work,  etc.,  he  may  have  a 
personal  judgment  in  the  action  against  the  party  liable. 

4.  The  claim  for  a  mechanic's  lien  when  filed  by  a  principal  contractor, 

need  not  state  that  the  person  against  whom  the  demand  is  claimed 
has  any  interest  in  the  premises  affected  by  the  proceeding.  Ber- 
theblet  v.  Parker,  48  Wis.,  651,  distinguished. 
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APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

Action  to  enforce  a  mechanic's  lien.  The  defendant  de- 
murred to  the  complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  October  11, 
1881j  the  court  sustained  the  demurrer,  with  leave  to  the 
plaintiflf  to  amend  the  complaint  within  twenty  days  upon 
payment  of  flO  costs.  Notice  of  the  entry  of  the  order, 
and  a  copy  of  the  same,  was  served  upon  the  plaintiff's  at- 
torney, November  21, 1881.  On  the  same  day  judgment  was 
rendered  thereon  dismissing  the  complaint,  and  for  costs 
against  the  r  laintiff  and  in  favor  of  the  defendant,  and  re- 
citing that  the  defendant  had  neglected  to  amend  the  com- 
plaint or  pay  the  $10,  notwithstanding  more  than  twenty 
days  had  elapsed  since  the  making  and  entry  of  the  order, 
and  was  therefore  in  default.  November  23,  1881,  the 
plaintiff  filed  exceptions  to  the  rulings  and  order  of  the  court 
sustaining  the  demurrer,  and  ^Tovember  28,  1881,  the  judg- 
ment for  dismissal  and  costs  was  entered.  From  that 
judgment,  the  plaintiff  appealed. 

The  cause  was  submitted  on  the  brief  of  0,  J.  Fiel/ing  for 
the  appellant,  and  that  of  Thompson  c&  Clarice  for  the 
respondent. 

Cassodat,  J.  There  can  be  no  question  but  what  the  ap- 
peal from  the  judgment  brings  up  for  review  the  order  sus- 
taining the  demurrer  upon  which  it  is  based.  The  statute 
so  declares,  whenever  the  order  "  involves  the  merits  and 
necessarily  affects  the  judgment.'^  Sec.  3070,  K.  S.  This 
court  has  frequently  so  held.  Breed  v.  Ketahum,  51  Wis., 
166;  Webster  v.  Ins.  Co.,  36  Wis.,  67;  Armstrong  v,  Gtbsoiu, 
31  Wis.,  61;  Sweet  v.  MitcheU,  17  Wis.,  125.  The  only 
ground  of  the  demurrer  is  that  the  "complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.'*  Obvi- 
ously the  demurrer  was  not  well  taken,  if  the  complaint  does 
state  facts  sufficient  to  constitute  a  cause  of  action.    That  it 
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does,  seems  to  be  conceded;  but  the  contention  is  that  it 
fails  to  state  the  facts  necessary  to  entitle  the  plaintiff  to  a 
lien  upon  the  premises  in  question  for  the  amount  of  his 
claim,  which  is  a  part  of  the  relief  demanded.  But  the 
mere  fact  that  the  allegations  of  the  complaint  do  not 
entitle  the  plaintiff  to  all  the  relief  prayed  for,  is  no  ground 
for  holding  that  it  states  no  cause  of  action,  when,  in 
fact,  it  does  state  a  good  cause  of  action,  for  which  judg- 
ment may  be  taken  as  a  part  of  the  relief  demanded  in 
the  complaint.  Such  ground  of  demurrer  can  only  be  sus- 
tained when  the  complaint  states  no  cause  of  action  what- 
ever. Bronaon  v.  Ma/rkey^  53  Wis.,  98;  WJieder  v.  ZToB,  41 
Wis.,  447. 

It  is  claimed,  however,  that  an  action  to  enforce  a 
mechanic's  lien  is  made  by  the  revised  statutes  an  equitable 
action,  and  hence  must  necessarily  state  a  cause  for  equitable 
relief.  But  the  statute  expressly  provides  that  "  if  the 
plaintiff  in  any  such  action  fail  to  establish  his  lien,  .  .  . 
but  establishes  a  right  to  recover  upon  contract  for  his 
alleged  work  and  labor  done,  or  materials  furnished,  he 
may  have  a  personal  judgment  in  the  action  against  the 
party  liable  for  the  amount  due  him,  .  .  .in  like  man- 
ner as  if  the  action  were  for  the  recovery  of  money  only." 
Sec.  3324,  R.  S.  Thus,  upon  the  conceded  allegations  of  the 
complaint,  the  statute  expressly  authorized  the  plaintiff  to 
take  a  personal  judgment  against  the  defendant  for  the 
amount  due  him,  even  assuming  that  he  had  failed  to  estab- 
lish his  lien,  and  yet,  for  that  reason  alone,  judgment  was 
ordered  against  him.  We  are  clearly  of  the  opinion  that 
the  order  sustaining  the  demurrer  was  error.  If  the  com- 
plaint contained  matters  irrelevant  to  the  only  cause  of 
action  alleged,  the  remedy  was  by  motion  and  not  by 
demurrer. 

But  does  the  complaint  fail  to  state  facts  sufficient  to 
entitle  the  plaintiff  to  a  lien?    The  only  defect  alleged  is 
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that  the  claim  for  the  lien,  set  out  in  full  in  the  complaint, 
fails  to  state  that  the  defendant  had  title  to  the  land 
described.  That  fact  is  alleged  in  the  complaint  itself. 
The  statute  only  requires  that  "«uch  claim  for  lien  shall  con- 
tain a  statement  of  the  contract,  or  demand  upon  which  it 
is  founded,  the  name  of  the  person  against  whom  the  demand 
is  claimed,  the  name  of  the  claimant  or  assignee,  the  last 
date  of  the  performance  of  labor  or  furnishing  of  materials, 
a  description  of  the  property  affected  thereby,  a  statement 
of  the  amount  claimed,  and  all  other  material  facta  in  rdor 
Uon  thereto.  It  shall  be  signed  by  the  claimant  or  by  his  at- 
torney, and  need  not  be  verified,  and  may  be  amended,  in 
case  of  action  brought,  by  order  of  the  court,  as  pleadings 
may  be."  Sec.  3320,  R.  S.  This  section  is  more  specific  than 
the  former  statute,  and  the  last  clause  did  not  appear  in  sec. 
5,  ch.  153,  R.  S.  1858.  The  words  of  the  section  relied  upon 
as  requiring  such  claim  to  state  that  the  defendant  had  title 
to  the  lands  described,  are  those  in  italics. 

In  BertheoUt  v.  Parker^  48  Wis.,  551,  it  was  held  that  the 
petition  of  a  avhcontractor  for  a  lien  must  show  with  whom 
the  original  contract  was  made,  and  that  such  person  had  an 
interest  in  the  premises  affected  by  the  proceedings.  But  in 
case  of  a  subcontractor  such  statement  is  essential  to  connect 
him  with  the  owner  of  the  land  and  the  premises.  Such  fact, 
together  with  the  giving  of  the  notice  to  the  owner  required 
by  sec.  3315,  R.  S.  (sec.  2,  ch.  153,  R.  S.  1858),  became, 
within  the  language  of  sea  3320,  R.  S.,  "material  facts  in 
relation "  to  the  lien.  But  in  the  case  of  a  principal  con- 
tractor the  "  statement  of  the  contract,"  with  "  the^name  of 
the  person  against  whom  the  demand  is  claimed,"  and  "a 
description  of  the  property  affected  thereby,"  necessarily 
connects  such  contractor  with  the  property  and  its  owner. 

In  Wilier  v.  Bergenthaly  50  Wis.,  479,  which  was  since  the 
revision,  this  court  went  so  far  as  to  hold  that  the  plaifttiff 
was  not  required  to  prove  the  title  of  the  defendant  to  the 
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lot  upon  which  the  lien  was  claimed.  The  reason  given  was 
that  the  lien  was  enforceable  only  upon  his  interest,  and  if 
he  had  none,  then  the  plaintiff  would  take  nothing  by  his 
judgment,  thus  likening  the  case  to  the  foreclosure  of  a  mort- 
gage. If  the  claim  or  petition  substantially  conforms  to  the 
statutes,  as  above  indicated,  and  the  complaint  substantially 
conforms  to  sec.  3322,  R.  S.,  it  would  seem  to  be  sufficient, 
and  here  they  do  so  conform. 

By  the  CovH. —  The  judgment  of  the  circuit  court  and  the 
order  upon  which  it  is  based  are  reversed,  and  the  cause  is 
remanded  for  further  proceedings  according  to  law. 


Gilowsky  vs.  Connolly,  Jb. 

September  19—  October  10, 18St. 

ChmtituttonallaW'— Justices  of  the  peace— Jurisdiction  in  criminal 


cases. 


Under  the  constitution  of  this  state  the  legislature  may  deprive  jus- 
tices of  the  peace  in  cities  and  villages  of  jurisdiction  in  criminal 
cases  and  vest  that  jurisdiction  exclusively  in  other  tribunals. 

APPEAL  from  the  Circuit  Court  for  MUwauJcee  County. 

Action  to  recover  damages  for  a  false  imprisonment.  The 
complaint  alleges  that  the  plaintiff  was  arrested  under  a 
warrant  issued  by  the  defendant,  a  justice  of  the  peace  in 
the  city  of  Milwaukee,  upon  a  complaint  charging  the  plaint- 
iff with  the  commission  of  an  assault  and  battery ;  that  he 
was  taken  before  the  defendant  for  trial;  that  he  objected 
to  the  jurisdiction  of  the  defendant  to  try  him  for  such 
offense,  but  the  objection  was  overruled,  and  he  was  found 
guilty  and  fined  by  the  defendant;  and  that  by  reason  of  the 
issuance  of  the  warrant  by  the  defendant  and  the  arrest 
th^*eunder,  the  plaintiff  was  imprisoned^  detained  and  re- 


Digitized  by 


Google 


446  SUPREME  COURT  OF  WISCONSIN, 

Qilowsky  vs.  Connolly,  Jr. 

strained  of  his  liberty  for  the  space  of  one  hour,  to  his 
damage,  etc.  The  defendant  demurred  generally  to  the 
complaint,  and  appealed  from  an  order  overruling  the  de- 
murrer. 

G,  K.  Martin^  for  appellant. 

Henry  Z.  Btixton,  for  respondent. 

Cole,  C.  J.  The  learned  counsel  for  the  defendant  well 
states  the  question  in  this  case  to  be  this:  Did  the  defend- 
ant, as  a  justice  of  the  peace  in  the  city  of  Milwaukee,  have 
jurisdiction  to  hear,  try  and  determine  a  charge  for  assault 
and  battery  which  was  committed  within  the  county  of  Mil- 
waukee? If  not,  the  demurrer  to  the  complaint,  it  is  admit- 
ted, was  properly  overruled. 

Sec.  2499,  R.  S.,  continues  the  municipal  court  of  Milwaukee 
county  —  as  it  had  before  been  established  —  as  a  court  of 
record;  vests  in  it  the  powers  and  jurisdiction  concurrent 
and  equal  with  the  circuit  court  of  the  county,  in  all  caees  of 
crimes  and  misdemeanors  arising  in  the  county,  with  exclu- 
sive appellate  jurisdiction  in  all  criminal  cases  tried  before 
justices  of  the  peace  elected  in  the  towns  of  the  county.  It 
is  further  provided  that  "no  justice  of  the  peace  or  court 
commissioner  within  said  city  shall  exercise  any  jurisdi6tion 
in  any  criminal  cases,  but  all  such  jurisdiction  is  vested  in 
said  court  and  the  judge  thereof."  The  question  involved  is 
the  validity  of  this  clause  of  the  statute  quoted.  The  de- 
fendant's counsel  insists  that  it  is  unconstitutional,  and  he 
has  enforced  his  views  in  an  able  and  elaborate  argument. 
While  we  readily  admit  that  the  question  is  not  free  from 
difficulty,  still  for  reasons  —  some  of  which  will  be  given  — 
we  are  constrained  to  hold  against  his  views. 

The  argument  founded  on  the  constitution  and  statutes  is 
briefly  this:  By  the  seventh  article  of  the  constitution  judi- 
cial power  is  vested  in  certain  courts,  among  which  are 
justices  of  the  peace.    In  the  fifteenth  section  of  that  article 
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it  is  provided  that  the  electors  of  the  several  towns,  at  their 
annual  town  meeting,  and  the  electors  of  cities  and  villages, 
at  their  charter  elections,  shall,  in  such  manner  as  the  legis- 
lature shall  direct,  elect  justices  of  the  peace.  "  The  justices 
thus  elected  shall  have  such  civil  and  criminal  jurisdiction  as 
shall  be  prescribed  by  law."  Now,  by  the  general  statute, 
justices  of  the  peace  have  power  and  jurisdiction  throughout 
their  respeptive  counties  to  hear,  try,  and  determine  the 
offense  of  assault  and  battery.  Sees.  4739,  4388.  From 
these  constitutional  and  statutory  provisions  counsel  argues 
that  it  is  not  competent  for  the  legislature  to  confer  upon  one 
court  a  judicial  power  which  the  constitution  vests  in  another 
court,  unless  the  authority  to  do  so  is  conferred  by  the  con- 
stitution itself;  and,  conversely,  that  the  legislature  cannot 
deprive  any  court  of  its  right  to  exercise  a  judicial  power 
which  thfe  constitution  vests  in  it. 

The  soundness  of  this  general  reasoning  may  be  conceded. 
At  the  same  time  it  will  be  observed  that  the  constitution 
declares  that  justices  shall  have  such  civil  and  criminal  juris- 
diction as  shall  be  prescribed  by  law.  The  constitution  does 
not  attempt  to  define  the  extent  of  the  jurisdiction  which 
shall  be  exercised  by  justices  of  the  peace.  It  is  not  claimed 
that  the  jurisdiction  of  the  justices  of  the  peace,  when  once 
fixed,  is  unchangeable,  and  that  the  laws  which  have  en- 
larged their  powers  from  time  to  time  were  violations  of  the 
constitution.  No  such  position  could  be  successfully  main- 
tained, because  the  legislature  manifestly  is  vested  with  some 
discretion  as  to  the  extent  of  jurisdiction  which  they  shall 
exercise.  But  it  is  said  that  it  is  the  obvious  intention  of  the 
constitution  that  justices  of  the  peace  should  exercise  both 
civil  and  criminal  jurisdiction  to  some  extent,  and  that  it  is 
the  scheme  or  policy  of  that  instrument  that  their  jurisdic- 
tional authority  should  be  equal  and  uniform  throughout  the 
state.  It  would  bo  difiicult  to  establish  the  position  that  the 
constitution,  either  expressly  or  by  direct  implication,  itr 
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quires  that  justices  of  the  peace  iu  every  town  and  city  in  the 
state  should  exercise  the  same  measure  of  jurisdiction.  That 
is  really  the  question  in  debate.  Uniformity  of  jurisdiction 
may  be  d^irable  in  these,  as  well  as  in  other  inferior  tri- 
bunals. As  a  rule  it  has  been  observed  by  the  legislature  in 
regard  to  justices  of  the  peace.  But  is  uniformity  demanded 
by  the  constitution  as  to  these  courts  ?  The  rule  of  uniformity 
is  not  observed  in  respect  to  county  and  municipal  courts,  as 
an  examination  of  the  statutes  will  show. 

It  is  not  necessary  in  this  case  to  affirm  the  proposition 
that  the  legislature  could  deprive  justices  of  the  peace  of  all 
jurisdiction,  civil  and  criminal,  did  it  elect  to  do  so.  Counsel 
says  it  is  absurd  to  suppose  the  framers  of  the  constitution 
would  carefully  secure  to  the  people  of  the  state  the  election 
of  justices  of  the  peace  in  cities,  villages  and  towns;  fix 
their  term  of  office,  and  then  give  the  legislature  in  that  in- 
strument power  to  divest  these  officers  of  all  jurisdiction 
whatever.  If  the  legislature  should  pass  a  law  depriving 
justices  of  the  peace  of  all  jurisdiction  in  both  civil  and 
criminal  cases,  it  is  safe  to  predict  the  validity  of  such  an 
enactment  would  not  go  unchallenged  in  the  courts.  Such 
a  law  would  doubtless  be  assailed  as  an  evasion  of  the  con- 
stitution; a  poor  subterfuge  to  nullify  one  of  its  provisions. 
See  State  v.  Goldstucker^  40  Wis.,  124.  But  the  precise  ques- 
tion which  we  have  now  to  determine  is  whether  the  legisla- 
ture, under  the  constitution,  may  deprive  justices  of  the 
peace  in  cities  and  villages  of  jurisdiction  in  criminal  mat- 
ters, and  vest  that  jurisdiction  exclusively  in  police  and 
municipal  courts.  As  I  have  said,  to  my  mind  the  question 
is  not  free  from  doubt,  but  I  am  inclined  to  uphold  such  a 
power  on  the  part  of  the  legislature.  One  weighty  consid- 
eration which  induces  me  to  do  so  is  the  fact  that  the  legisla- 
ture, almost  from  the  organization  of  the  state  government, 
has  enacted  such  laws.  Such  a  contemporaneous  exposition 
of  the  constitution  is  surely  entitled  to  great  weight.  When 
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the  constitution  was  adopted,  the  police  justice  of  the  city 
of  Milwaukee  had  sole  and  exclusive  jurisdiction  to  try 
criminal  cases  in  the  city  (see  sec.  16,  Charter  of  1846), 
though  justices  of  the  peace  were  elected  in  the  diflferent 
wards;  and  this  fact  was  doubtless  understood  by  the 
f ramers  of  the  constitution.  See,  also,  sea  14,  ch.  3,  Charts 
of  1852. 

In  the  organization  of  villages  and  cities  from  time  to 
time  the  legislature  generally  has  vested  exclusive  jurisdic- 
tion in  criminal  cases  in  police  justices  or  municipal  courts, 
and  the  practice  has*  not  been  challenged,  so  far  as  we  are 
aware.  Cases  have  even  come  to  this  court  which  involved 
the  question  as  to  the  validity  of  charters,  giving  exclusive 
jurisdiction  in  criminal  cases  arising  within  the  municipality 
to  police  justices,  and  such  charters  have  been  sustained  sicb 
&ilentio.  Owens  v.  State,  27  Wis.,  456 ;  Blaise  v.  Staie^  id., 
462;  State  V.  BarOeU,  35  Wis.,  287;  City  of  Boseohel  v.  Bug- 
hee,  41  Wis.,  59;  State  v.  AUisoriy  47  Wis.,  548.  Now,  in 
view  of  the  fact  that  the  legislature  has,  almost  from  the 
very  adoption  of  the  constitution,  assumed  the  right  to  de- 
prive justices  of  the  peace,  in  cities  and  villages,  of  jurisdic- 
tion in  criminal  cases,  and  to  confer  that  power  exclusively 
on  other  tribunals,  and  this  legidation  has  n<ft  been  ques- 
tioned until  now,  I  feel  it  my  duty  to  sustain  it,  although  I 
have  some  doubt  as  to  its  validity;  for  it  is  a  maxim  of  our 
jurisprudence  that  an  act  of  the  legislature  is  not  to  be  de- 
clared void  except  where  it  plainly  violates  a  provision  of 
the  constitution.  This  cannot  be  said  of  the  provision  of 
the  statute  in  question. 

It  follows  from  these  views  that  the  order  of  the  circuit 
court  must  be  aflSrmed. 

By  the  Court. —  Order  affirmed. 
Vol.  LV— 29 
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Matteson  vb.  Matteson. 

September  19 — October  10, 1882, 

Pleadinq:  Merger  of  note  in  bond.  (IJ  Otvnership  of  merged  note 
need  not  be  alleged  in  action  on  bond ;  but  (2)  the  note  must  be  pro- 
dtuiedfor  cancellation  before  judgment. 

1.  In  an  action  to  foreclose  a  mortgage  given  to  secure  the  performance 

of  the  conditions  of  a  bond,  one  of  which  conditions  was  that  the 
obligor  should  pay  the  sum  for  which  a  note  had  previously  been 
given  to  the  plaintiff,  it  is  not  necessary  to  allege  in  the  complaint 
that  the  plaintiff  is  still  the  holder  of  the  note. 

2.  The  note^  in  such  case,  in  the  hands  of  the  plaintiff,  became  merged 

in  the  bond,  and  the  defendant  can  only  claim  protection  against 
it  in  case  it  should  get  into  the  hands  of  a  bona  fide  holder  for 
Talue  before  due.  This  protection  will  be  given  by  requiring  the 
plaintiff  to  produce  the  note  for  cancellation  before  judgment 
goes  on  the  bond. 

APPEAL  from  the  Circuit  Court  for  Wmnebago  County. 

Action  to  foreclose  a  mortgage  on  real  estate  given  to  se- 
cure performance  of  the  condition  of  a  certain  bond,  a  copy 
of  which  is  annexed  to  the  complaint  and  made  a  part  of  it. 
The  bond  and  mortgage  are  dated  June  29,  1880.  The  con- 
dition of  such  bond  is  as  follows:  "Whereas,  Eliza  Mair 
teson  is  jointly  bound  with  B.  C,  Matteson  for  the  payment 
of  $500  to  Hiram  Smith,  and  about  the  sum  of  $300  to 
George  E.  Sutherland,  and  the  said  Eliza  Matteson  is  liable 
at  law  for  the  whole  of  said  sums,  with  interest,  and  the  said 
EUza  Matteson  also  holds  the  promissory  note  of  said  B.  C. 
Matteson^  dated  March  22,  1879,  for  the  sum  of  $620,  and 
interest:  Now,  if  the  above  bounden  B.  G.  Matteson^  his 
heirs,  executors  and  administrators,  or  any  of  them,  shall 
well  and  truly  pay,  or  cause  to  be  paid,  unto  the  above 
named  Hiram  Smith,  George  E.  Sutherland  and  Eliza  Matr 
tesony  his  and  their  executors,  administrators,  or  assigns,  or 
to  said  EUza  Matteson  for  said  Hiram  Smith,  Gteorge  E. 
Sutherland,  and  herself,  on  or  before  six  months  from  the 
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date  hereof,  the  just  and  full  sums,  with  interest,  so  as  afore- 
said due  to  said  Hiram  Smith  and  to  said  George  E.  Suther- 
land and  said  Eliza  Matteson^  then  this  obligation  is  to  be 
void,  otherwise  to  remain  in  full  force." 

The  complaint  alleges  the  execution  by  the  defendant  to 
the  plaintiff  of  the  mortgage  in  suit  to  secure  the  payment 
of  the  indebtedness  mentioned  in  the  bond,  conditioned  that 
"  if  the  said  Bela  C.  Mdtteson^  mortgagor,  his  heirs,  execu- 
tors, administrators,  or  assigns,  should  well  and  truly  pay, 
or  cause  to  be  paid,  to  the  said  mortgagee,  her  heirs,  execu- 
tors, or  assigns,  the  said  sums  of  money  above  given  and  de- 
scribed, according  to  the  tenor  of  said  bond,  to  secure  which 
said  mortgage  was  given  as  aforesaid,  then  the  said  bond 
and  said  mortgage  should  cease,  and  be  null  and  void.'^ 
Breaches  of  the  conditions  of  the  bond  and  mortgage  are 
assigned,  as  follows:  " The  said  defendant, Bda  G.  Matteaoriy 
has  failed  to  comply  with  the  terms  of  the  said  bond,  and 
the  conditions  of  the  said  mortgage,  by  failing  and  neglect- 
ing to  pay  the  sum  of  $620,  which  became  due  and  payable 
on  the  22d  day  of  March,  A.  D.  1880,  with  interest  at  ten 
per  cent,  from  June  22,  1879,  except  the  sum  of  $12,  and  by 
failing  and  neglecting  to  pay  the  further  sum  of  $500,  which 
became  due  and  payable  on  the  3d  day  of  September, 
A.  D.  1879,  with  interest  at  ten  per  cent,  from  September  3, 
1880."  The  complaint  also  contains  the  following  aver- 
ments: "And  said  plaintiff  further  alleges  that  she  is  now 
the  lawful  owner  and  holder  of  said  bond  and  mortgage,  and 
that  there  is  now  justly  due  to  said  plaintiff,  upon  the  said 
bond  and  mortgage,  the  sum  of  $620,  with  interest  thereon 
from  the  22d  day  of  June,  A.  D.  1879,  at  the  rate  of  ten 
per  cent  per  annum,  except  the  sum  paid  of  $12,  and  the 
further  sum  of  $500,  with  interest  thereon  from  the  3d 
day  of  September,  A.  D.  1880,  at  the  rate  of  ten  per  cent. 
per  annum."  It  is  admitted  that  the  defendant  has  paid 
Mr.  Sutherland's  demand. 
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The  defendant  appealed  from  an  order  overruling  a  gen- 
eral demurrer  to  the  complaint 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Oeo,  P.  Knowlea. 

Geo.  E,  Sutherland^  for  the  respondent. 

Lyon,  J.  The  complaint  may  be  inartificially  drawn,  yet 
we  think  it  states  a  cause  of  action  in  favor  of  the  plaintiff. 
The  condition  of  the  bond  is  that  within  six  months  the  de- 
fendant will  pay  the  plaintiff  $620  and  interest,  and  also 
will  pay  the  plaintiff  or  Hiram  Smith  $500  and  interest. 
The  first  condition  is  not  in  terms  that  the  defendant  will 
pay  the  note  for  $620,  held  by  the  plaintiff,  but  that  he  will 
pay  the  sum  for  which  that  note  was  given.  The  plaintiff, 
therefore,  held,  for  the  same  debt,  the  note,  and  the  bond 
and  mortgage.  Under  an  elementary  rule  of  law,  the  note, 
in  the  hands  of  the  plaintiff,  became  merged  in  the  bond, 
and  was  thereby  entirely  extinguished.  Hence  it  was  quite 
unnecessary  for  the  plaintiff  to  allege  that  she  is  still  the 
holder  of  the  note,  for  in  her  hands  it  is  mere  waste  paper. 
The  defendant  can  only  claim  protection  against  it,  in  case 
it  should  get  into  the  hands  of  a  honafide  holder  for  value 
before  due,  and  the  court  will  give  this  protection,  by  re- 
quiring the  plaintiff  to  produce  the  note  for  cancellation  be- 
fore judgment  goes  upon  the  bond.  It  follows  that,  as  to  the 
$620  mentioned  in  the  condition  of  the  bond,  the  averments 
that  the  plaintiff  is  the  owner  and  holder  of  the  bond  and 
mortgage,  and  that  such  sum  is  justly  due  her  thereon,  suffi- 
ciently show  her  right  of  action. 

It  is  unnecessary  to  consider  whether  the  complaint 
states  a  cause  of  action  for  the  $500  due  Hiram  Smith,  for 
aU  that  portion  of  the  complaint  may  be  stricken  out,  and 
still  it  would  state  a  cause  of  action.  It  may  be  said,  how- 
ever, that  the  plaintiff  is  jointly  bound  with  the  defendant 
for  the  payment  of  that  debt,  and  the  defendant  has  cov- 
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enanted  in  his  bond  to  pay  the  amount  to  Smith  or  the 
plaintiff.  He  has  paid  it  to  neither.  We  perceive  no  valid 
reason  why  those  facts  do  not  entitle  the  plaintiff  to  have 
that  sum  included  in  the  computation  of  the  amount  due  on 
the  bond  and  mortgage. 
By  the  Court —  Order  affirmed. 


DwTEB  vs.  The  American  Express  Compant. 

September  19  —  October  10,  188B. 

Master  and  Servant:  Negligence  of  co-employee.  CV  "Agent  and 
manager  "  of  express  conipany^s  office  not  presumed  to  be  vice- 
prineipalf  (2 J  especially  when  engaged  in  same  work  with  env- 
ployee,    (3)  Liability  for  negligence  of  vice-principal  so  engaged  f 

1.  In  an  action  against  an  express  company  for  injuries  received  while 

in  its  employment,  an  allegation  in  tlie  complaint  that  such  inju- 
ries were  caused  by  the  negligence  of  one  who  was  the  "  agent 
and  manager  of  the  said  compauy*8  office  "  in  the  city  where  the 
plaintiff  was  employed,  does  not,  in  the  absence  of  further  allega- 
tions showing  what  the  duties  and  powers  of  such  agent  were, 
create  the  presumption  that  he  was  a  vice-principal  for  whose  neg- 
ligent acts  resulting  in  injury  to  its  employees  the  express  com- 
pany would  be  liable. 

2.  And  especially  does  not  such  presumption  arise  where  the  complaint 

further  shows  that  the  acts  from  which  the  injury  resulted  were 
done  by  such  agent  while  engaged  as  driver  of  ^he  team  drawing 
goods  between  the  company's  office  and  the  depots  and  while  de- 
fendant was  riding  to  and  fro,  assisting  in  loading  and  imloading 
such  goods. 
[3.  Whether  if  the  complaint  had  alleged  facts  showing  that  such 
agent  was  in  fact  the  vice-principal  of  the  company  and  empowered 
to  do  all  acts  at  a  certain  city  which  the  company  was  authorized 
to  do,  the  company  would  be  liable  for  his  negligence  while  en- 
gaged in  the  same  work  with  the  plaintiff,  is  not  determined.] 

APPEAL  from  the  Circuit  Court  for  Wirmebago  County. 
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The  case  is  thus  stated  by  Mr.  Justice  Taylor: 
"  This  action  was  brought  to  recover  damages  for  an  injury 
received  by  the  plaintiff  while  in  the  employ  of  the  defendant 
company,  and  which  he  alleges  was  the  result  of  the  careless- 
ness of  the  defendant's  agent.  The  complaint  was  demurred 
to  for  the  reason  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was  sustained,  and 
from  the  order  sustaining  the  same  the  plaintiff  appealed. 

"  The  following  is  a  copy  of  the  complaint:  'The  plaintiff 
complains  and  alleges:  That  the  defendant  is  a  foreign  cor- 
poration, duly  incori)oratcd  and  doing  business  in  the  state 
of  Wisconsin,  engaged  in  transporting  money,  goods,  wares, 
and  merchandise,  for  hire,  from  pliice  to  place;  that  said  de- 
fendant has  an  office  in  the  city  of  Oshkosh,  Winnebago 
county,  Wisconsin,  and  has  had  for  the  past  fifteen  years; 
that  one  W.  Colvin  is  now,  and  has  been  for  the  past  fifteen 
years,  agent  and  manager  of  the  said  company's  office  in  the 
city  of  Oshkosh,  in  the  county  and  state  aforesaid;  that  the 
plaintiff  has  been  engaged  and  employed  by  the  said  de- 
fendant in  their  office,  in  the  city  of  Oshkosh,  aforesaid,  for 
the  past  fourteen  years,  and  was  so  emploj'ed  and  working 
for  said  defendant  on  the  23d  day  of  June,  18S1;  that  said 
defendant  received  money,  goods,  wares,  and  merchandise 
at  its  office  in  said  city,  from  the  nailroads  entering  said 
city,  and  from  merchants,  bankers,  and  other  persons,  and 
transferred  the  same  to  and  from  the  railroad  offices  in  said 
city  in  wagons  owned  and  operated  by  said  defendant;  that 
the  i)laintitf's  duty  was  to  go  to  and  from  the  said  railroad 
offices  and  said  defendant's  office  with  said  wagons,  re- 
ceive, load,  and  unload  goods,  wares,  and  merchandise  upon 
and  from  said  wagons  of  the  said  defendant,  so  used  and  en- 
gaged in  transferring  goods,  wares,  and  inerchandise  from 
the  railroads  and  the  office  of  the  said  defendant;  that  on 
the  23d  day  of  June,  1881,  while  so  engaged  and  employed 
in  going  from  the  office  of  the  said  defendant  to  the  depot 
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of  the  Chicago  &  Northwestern  Railroad  Company  with  a 
load  of  goods,  wares,  and  merchandise  then  being  transferred 
from  the  said  defendant's  office,  in  the  said  defendant's 
wagon,  which  wagon  was  then  being  driven  and  managed 
b}"-  the  said  W.  Colvin,  agent  and  manager  of  the  said  de- 
fendant, this  plaintiff  being  upon  said  wagon  by  direction  of 
said  W.  Colvin,  was,  on  said  23d  day  of  June,  1881,  by  rea- 
son of  the  careless,  negligent,  and  unskillful  driving  and 
management  of  the  said  wagon  by  the  said  Colvin,  thrown 
from  said  wagon  to  the  ground,  without  any  fault  or  negli- 
gence on  his  part,  at  the  corner  of  Tenth  and  Kansas 
streets,  and  a  part  of  the  load  upon  said  wagon  thrown  onto 
him,  and  his  left  ankle  crushed  and  broken;  by  means 
whereof  the  plaintiff  was  made  to  suffer  great  bodily  pain, 
and  for  a  long  time  was  made  sick  and  unable  to  labor,  and 
was  confined  to  his  bed  and  house,  and  is  still  unable  to 
labor,  and  still  suffers  great  bodily  pain  from  said  injury. 
Wherefore  the  plaintiff  demands  judgment  against  the  de- 
fendant for  the  sum  of  $5,000.' " 

James  Fre^inan^  for  the  appellant : 

The  negligence  of  the  agent  or  superintendent  was  the 
negUgence  of  the  defendant.  Malone  v.  Hathaway^  64  N.  Y., 
5 ;  21  Am.  Eep.,  573 ;  Ford  v,  Fitchhiirg  Railroad  Co.j  110 
Mass.,  240 ;  Chicago  <&  JV,  W,  Railroad  Go,  v.  Jackson^  55  111., 
402;  Corcoran  v,  Holbrooke  59  N".  Y.,  517;  Gorrnly  v.  Vulcan 
Iron  Works,  61  'Mo.,  492 ;  Brahbits  v,  C.  &  N,  W.  Railway  Co.y 
38  Wis.,  2S9;  Mann  v.  Oriental  Print  Works,  11  R  I.,  152; 
C.  dc  ^y.  W.  Railroad  Co,  v.  Bayfidd,  37  Mich.,  205;  Cooley 
on  Torts,  560-562. 

For  the  respondent  there  was  a  brief  by  Weishrod  &  na/r- 
shaw^  and  oral  argument  by  Mr,  Weisbrod,  They  argued, 
among  other  things,  that  the  complaint  does  not  allege  that 
Colvin  was  the  alter  ego  of  the  defendant,  so  as  to  make  his 
neghgence  the  negligence  of  the  defendant.  Nor  does  it 
charge  tJie  defendant  with  any  negligence.    Colvin  was  merely 
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a  co-employee  with  the  plaintiff.  AUen  v.  New  Gas  Go.y  L. 
R.,  1  Ex.  Div.,  251 ;  BartonshiU  Goal  Co.  v.  Reid,  8  Macq.,  266 ; 
Lovegrove  v*  JSaikoay  Oo.^  16  Com.  B.  (N.  S.),  692;  Cotton  v. 
Wood,  8  id.,  568;  Feltham  v.  Miglmdj  7  B.  &  S.,  676;  Ebuh 
ells  V.  Landore  Siemens  Steel  Co.,  10  id.,  62 ;  Wood  on  M.  &  S., 
846,»851.  Even  if  as  "agent  and  manager"  he  represented 
the  defendant  in  aU  respects,  he  was,  while  driving  the  team, 
acting  as  a  co-servant  with  the  plaintiff,  and  for  his  negligence 
while  so  acting  the  defendant  is  not  liable.  Wood  on  M.  <fe 
S.,  886,  902;  Brickner  v.  N.  T.  C.  Bail/road  Co.,  2  Lans., 
516;  Crispin  v.  Babbitt,  81  N.  Y.,  516;  MoCosker  v.  Z.  I. 
Bailmxy  Co.,  84  id.,  77. 

Taylor,  J.  Upon  the  argument  in  this  court  the  learned 
counsel  for  the  appellant  insists  that  the  complaint  shows  that 
Colvin,  who  is  designated  in  said  complaint  as  "  the  agent  and 
manager  of  said  company's  office  in  the  city  of  Oshkosh,"  is  and 
was  the  vice-principal  or  "  alter  ego  "  of  the  defendant,  and  that 
consequently  the  defendant  company  is  liable  for  any  and  all 
negligent  acts  done  by  him  in  his  employment,  by  reason  of 
which  an  injury  results  to  one  of  its  employees;  that  the 
agent  of  the  defendant  company  must  be  held  to  be  the  em- 
bodiment or  personality  of  the  company,  and  his  acts,  done 
in  the  business  of  his  company,  must  be  deemed,  for  all  pur- 
poses, the  acts  of  the  company  itself.  This  was  evidently 
the  theory  upon  which  thp  complaint  was  drawn.  The  com- 
plaint does  not  charge  the  negligence  of  the  company  as  the 
cause  of  the  injury,  but  does  charge  that  the  negligence  of 
the  agent  caused  it,  claiming  that  because  he  was  the  agent 
and  manager  of  the  company  his  negligence  was  the  negli- 
gence of  the  company  as  between  itself  and  its  employees, 
as  well  as  third  persons. 

The  difficulty  of  this  theory  of  the  learned  counsel  is  that 
the  complaint  does  not  contain  any  allegations  which  show 
what  the  duties  and  powers  of  this  agent  and  manager  were^ 
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or  which  tend  to  show  that  he  was  the  vice-principal  or  dUer 
ego  of  the  company.  The  only  acts  shown  to  have  been 
done  by  the  agent  in  his  employment  are  such  as  clearly 
show  that  he  was  acting  as  a  co-employee  of  the  plaintiff  in 
performing  the  work  of  the  defendant,  and  that,  while  so 
employed,  his  negligence  caused  the  injury  of  which  he  com- 
plains. The  plaintiff  alleges  that  it  was  his  duty,  as  em- 
ployee of  the  defendant,  to  go  to  and  from  the  railroad 
offices  and  defendant's  office  with  wagons,  and  receive,  load 
and  unload  goods,  wares  and  merchandise  upon  and  from 
said  wagons ;  that  he  was  engaged  in  that  business  when  he 
was  injured ;  and  that  Colvin,  the  agent,  was  employed  in 
driving  the  team.  It  seems  to  us  very  clear  that  if  the  busi- 
ness of  the  defendant  was  in  part  to  transport  goods  to  and 
from  the  railroad  depots  from  its  office  in  the  city,  and  it 
was  the  duty  of  the  plaintiff  to  load  and  unload  such  goods, 
and  ride  upon  the  defendant's  wagons  to  and  from  the  city 
office  to  the  railroad  depots  in  the  performance  of  such  duty, 
and  at  the  same  time  it  was  the  duty  of  the  agent  to  drive 
the  team  in  the  performance  of  that  work,  then  the  agent 
and  plaintiff  were  engaged  in  the  performance  of  the  same 
work  for  the  defendant,  and  are  co-employees  within  the 
most  limited  definition  of  that  term.  The  complaint  failing 
to  set  out  any  of  the  duties  of  the  agent  other  than  that  he 
was  engaged,  at  the  time  of  the  accident,  in  driving  the  team 
which  drew  the  goods  to  and  from  the  office  to  the  depots, 
while  the  plaintiff  was  riding  to  and  from  and  assisting  in 
loading  and  unloading  the  same,  an  employment  which  clearly 
makes  them  co-employees,  the  court  would  not  be  justified 
in  holding,  as  a  question  of  law,  that  the  agent,  while  doing 
that  work,  was  not  a  co-employee  with  the  plaintiff. 

Designating  Colvin  as  agent  and  manager  does  not  convey 
any  definite  idea  of  the  powers  vested  in  such  manager  or 
agent.  The  court  cannot  presume  from  that  designation 
that  he  had  all  the  powers  of  the  company  and  stood  in  its 
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place  for  all  purposes;  and  especially  must  this  be  so  where 
the  complaint  itself  shows  that  the  only  acts  he  did  perform, 
and  from  which  the  injury  resulted,  were  performed  by  him 
in  the  business  of  the  defendant  as  a  co-employee  with  the 
plaintiff. 

If  the  complaint  had  alleged  facts  showing  that  Colvin 
was  in  fact  tlie  vice-principal  of  the  defendant,  and  autlior- 
ized  and  empowered  to  do  all  acts  at  the  city  of  Oshkosh 
which  the  company  was  authorized  to  do,  there  would  still 
remain  the  disputed  question  whether  the  company  would 
be  liable  to  the  plaintiff  for  the  negligence  of  such  agent 
when  in  fact  em])loyed  in  the  same  work  with  the  plaintiff. 
If  the  agent  or  manager  had  full  power  to  act  for  the  com- 
pany at  Oshkosh  in  all  mattei*s  pertaining  to  its  business 
there,  and  was  also  required  to  act  as  driver  of  the  team  in 
transporting  goods,  etc.,  to  and  from  the  otfice  to  thedej)ots, 
the  authorities  are  somewhat  in  conflict  whether  he  would 
not  be  held  as  the  plaintiff's  co-employee  while  so  engaged, 
notwithstanding  his  ample  authority  in  other  respects,  and 
whether,  for  his  negligence  in  the  capacity  of  driver,  the 
company  might  not  claim  exemption  from  liability  on  the 
ground  that  the  injury  resulted  from  the  negligence  of  a  co- 
employee.  Crisjnn  V.  Bahl'df,  81  I^.  Y.,  510;  McCosl'er  v. 
Bail  road  Co,,  84  K  Y.,  77;  Berea  Stone  Co.  v.  Kraft,  31 
Ohio  St.,  287;  Brlckner  v,  BaRroad  Co,,  2  Lans.,  506-516; 
AYood  on  M.  &  S.,  §§  438,  451,  453.  Upon  this  question 
we  give  no  o])inion,  as  we  are  satisfied  that  the  complaint 
does  not  state  any  facts  showing  that  the  agent,  Colvin,  stood 
in  the  relation  of  vice-principal  of  tlie  defendant. 

By  the  Court — The  order  of  the  circuit  court  is  affirmed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 
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September  19— October  10,  18SS, 

Records  of  Tax  Sales,  etc.    (1)  Knowledge  by  county  cleric  presumed* 
Tax  CERTmcATES.    (SJ  Assignment  by  assignee  must  be  indorsed  or 

attached. 
T.vx  Dked.    ("S)  Void  unless  autJwrized  by  statute:  Owner  of  land  may 

quc^stion  validity. 

1.  W]K-n>  the  records  of  the  county  treasurer  show  the  sale  of  certain 

lamls  for  taxes,  the  issuance  of  a  ct^rtiiieate  tliereof  to  tlie  county, 
and  that  the  county  treasurer  thereafter  «is.signf»d  such  certilicate 
by  indorsinf^  the  same  in  blank,  tlie  county  clerk  must  be  presumed 
to  luive  had  knowle<li^e  of  such  records  and  the  facts  therein  stated 
wliea  he  subsequently  executed  a  tax  deed  of  such  lands. 

2.  Under  sec.  1140,  R  S.  (sees.  14,  51,  ch.  22,  Laws  of  ISoO),  wliich  pro 

viMps  that  a  tax  cerdfif^ate  **  may  ho  assT;:^ned  by  the  j)urch:user  by 
wuii.iic  his  name  in  blank  on  the  l)ack  tht^n  of ,  and  by  the  county 
trt ;.  ui-er  or  county  clerk  in  like  manner  witii  his  oliicial  character 
a«l'.'''d,  or  any  i>»rsoii's  interest  therein  may  be  transferred  by  a 
written  assii^nment  indorswl  upon  orattaclu^d  to  the  same,"  the 
county  clerk  has  no  autJiority  to  is.^ue  a  tax  deed  to  the  second  as- 
signee of  a  tax  certificate  whose  assignment  is  not  indorsed  thereon 
or  attached  thereto.  State  v,  Winnf  19  Wis.,  iJ04;  Horn  v,  Garry, 
4Did.,4(U. 
8.  Unless  authority  for  its  execution  is  given  by  statute  a  tax  deed  is 
void,  and  the  original  owner  of  the  lan<ls  sold  for  taxes  may  ques- 
tion the  pretended  authority  by  which  it  is  sought  to  divest  him  of 
title. 

APPEAL  from  the  Circuit  Court  for  Wuinehar/o  County. 

Ejcctrnent.  The  answer  alk^gcd  title  in  the  defendant  by 
virtue  of  a  tax  deAl  issued  Sei)tembor  24,  1881,  based  upon 
the  sale  of  the  lands  for  taxes  and  a  certilicate  thereof  duly 
issued,  ^'^'^y  11, 1S75.  The  tax  deed  so  described  was  offered 
and  r(?coived  in  evidence  at  the  trial.  The  defendant  also 
offered  in  evidence  an  assignment  to  him  from  one  Henry 
Sherry,  dated  June  20,  1881,  of  the  certificate  of  the  sale 
upon  which  the  tax  deal  issued.  This  assignment  covered  a 
large  number  of  other  certificates  and  was  not  attached  to 
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any  certificate  and  was  never  filed  in  the  office  of  the  county 
clerk,  but  was  executed,  attested  and  acknowledged  as  the 
law  requires  deeds  to  be.  It  was  admitted  against  the  plaint- 
iflPs  objection.  Other  evidence  will  sufficiently  appear  from 
the  opinion.  There  was  a  verdict  for  the  defendant,  and  from 
the  judgment  entered  thereon,  the  plaintiff  appealed. 

James  Freeman^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  George  W.  Toddy 
in,  propria  persona^  with  Moses  Hooper^  of  counsel,  and  oral 
argument  by  Mr,  Hooper,  They  argued,  among  other  things: 
1.  It  was  not  necessary  that  the  assignment  should  be  at- 
tached to  the  certificate.  Sec.  1140,  R.  S.,  evidently  con- 
templates several  forms  of  assignment.  By  indorsement  in 
blank  in  the  case  of  the  original  purchasei;  or  by  brief 
written  assignment  upon  or  annexed  to  the  certificate,  in 
which  case  no  special  formalities  are  required;  and  by  a 
more  formal  instrument  sealed,  attested  and  acknowledged, 
which  the  statute  authorizes  to  be  recorded  with  the  same 
eflfect  as  a  deed.  Such  assignments  could  not  conveniently 
be  indorsed  on  or  annexed  to  a  certificate ;  and  there  is  no 
reason  for  their  being  so  annexed.  The  statute  is  in  form 
merely  permissive,  and  this  is  not  a  case  in  which  may  means 
must.  9  Wis.,  309 ;  21  id.,  317.  2.  The  assignment  was  in 
the  form  prescribed  by  sec.  2203,  R.  S.  The  general  words 
of  that  section  cannot  be  limited  by  construction.  Harring- 
ton  V.  Smithy  28  "Wis.,  43,  60 ;  EncHng  v.  SimmonSy  id.,  272 ; 
Chase  V.  Whiting^  30  id.,  544;  Woodbury  v.  ShaeTch^ord^  19 
id.,  55;  5  Md.,  505,  533;  3  Johns.  Ch.,  142.  The  ownership 
of  tax  certificates  is  an  interest  in  land,  and  the  assignment 
was  therefore  good  "  without  any  other  act  or  ceremony 
whatever,"  unless  sec.  1140  is  held  to  conflict  with  and  con- 
trol sec.  2203.  But  if  there  is  a  conflict  sec.  2203  should 
prevail,  under  subd.  14,  sec.  4972,  R.  S.  Sec.  1140  is  in  the 
chapter  relating  to  taxation;  sec.  2203  is  in  the  chapter  re- 
lating to  conveyance  of  lands  and  interests  therein;  and  the 
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question  at  issue  is  upon  the  form  of  a  conveyance  of  an  in- 
terest in  lands.  There  is,  however,  no  conflict  between  these 
sections.  Sec.  1140  is  not,  by  its  terms,  exclusive;  and  the 
incorporation  of  one  exception  into  sec.  2203  negatives  the 
idea  that  there  are  other  exceptions  not  so  incorporated. 
The  sections  will,  if  possible,  be  so  construed  that  both  may 
stand.  Taylor  v.  Brown^  1  Wis.,  613 ;  Stonn  v.  Cotzhauaen,^ 
38  id.,  139;  BattU  v.  Hcmdin^  22  id.,  669;  Harrington  v. 
Smithy  28  id.,  43 ;  BiUingham  v.  Fisher^  6  id.,  475 ;  Calkims 
V.  Harvey^  13  id.,  370;  Thompson  v.  Bvlson,  78  111.,  277; 
Haynes  v,  Jenks,  2  Pick.,  172;  Ooddard  v.  Boston^  20  id., 
407;  SnM  v.  Bridgewater,  24  id.,  296;  1  Blackst.  Comm.,  89, 
and  Cooley's  note  21;  Naylor  v.  JFtddy  5  Dutch.,  287; 
Bowen  v,  Zeasey  5  Hill,  221;  McCool  v.  Smithy  1  Black,  459; 
Furmajjfh  v.  Njffioly  3  Cold.,  434;  Conley  v.  Calhoun^  2  W. 
Va.,  416 ;  Oage  v.  Currier^  4  Pick.,  399 ;  Imdlow  v,  Johnso^ 
3  Ohio,  553;  Beah  v.  Haley  4  How.,  37;  State  v.  Bishopy  41 
Mo.,  16 ;  Dodge  v.  Oridleyy  10  Ohio,  173 ;  State  v.  MayoTy 
14  Ohio  St.,  472.  This  statute  should  be  so  construed  as  to 
uphold,  and  not  defeat,  the  general  power  of  owners  of  tax 
certificates  to  sell  and  assign  them  as  they  sell  and  assign 
other  interests  in  land.  Statutes  in  derogation  of  common 
rights  must  be  strictly  construed.  Smith  v.  SpooneVy  3  Pick., 
230;  Sewall  v.  JoneSy  9  id.,  412;  Esterley'^s  Appealy  54  Pa. 
St,  192.  Public  policy  requires  that  sec.  1140  should  be  held 
to  enlarge  rather  than  restrain  the  poWj^  of  alienation  of 
tax  certificates.  The  state  is  interested  in  making  the  collec- 
tion of  taxes  as  simple,  certain  and  efficient  as  possible. 
Needless  formalities  and  restrictions  upon  alienation  of  cer- 
tificates should  be  avoided  for  this  reason.  Such  restrictions 
do  not  in  any  way  benefit  the  land  owner,  or  lessen  his  bur- 
dens. 3.  The  plaintiff  is  not  in  a  position  to  question  the 
ownership  of  the  certificates.  This  is  of  consequence  only 
to  the  county  and  the  claimants  of  the  certificates.  The 
plaintiff  is  in  no  way  prejudiced* 
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Orton,  J.  It  appears  from  the  records  of  the  county  treas- 
urer that  the  premises  in  question*  were  bid  off  by  and  duly 
sold  for  taxes,  and  a  certificate  thereof  issued  to  the  county 
of  Winnebago,  May  11,  1875,  and  that  the  county  treasurer 
thereafter,  on  the  25th  day  of  September,  1875,  sold  said 
certificates  to  one  Henry  Sherry,  and  as  evidence  and  an  as- 
signment thereof  to  him  indorsed  the  same  in  blank.  It 
must  be  presumed  that  the  county  clerk  had  knowledge  of 
such  records  and  the  facts  therein  stated  when  he  issued  and 
executed  the  tax  deed  of  said  premises  to  the  defendant  on 
which  he  relies  in  this  suit  as  evidence  of  his  title.  It  ap- 
pears in  evidence  that  said  Henry  Sherry,  on  the  20th  day 
of  June,  1881,  made  a  written  assignment  to  the  defendant 
of  a  large  number  of  tax  certificates,  including  those  in 
question,  and  that  thereafter,  on  the  24th  da^of  September, 
1881,  the  county  clerk  issued  and  executed  to  the  defendant 
said  tax  deed  as  the  assignee  thereof,  and  that  no  assignment 
thereof  to  the  defendant  had  ever  been  "  indorsed  upon  or 
attached  to  said  certificates."  The  question  involving  the 
validity  of  this  tax  deed  is  of  the  authority  of  the  county 
clerk  to  issue  or  execute  it  to  the  defendant,  and  this  must 
be  determined  solely  by  construction  of  the  statute  in  rela- 
tion to  the  assignment  of  tax  certificates;  and,  notwith- 
standing the  able  and  plausible  argument  of  the  learned 
counsel  of  the* respondent,  we  must  regard  the  question  as 
settled  by  previow -decisions  of  this  court. 

In  State  v,  Winn^  19  Wis.,  304,  the  question  was  directly 
involved  whether  the  county  clerk  was  required  to  issue  a 
fax  deed  to  the  grantee  of  a  quitclaim  deed  from  the  first 
assignee  of  the  tax  certificates  by  an  assignment  in  blank 
from  the  county,  treating  the  quitclaim  deed  as  an  assign- 
ment thereof,  but  which  was,  of  course,  not  indorsed  thereon 
or  attached  thereto,  and  this  required  a  construction  of  the 
two  provisions  relating  to  such  assignments  found  in  sees.  14 
and  64,  ch.  22,  Laws  of  1859.    The  first  provision  is  as  follows : 
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**  Which  certificate  shall  be  assignable,  and  any  person's  in- 
terest therein  may  be  transferred  by  a  written  assignment 
indorsed  upon  or  attached  to  the  same ;"  and  the  second  pro- 
vision is:  "  And  the  same  may  be  assigned  by  the  purchaser 
writing  his  name  in  blank  on  the  back  thereof,  and  by  the 
county  treasurer  in  like  manner,  with  his  official  character 
added."     Both  of  these  provisions,  so  far  they  have  any 
bearing  upon  this  question,  are  put  together  and  remain  the 
same  in  sec.  1140,  R.  S.    It  was  held  in  that  case  that  the 
county  clerk  was  not  required  to  issue  the  tax  deed  to  such 
last  assignee,  because  his  assignment  was  not  on  oi;  attached 
to  the  certificates.    This  decision  is  exactly  in  point  as  au- 
thority in  this  case,  unless  overruled.    By  such  a  construction, 
it  must  be  admitted,  it  is  difficult,  if  not  impossible,  to  divine 
what  was  the  object  or  intention  of  the  legislature  in  allow- 
ing the  first  purchaser  to  assign  by  indorsement  in  blank,  un- 
less it  was  to  allow  the  certificate  afterwards  to  pass  from 
hand  to  hand  without  further  assignment.    But  with  that 
construction  it  is  equally  difficult  to  divine  what  was  the  ob- 
ject in  requiring  aU  subsequent  assignments  written  out  in 
full  to  be  indorsed  upon  or  attached  to  the  certificate.    One 
or  the  other  of  these  provisions  ought  to  be  repealed,  for  it 
appears  to  be  in  conflict  with  the  other,  and  worse  than  use- 
less.    This  court  did  the  best  it  could  in  finding  a  reason  for 
the  law,  which  was  that  the  county  clerk  should  preserve  in 
his  office  his  authority  for  issuing  the  deed,  both  for  his  own 
protection  and  for  the  protection  of  all  persons  interested  in 
the  title. 

In  Horn  v.  Ga^rry,  49  Wis.,  464,  Mr.  Justice  Taylor  en- 
ters into  a  fuller  construction  of  the  statute,  on  review  of 
previous  cases,  in  which  the  question  had  arisen  either 
directly  or  incidentally,  and  treated  the  question  as  settled 
that  a  tax  certificate  is  not  assignable  by  mere  delivery,  but 
requires  an  instrument  in  writing  indorsed  thereon  or  at- 
tached thereto.    See,  also,  Capron  v.  SupervisorSy  43  Wis., 
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613;  Eaton  v.  Supervisors^  44  Wis.,  490;  Kruger  v.  Super- 
visors,  id.,  605.  These  provisions  are  special,  and  made 
solely  to  apply  to  the  assignment  of  tax  certificates,  and 
must  be  held  an  exception  rather  than  repugnant  to  the 
general  law  relating  to  conveyances  of  land  in  sec.  2203, 
R  S.  Mead  v,  Boffnally  15  Wis.,  156 ;  Western  Bcmk  of  Scot- 
land V,  TaUma/n,  17  Wis.,  530.  "If  the  provisions  of  diflfer- 
'ent  chapters  of  the  revised  statutes  conflict  with  or  contravene 
«ach  other,  the  provisions  of  each  chapter  shall  prevail  as  to  • 
all  matters  and  questions  growing  out  of  the  subject  matter 
of  such  chapter."     Subd.  14,  sec.  4972,  R  S. 

There  can  be  no  question  that  this  tax  deed,  so  issued  and 
executed  in  violation  of  law,  is  absolutely  void.  Tax  pro- 
ceedings, by  which  the  owner  of  land  may  be  divested  of  his 
title,  must  be  strictly  in  accordance  with  the  law.  The  au- 
thority of  the  county  clerk  to  issue  a  tax  deed  must  be 
found  in  the  statute,  or  it  does  not  exist  at  all,  and  the  deed 
ie  executes  without  such  authority  conveys  no  title.  Knox 
iv.  Peterson,  21  Wis.,  247;  Sprague  v.  Ccenen,  30  Wis.,  209. 
The  point  made  by  the  learned  counsel  of  the  respondent, 
that  no  one  is  interested  in  the  question  whether  the  deed 
has  been  issued  according  to  law  except  the  county  and  the 
claimant  of  the  certificate,  is  not  tenable.  The  original 
owner  would  seem  to  have  some  interest, in  the  question 
whether  he  shall  be  divested  of  his  title,  and  the  right  to 
question  the  pretended  authority  by  which  it  is  sought  to  be 
done. 

By  the  CovH. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial  therein. 
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The  State  ex  rel.  Peck  vs.  Ritsk,  Governor. 

September  19—  October  10, 188S, 

Statute  Constrtjed.    flj  ''Laborers'^   on  construction  of  railroad: 

Poicers  of  governor  in  distributing  a  certain  fund. 
Supreme  Court.    ^BJ  Certiorari  to  govemorf 

1.  Ch.  10,  Laws  of  1883,  revoking  the  grant  of  certain  lands  to  the 
C.,  P.  &  S.  Railway  Co.,  and  conferring  the  same  upon  the  C,  St. 
P.,  M.  &  O.  Railway  Co.,  provided  that  the  latter  oompany  should 
pay  to  the  governor  of  the  state  a  certain  sum  of  money  to  be  by 
him  expended  in  paying  the  claims  of  laborers,  subcontractors, 
and  material  and  supply  men  for  labor  and  supplies  done  and  fur- 
nished in  and  about  the  grading  and  other  work  done  by  or  under 
the  auspices  of  the  former  company.  The  governor  in  distribut- 
ing the  fund  so  provided  construed  the  word  "  laborers,"  as  em- 
ployed in  the  act,  as  intended  to  designate  those  only  who  had 
performed  manual  labor  in  and  about  said  work;  and  refused 
to  disburse  any  of  said  fund  to  the  members  of  the  engineer  corps 
or  the  assistant  general  manager  of  the  C,  P.  &  S.  Railway  Co. 
His  proceedings  having  been  brought  before  this  court  for  review 
by  certiorari,  held: 

(1)  That  the  governor  correctly  interpreted  the  act  above  men- 
tioned. 

(2)  That  within  the  limits  prescribed  in  said  act  the  legislature 
had  vested  in  the  governor  plenary  discretion  in  the  distribution 
of  the  fund  therein  mentioned,  and  the  regularity  of  his  action  in 
that  behalf  can  be  questioned  only  by  that  body. 

[2.  Whether  this  court  has  jurisdiction  in  any  case  to  send  its  writ  of 
certiorari  to  the  governor  of  the  state  is  not  here  determined.] 

CERTIORARI. 

This  is  a  certiorari  to  the  governor  to  bnng  here  for  re- 
view proceedings  before  him  instituted  under  ch.  10,  Laws 
of  1882,  and  his  determination  therein.  The  writ  was  al- 
lowed in  vacation  by  one  of  the  justices  of  this  court.  The 
governor  has  made  due  return  thereto,  at  the  same  time  pro- 
testing that  this  court  has  no  jurisdiction  to  send  its  writ 
of  certiorari  to  the  governor  of  the  state. 

The  material  facts  in  the  case,  as  they  appear  from  the  rc- 
VOL.  LV— 80 
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lation  and  return,  and  from  the  statutes, are  as  follows:  By 
certain  acts  of  congress  grants  of  lands  were  made  to  this 
state  to  aid  in  the  construction  of  a  railroad  from  the  St. 
Croix  river  or  lake  to  the  west  end  of  Lake  Superior  and 
Bayfield.  Thereupon  the  legislature  enacted  ch.  126,  Laws 
of  1874:,  by  sec.  8  of  which  so  much  of  these  grants  as  could 
be  made  applicable  to  the  construction  of  the  line  of.  rail- 
way from  its  intersection  with  the  line  to  Bayfield,  to  the 
west  end  of  Lake  Superior,  was  granted  to  the  "Chicago 
&  Northern  Pacific  Air-line  Railway  Company."  That 
company  afterwards  became  the  "  Chicago,  Portage  &  Su- 
perior Railway  Company."  The  company  entered  into  a 
contract  with  one  Angle,  under  the  name  of  the  Angle  Con- 
struction Company,  for  the  construction  by  Angle  of  the 
company's  entire  line  of  railway,  and  Angle  (or  the  con- 
struction company)  sublet  portions  of  the  work.  These  sub- 
contractors, having  procured  material  and  supplies,  and 
having  employed  laborers,  commenced  work  on  the  line  in 
September,  1881,  and  continued  to  prosecute  such  work  from 
each  end  of  the  line  until  January  20, 1882,  at  which  time  (in 
the  language  of  the  return)  "  the  enterprise  collapsed ;"  or,  as 
the  relator  states  it,  the  railway  company  "  was  unable  to 
carry  on  the  work  longer,  and  abandoned  the  same."  This 
collapse  of  the  company  left  the  subcontractors  largely  the 
creditors  of  Angle,  or  of  the  railway  company  through  Angle, 
and  largely  indebted  to  their  laborers  and  to  the  persons 
who  had  furnished  them  with  materials  and  supplies.  By 
reason  of  the  default  of  the  company  the  subcontractors 
seem  to  have  been  unable  to  pay  siich  indebtedness.  The 
result  of  this  state  of  things  was  that  the  laborers,  who  were 
thus  suddenly  thrown  out  of  employment  in  midwinter,  with- 
out being  paid  for  past  services,  and  without  the  means  of 
subsistence,  became  riotous,  and  the  safety  of  the  persons 
and  property  of  the  citizens  where  they  were  congregated 
was  seriously  menaced.     In  this  emergency  both  citizens  and 
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laborers  urgently  appealed  to  the  governor  for  protection 
and  relief.  The  governor  promptly  provided  necessary  sub- 
sistence for  these  men,  temporarily,  and  by  this  wise  and 
timely  action  prevented  any  serious  outbreak.  He  then 
communicated  to  the  legislature  the  condition  of  affairs,  and 
the  action  he  had  taken.  His  message  in  that  behalf,  dated 
January  30th,  will  be  found  in  Senate  Journal  of  1882,  pp. 
102-105.  The  legislature  thereupon  enacted  ch.  10,  Laws  of 
1882,  revoking  the  grant  of  1874  to  the  Chicago  &  Northern 
Pacific  Air-line  Railway  Company,  and  conferred  the  same 
on  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway 
Company,  on  certain  conditions  therein  speciflo  I,  all  of 
which  requiring  present  performance  have  been  complied 
with  by  the  latter  company.  Sees.  4,  5,  and  0  of  the  act  of 
1882,  which  prescribe  the  duties  of  the  governor  in  the  mat- 
ter under  consideration,  are  as  follows: 

*'Sec.  4.  Thosaid  (Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Com]  any  shall,  within  three  days  from  and  after 
the  passage  of  this  act,  pay  to  the  governor,  for  the  purposes, 
and  to  be  disposed  of  as  hereinafter  in  this  act  provided,  the 
sum  of  $78,000;  and  give  such  security  as  the  governor  shall 
require  to  fully  indemnify  and  save  harmless  the  state  against 
all  liability  and  expenses  incurred  in  feeding  the  laborers 
hereinafter  mentioned,  should  the  sum  named  in  section  six 
hereof  prove  inadequate  for  the  purpose;  and  shall,  within 
thirty  days  from  and  after  the  passage  of  this  act,  file  with 
the  secretary  of  state  a  resolution  certified  by  the  president 
and  secretary,  under  its  corporate  seal,  to  have  been  duly 
adopted  by  its  board  of  directors,  accepting  the  grant  upon 
the  terms  and  conditions  herein  contained,  and  shall,  within 
said  thirty  days,  give  to  the  state  of  Wisconsin  such  security 
for  the  completion  of  said  railroad  between  said  point  6t  in- 
tersection and  said  west  end  of  Lake  Superior,  in  accordance* 
with  said  acts  of  congress  and  with  this  act,  as  shall  be 
required  by  the  governor;  and  npon  failure  of  said  company 
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to  deposit  said  money,  or  to  file  said  resolution,  or  to  give 
such  security  within  the  times  hereinbefore  limited,  this  act 
shall  be  of  no  force  or  effect  whatever. 

"  Sec.  5.  It  shall  be  the  duty  of  the  governor  to  appoint 
immediately  upon  the  payment  to  him  of  the  money  in  the 
preceding  section  mentioned,  some  suitable  person  who  shall 
forthwith  investigate  and  ascertain  the  'amounts  honestly 
and  actually  due,  and  to  whom  due,  for  labor  and  supplies 
done  and  furnished  prior  to  January  20,  1882,  in  and  about 
the  grading  and  other  work  done  by  or  under  the  auspices 
of  said  Chicago,  Portage  &  Superior  Railway  Company,  be- 
tween said  point  of  intersection  and  said  west  end  of  Lake 
Superior,  and  so  much  of  said  sum  so  to  be  paid  to  the  gov- 
ernor, as  aforesaid,  as  shall  be  necessary  therefor,  not  exceed- 
ing, however,  in  all  $75,000,  shall  be  disbursed,  under  the 
direction  of  the  governor  and  with  his  approval,  upon  the 
report  of  his  said  agent  or  otherwise,  as  he  may  be  best  ad- 
vised, in  the  payment  and  settlement  of  said  claims.  In  dis- 
bursing said  money  the  hona  fide  claims  of  laborers  shall  be 
first  paid,  and  the  amount  which  shall  remain,  if  any,  after 
payment  of  said  claims  of  laborers,  shall  be  applied  to  the 
payment  of  hona  fide  claims  of  subcontractors,  and  material 
and  supply  men,  in  full,  if  sufficient  remains  therefor;  other- 
wise shall  be  divided  pro  rata  among  them,  upon  such  basis 
as  shall  seem  to  the  governor  and  his  said  agent  just  in  the 
premises.  All  claims,  so  to  be  paid  out  of  said  fund  here- 
under, shall  be  presented  to  the  governor  within  ninety  days 
after  the  passage  of  this  act,  or  the  same  shall  be  barred 
from  participation  in  said  fund.  Provided,  however,  that  in 
no  case  shall  the  assignee  of  any  labor  claim,  hereinbefore 
mentioned,  be  entitled  to  receive  out  of  said  fund  more  than 
the  amount  which  the  governor  and  his  said  agent  shall  be 
satisfied  was  actually  paid  by  said  assignee  for  the  claim  so 
assigned  and  presented  by  him ;  and,  provided  further,  that, 
in  ascertaining  the  amounts  due  to  subcontractors,  as  afore^ 


Digitized  by 


Google 


AUGUST  TEEM,  1882.  469 

« * 

The  State  ex  reL  Peck  vs.  Rusk,  Governor. 

said,  no  claims  for  profits  earned  or  prospective,  on  any  sub- 
contract, shall  be  considered  or  ^.llowed;  and,  provided 
further,  that  nothing  in  this  act  contained,  or  the  payment 
of  said  money  to  the  governor,  as  aforesaid,  shall  be  taken 
or  deemed  to  be  an  admission  by  the  said  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Railway  Company  of  any  liability 
whatever  for  the  debts  of  said  Chicago,  Portage  &  Superior 
Railway  Company,  or  of  any  person  or  persons,  corporation 
or  corporations.  Provided,  further,  that  the  said  money  so 
to  be  paid  to  the  governor,  as  aforesaid,  shall  not,  while  in 
his  hands,  be  liable  to  garnishment,  attachment,  or  other 
legal  process. 

"  Sec.  6.  The  governor  shall  pay,  out  of  the  moneys  so  to 
be  paid  him  in  excess  of  said  $75,000,  the  compensation  and 
expenses  of  said  agent,  and  shall  reimburse  the  state  for  all 
expenses  incurred  in  the  premises ;  and  if,  after  payment  of 
said  claims  as  herein  provided,  and  after  payment  of  said 
expenses,  there  shall  remain  any  surplus,  he  shall  pay  the 
same  over  to  the  said  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Company." 

Pursuant  to  sec.  5  of  the  act,  the  governor  appointed  Hon. 
C.  M.  Butt  his  agent  for  the  purposes  therein  specified,  who 
in  due  time  made  his  report  to  the  governor. 

The  persons  employed  in  the  engineer  corps  of  the  Chi- 
cago, Portage  &  Superior  Rail  way  company,  to  wit,  the  engi- 
neers, levelers,  flag-men,  bridge  inspector,  superintendents  of 
construction  and  supplies,  draughtsman,  transitman,  and  the 
like,  together  with  the  assistant  general  manager  of  that 
company,  presented  their  respective  demands  for  services 
against  the  company  to  the  agent,  and  claimed  that  they 
were  entitled  under  the  act  to  be  paid  out  of  the  fund  in  the 
hands  of  the  governor.  These  claims  aggregate  over  $11,000. 
The  agent  reported  to  the  governor  a  list  of  these  claimants, 
and  recommended  the  rejection  of  their  claims.  The  follow- 
ing are  his   reasons  therefor:      "  The    superintendent  of 
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construction  attended  to  the  letting  of  contracts  for  the 
construction  of  the  road,  and  seeing  that  they  were  complied 
with;  the  superintendent  of  supplies  attended  to  getting 
supphes  for  the  men  at  work  on  the  road;  the  assistant 
general  manager  had  supervisory  control  of  the  whole  work; 
the  engineers,  assistant  engineers,  and  levelers  performed 
the  ordinary  work  of  engineering,  in  locating  and  construct- 
ing the  railroad.  I  conclude,  as  a  matter  of  law,  that  none 
of  the  parties  named  in  the  appended  list  are  entitled 
to  compensation  under  the  provisions  of  the  act  referred  to 
above,  which,  as  I  construe  it,  includes  only  manual  laborers, 
subcontractors,  and  supply  men.  I  find  that  the  parties 
named  performed  work  on  the  Chicago,  Portage  &  Superior 
Railway,  but  not  manual  labor.'* 

After  hearing  arguments  of  counsel,  the  -governor  decided 
that  payment  of  these  claims  is  not  provided  for  in  the  act, 
and  formally  approved  the  report  of  the  agent  and  disallowed 
the  claims.  The  claimants  whose  claims  were  thus  disallowed 
are  the  petitioners  for  a  writ  of  certiorari  in  this  proceeding, 
and  they  now  move,  on  the  petition  and  on  the  return  of  the 
governor  to  the  writ  of  certiorari  herein,  for  judgment  re- 
versing the  determination  of  the  governor  disallowing  their 
respective  claims. 

For  the  relators  there  was  a  brief  by  Sloan,  Stevens  <b 
Morris^  and  oral  argument  by  Mr.  Sloan: 

.1.  This  is  not  the  case  of  a  certiorari  issued  by  this  court 
to  a  co-ordinate  branch  of  the  government.  The  duties  which 
the  governor  is  invited  to  perform  by  ch.  10,  Laws  of  1882, 
are  in  no  proper  sense  any  part  of  the  executive  duties  de- 
volved upon  him  by  the  constitution  or  by  the  laws  enacted 
thereunder  defining  executive  duties.  It  would  have  been  as 
competent  for  the  legislature  to  have  designated  any  other 
state  officer  or  any  private  citizen  to  perform  this  duty.  The 
governor  was  not  and  was  not  intended  to  be  invested  with 
any  discretionary  power  by  said  act,  as  to  who  should  be 
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paid  out  of  the  fund  which  it  creates  and  who  should  be  ex- 
cluded from  its  benefits.  The  legislature  itself  determined 
that,  and  it  would  be  strange  indeed,  if,  because  the  gov- 
ernor was  named  as  the  agent  of  the  state  to  disburse  the 
fund,  his  acts  in  the  premises  are  wholly  exempted  from 
judicial  supervision,  and  that  he  may  pay  or  withhold  pay- 
ment from  any  class  or  any  persons,  clearly  within  the  act, 
as  his  prejudice,  partiality  or  caprice  may  dictate.  If  the 
relators  cannot  reach  him  by  judicial  process  and  compel  him 
to  pay  what  rightfully  belongs  to  them,  how  can  the  railroad 
company  which  deposited  the  money,  or  any  other  person 
properly  entitled  to  it,  obtain  any  redress  if  he  should  ap- 
propriate the  money  to  his  own  use?  As  to  the  distinction 
between  an  executive  officer  acting  within  the  line  of  his 
constitutional  duties,  and  performing  other  duties  imposed 
by  act  of  the  legislature  not  pertaining  to  the  office,  see 
Ay  era  v.  State  Auditors,  42  Mich.,  422,  428.  2.  Even  if  this 
was  an  executive  duty  to  be  performed  by  the  respondent  by 
virtue  of  his  office  as  governor,  and  the  duty  was  ministerial, 
the  weight  of  authority  is  in  favor  of  the  jurisdiction  of  the 
court.  Pacific  Railroad  Co,  v.  Governor,  23  Mo.,  353 ;  Got- 
ten V.  Ellis,  7  Jones  (N.  C),  545 ;  Ohio  v.  Ghase,  5  Ohio  St., 
628;  S.  G,  T  id.,  372;  Middleton  v.  Low,  30  Cal.,  596;  State 
V.  FarweU,  3  Pin.,  393;  Gray  v.  State,  72  Ind.,  567;  Governor 
V.  Nelson,  6  id.,  496;  Biddle  v.  WiUard,  10  id.,  62;  Baker  v. 
Kirh,  33  id.,  517;  Trial  of  Aaron  Burr,  by  J.  J.  Coombs,  41; 
Marbury  v.  Madison,  1  Cranch,  137;  State  v.  Doyle,  40  Wis., 
175.  3.  Certiorari  is  the  proper  remedy  in  this  matter  to 
obtain  a  construction  of  the  law.  LeRoy  v.  Mayor,  20  Johns., 
430;  People  v.  Supervisors,  61  N.  T.,  442.  4.  The  writ  brings 
up  the  merits  of  the  case.  Milwaukee  Iron  Go.  v.  Schubel, 
29  Wis.,  444;  Swift  v.  Pou^hkeepsie,  37  N.  Y.,  511;  People 
V.  Albany,  40  id.,  154.  6.  The  duty  which  the  governor  is 
to  perform  is  a  public  duty.  The  fund  placed  in  his  hands 
for  distribution  is  raised  by  a  public  law  of  the  state.    It  's 
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a  matter  of  public  concern  that  the  intentions  of  the  legis- 
lature, as  expressed  in  the  act,  shall  be  justly  and  lawfully 
executed ;  that  all  the  beneficiaries  described  in  the  act  shall 
receive  payment  ^xjcording  to  the  true  intent  and  meaning  of 
the  law.  It  is,  therefore,  a  proper  case  for  the  issuing  of  the 
writ  under  the  original  jurisdiction  of  this  court.  6.  The 
relators,  having  performed  labor  upon  the  railroad  described 
in  sec.  5,  are  clearly  within  the  act  and  entitled  to  its  benefits. 
The  provision  of  that  section  requiring  the  governor  to  ap- 
point an  agent  who  shall  ascertain  the  amounts  "  due  and  to 
whom  duo  for  labor  and  supphes  done  and  furnished  .  .  . 
in  and  about  the  grading  and  other  work,"  on  the  railroad, 
controls  and  designates  what  is  to  be  paid  for  out  of  the  fund 
provided.  The  word  "  laborers "  subsequently  used  in  that 
section  was  intended  to  describe  and  embrace  all  those  who  had 
performed  labor  as  provided  in  the  paragraph  quoted.  The 
interpolation  of  the  word  "manual"  as  qualifying  the  word 
"  labor,"  is  wholly  unwarranted  by  any  rule  of  construction. 
Stryker  v.  Cassidy^  76  N.  T.,  50;  Mutual  Benefit  Life  Ins. 
Co.  V.  JSowand,  26  K  J.  Eq.,  389;  Bank  of  Fa.  v.  Gries,  35 
Pa.  St.,  423;  Knight  v.  N'orrisy  13  Minn.,  473;  Hovey  v.  Ten 
Broech,  3  Kob.,  316 ;  Williamson  v.  Wadsworth^  49  Barb.,  294; 
GuUins  V.  Flagstaff  S.  M.  Co.,  2  Utah,  219;  S.  C,  affinned, 
104  U.  S.,  176;  Willem^tta  F.  T.  M.  Co.  v.  Remick,  1  Oreg., 
169;  Capron  v.  Strout,  11  Nov.,  304;  Harris  v.  Noi'vell,  1 
Abb.  N.  C,  127;  BiU  v.  Spencer,  34  K  T.  Sup.  Gt.,  304. 
Statutes  like  the  one  under  consideration  have  received  a 
liberal  construction  by  this  court.  Hogan  v.  Cushing,  49 
Wis.,  169 ;  Brown  v.  Eihbard,  20  id.,  326 ;  Win^low  v.  ZFrqu- 
hoH,  39  id.,  260;  Toung  v.  French,  35  id.,  111. 

For  the  respondent  there  were  separate  briefs  by  the  At- 
torney Oeneral,  and  by  Warner  &  Stevens,  of  counsel,  and  oral 
argument  by  the  Attorney  General  and  by  Mr.  Warner: 

1.  Neither  the  st^te  nor  the  public  are  concerned  in  the 
question  sought  to  be  raised  in  this  case ;  and  the  original 
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jurisdiction  of  this  court  will  not  be  exercised  upon  matters 
of  mere  private  right.  Attorney  General  v.  Railroad  Com- 
panies^ 35  Wis.,  519;  State  ex  rel,  Drake  v.  Doyle^  40  id.,  175; 
State  ex  ret.  Cash  v.  Supermsors^  38  id.,  554;  State  ex  rd.  Wood 
V.  Baker,  id.,  71.  2.  Certiorari  issues  only  to  inferior  courts 
or  officers.  The  action  of  a  co-ordinate  branch  of  the  gov- 
ernment cannot  be  reviewed  in  this  way.  The  scope  of  the 
writ  is  to  be  determined  by  the  common  law.  No  case  can 
be  found  entitled  Hex  ex  rel.  v.  Hex.  State  ex  rel.  Bashfard 
V.  Barstow,  4  Wis.,  567;  Bice  v.  Austin,  19  Minn.,  103; 
Western  R.  R.  Co.  v.  Be  Graf,  27  id.,  1;  Cooley's  Con.  Lim., 
41, 116 ;  Attorney  General  v.  Brown,  \  Wis.,  513 ;  County  Treas- 
urer V.  Bike,  20  Minn.,  363 ;  State  ex  rel.  Thompson  v.  Whit- 
co7nb,  28  Minn.,  50;  St.  P.  cfe  C  R.  R.  Co.  v.  Brown,  24  id., 
517 ;  Litchjidd  v.  Register,  Woolw.,  308 ;  State  v.  Johnson,  4 
Wall.,  498;  29  Mich.,  320;  34  id.,  79;  27  id.,  165;  38  id.,  748. 
3.  The  refusal  to  pay  the  relators'  claims  cannot  be  remedied 
in  this  proceeding  but  can  be  reached  only  by  mandamus. 
Moses  on  Mandamus,  205 ;  Graham  on  Juris.,  32(J-7.  4.  Such 
refusal  was  not  a  judicial  act  nor  of  such  nature  that  it  can 
be  treated  as  a  judicial  act  reviewable  on  certiorari.  State  ex 
rel.  Drake  v.  Doyle,  40  Wis.,  188.  5.  The  approval  of  the 
governor  is,  by  the  act,  essential  to  every  disbursement. 
State  ^  rel.  Martin  v.  Doyle,  38  Wis.,  98, 99 ;  Perry  on  Trusts, 
sees.  250,  507,  511;  People  v.  Betts,  55  K  Y.,  600,  603. 
6.  The  legislature  did  not  intend  that  the  relators  should  par- 
ticipate in  the  fund.  But  three  classes  of  claimants  were  pro- 
vided for,  and  the  relators  must  rank,  if  at  all,  as  laborers. 
But  they  are  not  such  within  the  ordinary  meaning  and  ac- 
ceptation of  that  term,  especially  when  used  in  connection 
with  railroad  building.  K.  S.,  sees.  1815,  4071,  subd.  1 ; 
Mundt  V.  S.  ibF.  R.  R.  Co.,  31  Wis.,  451;  Pennsylvania  R. 
R.  Co.  V.  Leuffer,  84  Pa.  St.,  168;  Errickson  v.  Brown,  38 
Barb.,  390;  Ailcen  v.  Wasson,  24  K  Y.,  482;  Coffin  v.  Rey- 
nolds,  37  id.,  640;  Batch  v.  Railroad  Co.,  46  id.,  521;  SuUi- 
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van's  Appeal,  77  Pa.  St.,  107;  Wentroth's  Appeal,  82  id.,  476; 
Brochway  v.  Lines,  39  Mich.,  47;  Peck  u  Miller,  id.,  594; 
Brusie  v.  Griffith,  34  Cal.,  302;  McCormick  v,  Los  Angdos 
TT.  Co,,  40  id.,  185;  Whitaker  v.  Smith,  81  K  C,  340;  WeOs 
V.  S.  M.  E.  R.  Co,,  1  Fed.  Eep.,  270;  Jones  on  R  R  Securi- 
ties, 606. 

Lyon,  J.  Passing  for  the  present  the  questions  whether 
this  court  can  properly  send  its  writ  of  certiorari  to  the 
governor  in  any  case,  or,  if  it  may  do  so,  whether  it  is  the 
proper  remedy  in  the  present  case;  whether  ch.  10,  Laws  of 
1882,  vests  in  the  governor  discretion  to  distribute  the  fund 
in  his  hands  to  such  laborers  as  in  his  opinion  are  entitled 
thereto;  and  whether  this  is  a  proper  case  for  the  exercise 
by  this  court  of  its  original  jurisdiction, —  all  of  which  have 
been  elaborately  and  ably  argued  by  the  learned  counsel  on 
both  sides, —  we  will  proceed  at  once  to  consider  the  merits 
of  the  controversy. 

The  contention  of  the  petitioners  is  that  the  word  "  labor- 
ers," as  employed  in  sec.  5  of  the  act  of  1882,  is  used  in  a 
general  sense,  and  must  be  construed  to  include  the  petition- 
ers, who  rendered  services  in  the  construction  of  the  railway 
between  the  designated  points.  On  the  other  hand,  counsel 
for  respondent  maintains  that  the  word  is  employed  to  desig- 
nate those  persons  only  who  did  manual  labor  in  and  about 
the  grading  and  kindred  work,  in  the  construction  of  the 
railway.  The  agent  found  that  the  relators  did  work  on  the 
railway,  but  not  manual  labor,  and  therefore  advised  the  re- 
jection of  their  claims.  The  governor  based  his  disallow- 
ance of  the  claims  on  somewhat  broader  grounds.  To 
give  an  accurate  idea  of  his  views,  the  following  paragraphs 
are  copied  from  his  return.  After  stating  that  he  ahd  his 
agent  heard  arguments  for  and  against  the  claims  of  the  re- 
lators, and  that  counsel  stipulated  that  they  "could  and 
should  take  notice,  without  proof,  of  the  facts  and  circum- 
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stances  attending  said  act,  and  relating  to  the  condition  of 
affairs  when  the  same  was  passed,"  the  return  proceeds  as 
follows: 

"That  the  construction  of  the  line  of  the  Chicago, 
Portage  &  Superior  Railway  Company  had  been  let  as  an 
entirety  to  one  Angle,  who,  under  the  name  of  the  Angle 
American  Construction  Company,  had  sublet  a  portion  of 
the  work  in  sections  to  various  parties  —  subcontractors  — 
and  those  parties  had  procured  the  necessary  laborers,  ma- 
terial, and  supplies,  and  had  partially  completed  the  line 
from  each  end,  when  the  enterprise  collapsed  on  the  20th 
day  of  January,  1882.  These  laborers,  not  having  received 
any  wages,  except  for  part  of  November,  1881,  were  with- 
out the  means  of  subsistence  or  of  removing  elsewhere,  and 
they  were  then  being  subsisted  either  by  the  subcontractors 
or  by  the  state,  and  were  in  a  riotous  condition.  That  it  was 
not  at  any  time  claimed  before  me,  or  my  said  agent,  to  my 
knowledge,  nor  did  it  appear  in  any  way,  that  the  relators, 
or  any  of  them  —  engineers  —  had  rendered  any  service 
further  or  otherwise  than  such  as  appertains  to  the  engineering 
corps  of  a  railway  company  in  locating  the  line  and  in  ijre- 
paring  the  plans  for  and  estimates  of  the  work  done,  or  that 
they,  or  any  of  them,  ever  did  any  grading,  or  anything  like 
it,  or  answering  the  same  purpose,  or  that  they  ever  laid  any 
ties  or  rails.  That  in  refusing  to  disburse  any  of  the  fund 
referred  to  in  said  act,  to  the  relators,  and  in  approving  said 
report  of  my  said  agent,  I  acted  upon  all  said  facts  and  cir- 
cumstances, and  under  the  opinion  that  said  act  was  designed 
to  provide:  Itrsty  for  the  railroad  laborers,  as  that  expres- 
sion is  commonly  understood ;  second^  for  the  ^contractors, 
material  and  supply  men,  to  the  total  exclusion  of  the 
engineer  corps,  as  well  as  the  officers  and  agents  of  the  rail- 
way and  construction  company,  and  the  contractor,  Mr. 
Angle,  and  that  any  other  construction  of  the  act  would 
render  it  very  unjust  and  unreasonable,  as  well  as  absurd,  in 
view  of  the  amounts  of  said  classes  of  claims  respectively." 
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Of  course  the  word  "  laborer,"  as  employed  in  sec.  5,  must 
be  interpreted  in  the  sense  in  which  it  is  ordinarily  used  and 
understood,  when  applied  to  men  engaged  in  constructing 
railways,  unless  some  other  interpretation  is  clearly  indicated 
in  the  act  itself.  The  governor  decided  against  the  relators, 
on  the  hypothesis  that,  in  common  parlance,  engineers  and 
members  of  engineer  corps,  inspectors,  superintendents,  man- 
agers, and  other  oflBcers  and  agents  of  a  railway  company, 
engaged  in  the  construction  of  its  railway,  are  not  denomi- 
nated laborers,  but  those  only  are  so  called  who  perform 
manual  labor  in  the  construction  of  the  railway  upon  the 
road-bed  and  track,  or  some  other  similar  labor  to  the  same 
end.  In  the  light  of  common  observation  and  experience,  it 
would  be  difficult,  we  think,  to  demonstrate  that  the  hy- 
pothesis is  false.  Again,  the  act  makes  no  provision  for  the 
relief  of  the  Chicago,  Portage  &  Superior  Railway  Com- 
pany, or  of  Angle,  the  original  contractor.  How  far  one  or 
the  other  was  responsible  for  the  failure  of  the  company, 
and  the  disastrous  results  which  followed  such  failure,  does 
not  appear.  But  the  whole  siope  of  the  law  of  1882  shows 
that  the  legislature  ignored  them  entirely,  and  framed  the 
law  in  the  interest  and  for  the  benefit  of  their  victims. 
Chief  of  these  were  the  subcontractors,  and  through  them 
•their  creditors,  the  laborers  and  the  supply  and  material 
men.  This  feature  of  the  law  strongly  corroborates  and 
sustains  the  construction  given  it  by  the  governor.  Then, 
again,  the  law  specifies  subcontractors,  supply  men,  and  ma- 
terial men,  as  beneficiaries  of  the  fund  in  the  hands  of  the 
governor,  but  fails  entirely  to  specify  any  class  which  un- 
mistakably includes  officers  and  agents  of  the  company,  or 
of  the  original  contractor.  Angle.  This  omission  is  not 
without  significance,  for  had  the  legislature  intended  to  in- 
clude these,  it  is  fair  to  assume  that  some  language  would 
have  been  employed  to  express  that  intention,  instead  of 
leaving  it  to  doubtful  and  uncertain  inference;  that  some- 
thing more  explicit  than  the  word  "laborers"  would  be 
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found  in  the  act  to  manifest  such  intention.  The  omission 
is  the  more  significant  if  it  be  true  (as  asserted  in  argument, 
and  not  denied),  that  an  amendment  to  the  bill  which  re- 
sulted in  ch.  10,  was  proposed  in  one  branch  of  the  legisla- 
ture, providing  expressly  for  the  payment  of  the  petitioners' 
claims,  and  was  voted  down. 

Now,  when  it  is  considered  that  the  governor  was  per- 
fectly familiar  with  all  the  circumstances  which  gave  rise  to 
the  act  of  1882,  and  had  the  best  possible  means  of  knowing 
just  what  the  act  was  intended  to  accomplish;  and  when  it 
is  considered  farther  that  the  language  employed  in  the  act 
admits  of  the  construction  he  gave  it,  we  should  hesitate 
to  say  that  he  construed  it  incorrectly.  But  there  is  one 
clause  in  the  law  itself  which  satisfies  us,  beyond  any  reason- 
able doubt,  that  the  governor  construed  the  law  correctly. 
We  first  find  the  word  "laborers"  in  the  act  in  sec.  4.  That 
section  requires  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Company  to  give  security  to  indemnify  the  state 
against  expenses,  etc.,  "•  incurred  in  feeding  the  Xahorers  hereinr 
after  mentioned,^^  The  next  mention  of  " laborers"  is  in  sec. 
5,  in  which  provision  is  made  for  paying  them.  The  specifi- 
cation in  sec.  4,  referring  as  it  does  to  sec.  5,  limits  and 
defines  the  word  "  laborers"  in  the  latter  section.  By  neces- 
sary implication,  the  word  in  that  section  must  be  construed 
to  mean  only  the  class  of  laborers  who  had  been  theretofore 
subsisted  by  the  state  —  that  is,  to  those  laborers  who  had 
been  at  work  for  the  subcontractors  in  the  construction  of 
the  railway,  for  none  others  were  so  subsisted.  Of  course, 
this  construction  excludes  the  relators  from  participation  in 
the  fund  in  the  hands  of  the  governor. 

We  conclude  that  the  governor  interpreted  the  act  of  1882 
correctly. 

We  are  also  of  the  opinion  that,  within  the  limits  pre- 
scribed in  the  act  of  1882,  the  legislature  intended  to  vest  in 
the  governor  plenary  discretion  in  the  distribution  of  the 
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fund  in  his  hands,  and  hence  that  the  regularity  of  his  action 
in  that  behalf  can  only  be  questioned  by  the  legislature.  If 
he  has  done  injustice  to  the  petitioners,  they  must  look  to 
the  legislature  alone  for  relief.  So  far  as  the  courts  are  con- 
cerned, the  distribution  is  just  as  binding  as  though  the 
legislature  had  made  a  specific  appropriation  to  each  person 
to  whom  the  governor  has  distributed  the  fund,  of  the 
amount  allowed  each  respectively.  We  are  impelled  to  this 
conclusion  upon  careful  consideration  of  the  history,  lan- 
guage, and  general  scope  of  the  act  of  1882.  The  fund  in  the 
governor's  hands,  although  provided  for  by  the  legislature 
and  under  its  absolute  control,  was  in  no  correct  sense  the 
property  of  the  state.  It  was  not  paid  to  the  governor  by 
the  railway  company  for  the  use  of  the  state,  but  for  the  use 
and  benefit  of  certain  classes  of  individuals,  and  was  a  mere 
gratuity.  The  legislature  did  not  send  it  to  the  state  treas- 
ury to  be  paid  out  in  due  course  on  the  audit  and  warrant  of 
the  secretary  of  state,  whose  acts  the  courts  may  review  by 
appropriate  process;  but  it  placed  the  fund  in  the  hands  of 
the  governor.  It  designated  the  classes  to  whom  the  same 
should  be  paid,  and  conferred  upon  him  most  ample  au- 
thority to  determine  who  were  entitled  under  the  law  to 
share  in  the  distribution,  and  the  amount  justly  payable  to 
each.  For  want  of  detailed  information  the  legislature 
could  not  distribute  the  fund,  so  it  imposed  the  duty  and 
conferred  the  power  upon  the  governor  to  obtain  the  neces- 
sary information  and  make  the  distribution  accordingly, 
leaving  him  free  to  rely  upon  the  report  of  his  agent,  or  to 
resort  to  any  other  source  of  information  within  his  reach. 
It  seems  to  us  that  his  determination  is  as  conclusive  upon 
the  courts  as  would  have  been  the  action  of  a  legislative 
committee  charged  with  the  same  duty  and  clothed  with 
the  same  powers.  Of  course,  no  one  will  contend  that  this 
or  any  other  court  could  send  its  process  to  such  a  commit- 
tee, or  in  any  manner  review  its  determination.     But  we  do 
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not  care  to  discuss  the  qu^tion  farther,  because  the  view  we 
have  taken  of  the  merits  of  the  controversy  renders  the 
determination  of  the  question  quite  immaterial. 

The  writer  of  this  opinion  allowed  the  writ  of  certiorari 
herein  in  vacation,  without  any  investigation  of  the  merits 
of  the  petitioners'  claim,  and  with  grave  doubts  whether  this 
court  had  jurisdiction  to  send  its  process  to  the  chief  execu- 
tive officer  of  the  state  —  the  head  of  a  co-ordinate  depart- 
ment of  the  state  government.  The  writ  was  allowed  in  the 
expectation  that  the  question  of  jurisdiction  would  be  raised 
by  a  motion,  in  advance  of  a  return,  to  quash  or  supersede 
the  writ,  and  it  was  thought  that  the  petitioners  were  entitled 
to  be  heard  on  that  question.  The  governor  has  seen  fit,  how- 
ever, to  make  return  to  the  writ,  and  has  contented  himself 
with  a  protest  against  the  jurisdiction  of  the  court.  The 
question  of  jurisdiction  has  been  ably  argued,  but  we  have 
thought  best  to  give  our  opinion  on  the  merits  of  the  contro- 
versy, and  the  conclusions  we  have  reached  relieve  us  from 
the  necessity  of  passing  upon  that  question.  We  therefore 
leave  it  undetermined,  and  will  only  remark  that  this  court 
has  not,  and  will  not  in  any  case  assume  jurisdiction  to  review 
the  acts  of  a  co-ordinate  department  of  the  government,  un- 
less the  duty  and  power  to  do  so  are  clearly  imposed  and 
conferred  upon  it  by  the  constitution  and  laws. 

The  motion  for  judgment  must  be  denied. 

By  i/ie  Court. — Motion  denied. 
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Smith  vs.  Sherry. 

September  £0-- October  10, 1882. 

Evidence, 

The  evidence  in  this  case  (for  which  see  opinion),  is  held  to  show  aknost 
conclusively  that  a  note  and  mortgage  placed  in  the  hands  of  the 
defendant,  as  collateral  security,  had  been  fully  accounted  for  by 
him  and  had  become  his  property. 

APPEAL  from  the  Circuit  Court  for  Winneoago  County. 

The  case  is  stated  in  the  opinion.  There  was  a  verdict  for 
the  defendant ;  and  from  a  judgment  thereon,  the  plaintiff 
appealed. 

James  Freeman^  for  the  appellant. 

Moses  Uooper^  for  the  respondent. 

Orton,  J.  The  plaintiff  alleges  in  his  complaint  that  in 
1873  he  held  the  note  and  mortgage  of  one  John  J.  Baldry 
for  the  sum  of  $600,  and  placed  the  same  in  the  hands  of 
the  defendant  to  secure  him  against  his  liability  as  indorser 
of  the  plaintiffs  two  notes  in  the  aggregate  of  $553.74,  and 
that  the  plaintiff  paid  said  notes,  and  that  the  defendant  re- 
fused to  deliver  up  on  demand  the  note  and  mortgage.  The 
defendant,  in  his  answer,  admits  the  allegations  of  the  com- 
plaint, but  alleges  that  in  the  year  1874  he  became  surety 
for  the  plaintiff  on  several  bonds  given  by  him  in  the  prose- 
cution and  defense  of  certain  actions  in  court,  and  that  it 
was  agreed  the  said  note  and  mortgage  should  remain  in  his 
hands  as  security  for  the  same,  and  that  he  has  been  com- 
pelled to  pay  and  has  paid  on  said  bonds  nearly  the  amount 
of  said  note  and  mortgage,  and  that  the  same  thereby  and 
by  consent  of  the  plaintiff  became  his  property.  There 
was  in  evidence  on  the  trial  the  written  demand  for  the  note 
and  mortgage,  by  the  plaintiff,  dated  and  served  on  the  de- 
fendant on  the  10th  of  October,  1879,  the  day  before  the 
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«ammonB  in  this  action  was  served,  in  Trhich  it  was  stated 
that  the  note  and  mortgage  were  in  the  hands  of  the  de- 
fendant as  collateral  security  for  his  being  surety  on  said 
bonds,  as  well  as  indorser  on  said  notes,  and  this  corrobo- 
rates the  testimony  of  the  defendant  in  this  respect.  The 
testimony  of  the  defendant  tended  to  show  that  he  paid,  on 
account  of  his  being  surety  on  said  bonds,  in  one  case 
$557.23,  and  the  sum  of  $300  in  another  suit  for  the  plaintiff, 
and  that  he  had  fully  accounted  to  the  plaintiff  for  the  note 
and  mortgage,  and  that  it  was  surrendered  up  to  him  and 
became  his  property.  It  appears  that  since  the  note  and  mort- 
gage were  so  left  with  the  defendant  there  have  been  numer- 
ous, various,  and  complicated  business  transactions  between 
the  parties,  amounting  to  $20,000  or  $30,000,  and  only  a 
part  of  them  appear  upon  their  books  of  account,  and  this  mat- 
ter of  the  note  and  mortgage  was  permitted  by  the  plaintiff  to 
sleep  for  about  five  years  before  any  demand  or  suit.  It  is  not 
surprising  that  the  defendant  could  not  clearly  remember  just 
when  or  how  the  note  and  mortgage  became  his  property, 
but  of  one  thing  he  seems  to  be  positive,  and  that  is,  that 
he  fully  paid  for  the  same  and  accounted  to  the  plaintiff  for 
it  long  ago,  and  that  they  were  surrendered  up  to  him  by 
the  plaintiff  to  be  his  property  absolutely.  The  memory  of 
the  plaintiff  in  regard  to  these  transactions  is  at  least  no 
clearer,  and  that  it  is  not  very  reliable  in  respect  to  even  re- 
cent events  appears  from  the  fact  that  he  denied  in  his  com- 
plaint and  testimony  that  the  note  and  mortgage  were  left 
with  defendant  as  security  for  his  becoming  surety  on  the 
bonds,  and  admitted  it  in  his  written  demand  only  a  day  or 
two  before  this  suit  was  commenced. 

The  defendant  testified  in  respect  to  his  accounting  with 
the  plaintiff  for  the  note  and  mortgage  as  follows:  "  I  had  a 
settlement  with  Mr,  Smith  in  regard  to  this  Baldry  note.  I 
recollect  distinctly  that  I  bought  the  note  of  him,  in  settle- 
ment in  some  way,  on  some  claims,  and  I  can't  tell  just  how  it 
Vol.  LV— 81 
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wa&  I  should  say  it  was  some  time  in  1875.  I  then  made  a 
payment  of  whatever  balance  there  was  going  to  him  on  these 
notes,  and  thereafter  I  used  them  as  my  own  property.  After 
that  Mr.  Smith  claimed  these  notes  were  his,  and  should  be 
returned  to  him.  He  set  up  a  claim,  I  should  judge  it 
might  be  six  months  or  a  year  afterwards.  Mr.  Eellogg, 
my  clerk,  was  present.  It  was  in  my  office.  "We  had  quite 
a  considerable  business  at  that  time,  and  this  claim  was  set 
up  on  this  Baldry  note  that  he  owned  it.  I  explained  it  to 
his  satisfaction,  as  I  supposed.  He  made  a  few  words  and 
then  he  did  not  say  anything  more  all  the  time  he  was  in  the 
office,  and  I  supposed  he  was  well  satisfied  he  had  his 
pay  for  it.  I  explained  to  him  when  and  how  I  paid  him. 
...  It  was  fresh  in  my  mind.  My  clerk  and  I  talked  it 
over.  I  had  transactions  with  him  after  that.  He  never 
mentioned  the  Baldry  note;  never  came  up  again  until  we 
had  some  trouble  several  years  afterwards,  he  set  up  this 
claim  again.'*  The  testimony  of  Kellogg,  the  clerk,  substan- 
tiates this  evidence.  It  appears  that  not  only  many  business 
transactions  of  various  kinds  and  involving  large  sums  of 
money  took  place  between  the  parties,  and  for  many  years 
afterwards,  but  that  the  plaintiff  had  given  the  defendant 
his  note,  at  least  in  one  instance,  and  no  mention  made  of 
this  note,  which  are  very  strong  corroborating  circumstances 
in  favor  of  the  defendant's  claim  of  its  absolute  ownership. 

The  evidence  so  strongly  preponderates  in  favor  of  the 
defense  as  to  be  nearly  conclusive.  The  charge  of  the  court 
was  fair,  full  and  correct. 

By  tJie  CovH. —  The  judgment  of  the  circuit  court  is- 
affirmed. 


Digitized  by 


Google 


AUGUST  TERM,  1882.  483 

The  City  of  Oshkoeh  ts.  Schwartz. 


The  Cnr  of  Oshkosh  vs.  Sohwabtz. 
September  to — October  10,  188$, 

MuiaciPAL  Ordinakoes:  Pleading:  Costs.  (1,  $)  Complaint  con- 
strued as  though  ordinance  imported  into  it,  (8)  Attorney's  fee 
taxable  in  action  for  fine  under  city  ordinance;  f4J  and  on  appeal. 

AcfnoN:  Misdemeanor:  Fine.  fSJ  When  penal  action  a  civQ  action. 
(6 J  What  is  not  a  misdemeanor.    (7 J  What  is  a  fine, 

1.  Where  the  prayer  of  a  complaint  for  a  violation  of  a  city  ordi- 

nance is  that  the  defendant  may  he  arrested  and  held  to 
answer  to  the  city  therefor,  the  complaint  must  be  construed  as 
though  the  ordinance  were  imported  into  and  formed  a  part  of  it. 

2.  Thus,  when  an  ordinance  provides  as  a  penalty  for  its  violation,  a 

fine  of  not  less  than  $5  nor  more  than  (100,  with  costs  of  prosecu- 
tion, etc,  the  prayer  in  a  complaint  for  a  violation  of  such  ordi- 
nance is  construed  to  be,  in  effect,  that  the  defendant  be  arrested 
and  held  to  answer  to  the  city  for  the  violation  of  the  ordinance 
by  paying  such  fine  as  the  justice  might  impose,  not  less  than  $5 
nor  more  than  (100,  together  with  costs,  etc. 

8.  In  such  case,  where  the  city  charter  provides  that  in  city  prosecu- 
tions, if  the  defendant  be  found  not  guilty,  the  costs  of  suit  shall 
be  taxed  against  the  city,  the  defendant,  if  found  not  guilty  in  the 
justice's  court,  may  recover  costs  by  way  of  attorney's  fees,  under 
a  statute  authorizing  a  justice  to  tax  attorney's  fees  as  costs  in 
favor  of  the  party  recovering  judgment,  and  that  **  tJie  amount 
claimed  in  the  plaintiff's  complaint  shall  govern  the  amount  of 
the  attorney's  fees  to  be  recovered  by  the  defendant." 

4  And,  such  defendant,  after  being  found  guilty  in  the  justice's  court, 
having  appealed  to  the  county  court  where,  the  action  being  tried 
de  novo,  he  was  found  not  ffuilty,  is  entitled  to  include  in  his  judg- 
ment in  the  county  court,  the  attorney's  fees  which  success  would 
have  given  him  in  the  justice's  court.  Sea  2925,  R.  S.,  as  amended 
by  ch.*^,'*Laws  of  1881. 

6.  Penal  actions  for  such  violations  of  municipal  ordinances  as  are  not 
also  misdemeanors,  are  civil  actions.  FiatteviUe  v.  Bell,  48  Wis., 
488. 

6.  Where  a  municipal  ordinance  prohibits  that  which  was  not  punish- 
able at  common  law  or  by  statute,  and  provides,  as  a  penalty  for 
its  violation,  a  fine,  and  in  default  of  payment  of  such  fine,  'im- 
prisonment in  the  county  jail,  the  violation  of  such  ordinance  is 
not  a  misdemeanor  under  a  statute  defining  a  misdemeanor  to  be 
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"  an  act  or  omission  punishable  by  fine  and  imprisonment  or  by- 
fine  or  imprisonment.*' 
7.  The  word  **  fine  "  as  used  in  sec.  8294,  R.  S.,  which  provides  that 
a  forfeiture  "  may  be  sued  for  and  recovered  in  a  civil  action  "  and 
that  the  word  '*  forfeiture  "  should  include  any  penalty  in  money 
or  goods,  other  than  a  fine^  means  a  fine  imposed  by  statute  and 
does  not  include  fines  imposed  by  municipal  corporations.  Com- 
pare PlattemUe  v.  BeU,  43  Wis.,  492. 

ERROR  to  the  County  Court  of  Winnebago  County. 

The  defendant  was  arrested  and  brought  before  a  justice 
of  the  peace  in  the  city  upon  complaint  for  exhibiting  to 
pubhc  view,  for  gain,  within  the  city  a  theatrical  entertain- 
ment, to  wit,  "  The  Corinne  Merry-makers,"  without  first 
having  obtained  a  license  therefor,  in  violation  of  an  ordi- 
nance of  the  city  entitled  "  An  ordinance  relating  to  the  ex- 
hibitions of  shows  and  showmen,"  providing  in,  effect  that  it 
should  not  be  lawful  for  any  person  or  persons  to  exhibit  to 
public  view  any  theatrical  or  musical  entertainment,  or  any 
show  or  exhibition  whatever,  without  first  having  obtained  a 
license  therefor,  and  also  fixing  the  amount  of  the  license. 
The  defendant  pleaded  not  guilty,  and  thereupon  was  tried 
and  found  guilty,  and  was  adjudged  to  pay  a  fine  of  $50, 
and  $5.57  costs,  and  in  default  thereof  to  stand  committed 
for  fifty  days.  Thereupon  the  defendant  appealed  to  the 
county  court,  where  a  trial  was  had  de  novo  by  the  court 
without  a  jury,  whereupon  the  court  found  the  defendant  not 
guilty,  and  ordered  judgment  dismissing  the  complaint  upon 
the  merits,  and  for  costs,  and  judgment  was  accordingly  en- 
tered dismissing  the  complaint  upon  the  merits,  and  adjudg- 
ing that  the  defendant  have  and  recover  of  the  city  the  sum 
of  $51.24  for  his  costs  therein.  From  that  judgment  the 
city  brings  this  writ  of  error. 

For  the  plaintiff  in  error  there  was  a  brief  signed  by 
Chcurles  Barbery  and  one  signed  by  Charles  Barber^  as  attor- 
ney, and  M.  H.  Eaton^  of  counsel,  and  oral  argument  by  Mr. 
Boflrber. 
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For  the  defendant  in  error  there  was  a  brief  by  Hooper  <& 
Berry^  and  oral  argument  by  Mr.  Hooper^ 

Cassodat,  J.  The  only  question  for  determination  is 
whether  attorney's  fees  can,  in  a  case  like  this,  be  properly 
adjudged  against  the  city.  The  charter  (sec.  10,  subch.  13, 
ch.  123,  Laws  of  1877),  provides  that  "  in  city  prosecutions 
the  finding  of  the  court  or  jury  shall  be  either  guilty  or  not 
guilty.  If  guilty,  the  court  shall  render  judgment  thereon 
against  the  defendant  for  the  fine,  penalty,  or  forfeiture  con- 
tained in  the  ordinance,  by-law,  or  resolution  for  the  violation 
of  which  the  person  or  persons  shall  have  been  adjudged 
guilty,  and  the  costs  of  suit;  hit  if  not  guHty^  the  costs  shall 
he  taxed  against  the  city.  Upon  conviction  and  the  non- 
payment of  such  judgment,  the  court  may  forthwith  issue  an 
execution,  as  in  case  of  tort,  and  shall  determine  and  enter 
upon  the  docket  the  length  of  time  the  defendant  shall  be  im- 
prisoned, which  in  no  case  shall  exceed  six  months,"  etc.  Sec. 
4  of  the  same  chapter  provides  that  "all  actions  brought  to 
recover  any  penalty  or  forfeiture  under  this  act,  or  the  ordi- 
nances, by-laws,  police  or  health  regulations  made  in  pursu- 
ance thereof,  shall  be  brought  in  the  corporate  name  of  the 
city."  The  ordinance  under  which  this  prosecution  was  had 
provides  that  "  every  person  who  shall  violate  the  provisions 
of  this  ordinance  shall,  upon  conviction,  be  fined  not  less  than 
$5  nor  more  than  $100,  together  with  costs  of  prosecution, 
and  in  default  of  payment  of  such  fine  and  costs  shall  be 
imprisoned  in  the  common  jail  of  Winnebago  county  not  less 
,  than  five  days  nor  more  than  sixty  days."  Sec.  3775,  R.  S., 
authorized  the  justice  to  "  tax  as  costSy  in  favor  of  the  party 
recovering  judgment,"  not  only  witness  and  constable  fees, 
but  also  attorney's  fees;  and  it  is  therein  provided  that 
"  when  judgment  is  for  the  defendant,  the  amount  claimed  in 
the  plaintiff's  complaint  shall  govern  the  amount  of  the  at- 
torney's fees  to  be  recovered  by  the  defendant." 
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It  is  nrged  that  no  amoant  was  claimed  ia  tlie  plaintiff's 
complaint,  and  hence  that  the  defendant  could  not  have  re- 
covered attorney's  fees  in  the  justice's  court  had  he  been  suc- 
cessful thera  But  sees.  5, 6  and  7  of  the  chapter  of  the  charter 
above  referred  to  requires  "  all  the  prosecutions  for  any  viola- 
tion of  any  of  the  provisions  of  this  act,  or  any  by-law  or 
ordinance,"  to  be  commenced  by  "  summons,  unless  oath  be 
made  for  a  warrant  as  in  other  cases,"  and  ^^  in  all  cases 
where  the  oath  is  made  for  a  warrant  the  complaint  shall  be 
made  on  the  oath  of  the  complainant,  and  no  other  affidavit 
shall  be  necessary,  which  complaint  last  above  named  "  is  to 
be  substantially  in  the  form  therein  given.  Here  oath  was 
made  for  the  warrant,  and  hence  the  complaint  is  in  the  form 
last  referred  to.  Had  no  oath  been  made  the  prosecution 
would  necessarily  have  been  commenced  by  summons,  and 
then  the  complaint  would  necessarily  have  been  in  the  form 
therein  designated,  which  prays  for  judgment  for  a  specified 
sum.  The  cause  of  action  was  the  wrongful  violation  of  the 
ordinance.  The  prosecution  were  at  liberty  to  proceed  by 
summons  without  oaiky  or  by  warrant  with  oath.  But  the 
mere  form  in  which  the  suit  is  commenced  cannot  change  the 
nature  of  the  offense.  Had  the  action  been  commenced  by 
summons  without  oath,  the  difficulty  suggested  would  not 
have  arisen.  The  charging  part  of  each  form  of  complaint 
given  in  the  charter  is  essentially  the  same,  but  the  prayers 
are  quite  different.  In  case  the  summons  is  used,  it  demands 
judgment  for  a  specific  sum  and  costs;  whereas,  if  it  is  com- 
menced by  warrant  it  prays  that  the  defendant  may  be  ar- 
rested and  held  to  answer  to  said  city  of  Oshkosh  therefor, — 
that  is  to  say,  for  the  violation  of  the  ordinance, — and  hence 
the  complaint  must  be  construed  in  connection  with  the  or- 
dinance, the  same  as  though  the  ordinance  were  imported 
into  and  formed  a  part  of  it.  So  construed,  and  the  prayer 
was,  in  effect,  that  the  defendant  be  arrested  and  held  to 
answer  the  city  for  the  violation  of  the  ordinance  by  paying 
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jsnoh  fine  as  the  justice  might  impose,  not  less  than  $5  nor 
more  than  $100,  together  with  costs  of  prosecution,  and  in 
default  of  payment  of  such  fine  and  costs  be  imprisoned  in 
the  common  jail  of  the  oonntj  not  less  than  five  days  nor 
more  than  sixty. 

Such  being,  in  effect,  the  complaint,  there  would  have 
been  no  reason  for  refusing  costs  to  the  defendant,  by  way 
of  attorney's  fees  in  the  justice's  court,  had  he  been  success- 
ful in  that  court.  Having  been  successful  in  reversing 
the  justice's  judgment  in  the  county  court,  was  he  en- 
titled to  include  in  his  judgment  there  the  attorney's 
fees  which  success  would  have  given  him  in  the  justice's 
court?  Sec.  2925,  B.  S.,  as  amended  by  ch.  22,  Laws  of 
1881,  in  effect,  provides,  among  other  things,  that  in  ac- 
tions removed  from  justices'  courts  by  appeal,  where  there  is 
a  new  trial,  costs  shall  be  awarded  to  the  successful  party, 
and  in  all  such  cases  full  costs  shall  be  $10,  and  all  disburse- 
ments made  for  state  tax,  return  of  the  justice,  and  ofScers' 
and  witnesses'  fees, "  together  with  all  costs  and  fees  by  law 
taxable  in  the  justice's  court  in  such  action."  The  words 
quoted  were  added  by  the  amendment,  which  went  into 
effect  February  28, 1881,  being  five  days  prior  to  the  appeal, 
and  are  clearly  applicable  to  the  judgment  on  appeal. 

But  it  is  urged  that  the  action  is  not  civil,  but  criminal  in 
its  nature,  and  hence  that  the  statutes,  in  respect  to  costs, 
are  inapplicable.  It  has  frequently  been  held  that  an  action 
under  the  statute  to  recover  a  penalty  for  the  wilful  ob- 
struction of  a  highway  is  a  civil  action.  State  v.  Smithy  52 
Wis.,  134;  State  v.  Bayden,  32  Wis.,  663.  So  it  has  been 
held  that  penal  actions  for  such  violations  of  municipal 
ordinances  as  are  not  also  misdemeanorsj  are  civil  actions. 
Platteville  v.  Bed,  43  Wis.,  488.  So  it  has  been  held  that 
when  a  city  ordinance  prohibits  that  which  is  a  crime  or 
misdemeanor,  and  punishable  at  common  law  or  ly  statute^ 
and  prescribes  a  penalty  for  its  violation  by  fine,  with  im- 
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prisonment  on  default  af  payment,  the  action  to  recover 
saoh  penalty  is  qtuiai  criminal,  and  cannot  be  brought  to 
this  court  on  the  plaintiflPs  appeal.  PlaUeville  v.  McKemwth 
54  Wis.,  487.  The  statute  expressly  provides  that  ^^  in  all 
cases  not  otherwise  specially  provided  for  by  law,  where  a 
forfeiture  shall  be  incurred  by  any  person,  and  the  act  or 
omission  for  which  the  same  is  imposed  shall  not  also  be  a 
misdemeanor,  such  forfeiture  may  be  sued  for  and  recovered 
in  a  ewU  odAon:'  Sec.  3294,  R  S. ;  sec.  1,  ch.  155,  R  S.  1858. 
The  only  remaining  question  is  whether  the  entertainment 
0(»nplained  of  was  a*  crime  or  misdemeanor.  The  section  of 
the  statute  last  referred  to  defiftes  a  misdemeanor  as  follows: 
**When  such  act  or  omission  is  punishable  by  fine  and 
imprisonment,  or  ly  Jme  or  iTjymaonment,  or  is  specially 
dedared  by  law  to  be  a  misdemeanor,  it  shall  be  deemed  a 
misdemeanor  within  the  meaning  of  this  chapter."  No  clause 
of  the  charter  nor  of  any  statute  has  been  referred  to  which 
specifically  declared  the  act  or  omission  in  question  to  be  a 
tausdemeanor,  and  we  are  not  aware  that  there  is  any.  No 
clause  of  the  charter  nor  any  statute  has  been  referred  to 
which  undertakes  to  punish  the  act  or  omission  complained 
of  by  fine  and  imprisonment,  or  by  fine  or  imprisonment^ 
and  we  are  not  aware  that  there  is  any.  It  is  equally  clear 
that  it  was  not  a  misdemeanor  at  common  law.  The  enter- 
tainment ill  question,  therefore,  would  have  been  innocent 
and  not  ptmishable  but  for  the  ordinance  above  quoted.  As* 
tuning  that  the  common  council  had  power,  by  way  of  ordi- 
nance, to  make  this  entertainment,  otherwise  innocent,  a 
misdemeanor  (which  may  be  doubtful),  still  the  question  re- 
maijis,  have  they  done  so  by  the  ordinance  in  question?  The- 
language  of  the  ordinance  makes  the  conviction  for  its  vio- 
lation punishable  by  fine  not  less  than  five  dollars  nor  more^ 
than  one  himdred,  together  with  costs  of  prosecution  and 
imprisonment  in  default  of  payment.  Under  the  ordinance 
there  is  no  power  in  the  court  to  imprison  in  case  the  fine 
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and  costs  are  paid  upon  conviction.  "Whether  they  are  paid 
or  not  depends  npon  the  option  of  the  oflfender,  and  not  upon 
the  discretion  of  the  court.  But  to  constitute  a  misde- 
meanor, where  the  act  or  omission  is  not  so  specifically  de^ 
dared  by  law,  such  act  or  omission  must  be  "  punishable  by 
fine  amd  imprisonment,  or  by  fine  or  imprisonment,"  to  be  a 
misdemeanor  within  the  meaning  of  the  above  section. 
When  the  act  or  omission  is  "punishable  by  fine  and  im- 
prisonment," then  both  fine  and  imprisonment  must  be  in- 
flicted, and  the  court  has  no  authority  to  withhold  the  one- 
and  impose  the  other.  The  case  before  us,  therefore,  is  not 
a  misdemeanor  within  that  definition.  When  by  the  statute- 
or  ordinance  (possibly),  the  act  or  omission  is  "punishable 
...  by  fine  or  imprisonment,"  it  is  still  left  discretionary 
with  the  court  to  impose  the  one  and  withhold  the  other.. 
This  appears  more  plainly  from  sec.  8,  ch.  166,  R  8.  1868, 
from  which  it  was  taken  by  the  revisers,  which  read :  "  When 
any  act  or  omission  is  punishable  according  to  law  by  a  fine, 
penalty,  or  forfeiture  and  imprisonment,  or  by  a  fine,  penal ty^ 
or  forfeiture  or  imprisonment,  vn  the  discretion  of  the  covHy 
such  act  or  omission  shall  be  deemed  a  misdemeanor  for  the 
purposes  contemplated  in  this  chapter."  Here  the  ordinance 
vested  no  such  discretion  in  the  court,  but  simply  to  inflict 
tiie  fine  and  costs,  and  then  to  imprison  only  in  default  of 
payment.  It  is  true,  the  ordinance  requires  the  offender, 
upon  conviction,  to  be  "fined,"  but  it  is  essentially  a  forfeit- 
ure within  the  meaning  of  the  section  defining  a  mis- . 
d^neanor.  That  section  also  provides  that  "the  word 
forfeiture,  as  used  in  this  chapter,  shall  include  any  penalty^ 
in  money  or  goods,  other  ihcm  a  ji/neP  The  word  "  fine,"  as 
used  in  that  section,  evidently  means  the  same  as  the  word 
"  fines  "  in  sec.  2,  art  X,  Const  of  Wis.,  where  it  speaks  of 
*the  dear  proceeds  of  all  jwies  collected  in  the  several  coun- 
ties for  any  breach  of  the  penal  laws,"  etc.,  and  this  court 
has  hdd  that  such  fines  are  limited  to  those  imposed  by  stat- 


Digitized  by 


Google 


490  SUPREME  COURT  OF  WISCONSDf, 

SchwartE  vs.  The  City  of  Oshkosh. 

ute,  and  does  not  include  those  imposed  by  municipal  corpo- 
rations. PlatteviUe  v.  BeU^  48  Wis.,  492.  To  hold  otherwise 
would  take  from  the  city  the  right  to  the  whole  of  the  fine, 
which  is  contrary  to  the  provisions  of  the  charter.  State  v. 
MUes^  52  Wis.,  488.  Clearly  the  ordinance  in  question  did  not 
make  the  act  or  omission  complained  of  a  misdemeanor. 

By  the  Court. —  The  judgment  of  the  county  court  is  af- 
firmed. 


Schwartz  vs.  Thb  City  op  Oshkosh. 
September  tO  —  October  10^  1882. 

HuNicn»AL  Obdinancbs.  (IJ  Publication  and  record,  (i)  Proof  of 
publication:  **  City  printer,^  (8)  When  amendment  to  inoperaiive 
ordinance  not  sustained  as  independent  ordinance. 

1.  Under  the  charter  of  the  city  of  Oshkosh  an  ordinance,  before  it 

becomes  operative,  must  not  only  be  published  in  the  official  paper 
of  the  city,  but  must  also  be  recorded  in  the  book  provided  for  that 
purpose  together  with  the  proper  affidavit  of  the  publication  of 
such  ordinance. 

2.  The  same  charter  provides  that  the  city  printer  or  printers,  immedi- 

ately after  the  publication  of  an  ordinance,  shaU  fUe  with  the  city 
clerk  a  copy  of  such  publication  "  with  his  or  their  affidavit,  or  the 
affidavit  of  his  or  their  foreman,"  of  the  length  of  time  the  same 
has  been  published.  It  is  also  made  the  duty  of  the  common  coun- 
cil to  let  all  the  printing  and  publication  necessary  to  be  done  by 
the  city  to  the  lowest  bidder,  who  shall  be  styled  the  "city 
printer."  Held^  that  the  publishers  of  a  newspaper  to  whom  the 
contract  for  such  printing  and  publication  has  been  let,  are  the 
city  printers,  and  that  an  affidavit  of  the  publication  of  such  an 
ordinance  by  "  one  of  the  publishers  "  of  such  paper  is  a  sufficient 
compliance  with  the  charter. 
Z.  An  ordinance  passed  by  the  common  council  of  a  city,  as  an  amend- 
ment to  previous  ordinances  which  never  took  effect,  cannot  be 
held  valid,  or  sustained  as  an  independent  ordinance,  where  it  is 
manifest  that  it  would  not  have  been  adopted  except  on  the  assump- 
tion that  the  ordinances  which  it  attempted  to  amend  were  in 
force. 
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APPEAL  from  the  County  Court  of  Winnebago  County. 

Action  to  recover  $105  paid  under  protest  by  the  plaintiflf, 
a  theatrical  manager,  as  license  fees  to  the  chief  of  police  of 
the  defendant  city.  The  money  was  paid  by  the  officer  into 
the  city  treasury  and  the  claim  of  the  plaintiflf  therefor,  duly  - 
filed,  was  disallowed.  The  charter  of  the  city  authorizes  the 
common  council,  by  ordinance  or  resolution,  to  license  and 
regulate  theatrical  performances,  etc.  It  also  provides  that 
before  ordinances  or  resolutions  of  the  common  council 
^^  shall  be  in  force,  they  shall  be  published  in  the  official 
paper  of  said  city,  and  shall  be  recorded  by  the  city  clerk  in 
books  provided  for  that  purpose.  But  before  any  of  said 
ordinances  or  resolutions  .  .  ..  shall  be  recorded,  the 
publication  thereof  respectively  may  be  proven  by  affidavit, 
and  said  affidavit  shall  be  recorded  therewith,  and  at  all 
times  shall  be  deemed  and  taken  as  sufficient  evidence  of  the 
time  and  manner  of  such  publication-"  To  show  that  the 
city  had  no  right  to  collect  the  license  fees  in  question 
the  plaintiflf  introduced  in  evidence  the  records  of  ordinances. 
An  ordinance  "regulating  public  shows,  concerts,  exhibits, 
etc.,"  approved  January  24, 1878,  was  recorded  without  any 
affidavit  of  its  publication.  Other  ordinances  amendatory 
of  this,  approved  respectively  September  9, 1879,  and  June 
4, 1880,  and  an  ordinance  under  which  the  fees  in  question 
were  exacted  from  the  plaintiflf,  passed  January  4,  1881, 
were  recorded  together  with  affidavits  of  their  publication.' 

1  Sec.  1  of  the  ordinance  approved  January  24,  1878,  provides  that  it 
fihall  not  be  lawful  for  any  person  to  exhibit  any  show,  etc.,  without 
first  having  obtained  a  license  therefor.  Sec.  2  specifies  the  amounts  to 
be  paid  for  Ucenses  for  various  kinds  of  shows.  Sees.  8-5  declare  the 
construction  of  the  words  show,  etc.,  used  in  the  ordinance,  and  pro- 
vide that  it  shaU  be  the  duty  of  the  mayor  to  grant  licenses  upon  pay- 
ment of  the  amounts  fixed,  and  that  each  license  shall  specify  the  time 
of  its  duration^  eta  Sec.  6  provides  a  penalty  for  the  violation  of  the 
ordinance. 

The  ordinance  passed  January  4,  1881,  provides  a  substitute  for 
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Other  facts  will  appear  from  the  opinion..  The  case  was 
tried  by  the  county  court  without  a  jury.  The  court  found 
that  no  proper  evidence  of  the  publication  of  any  of  the 
ordinances  above  mentioned  was  ever  recorded  therewith;, 
that  the  same  were,  therefore,  not  in  force  and  that  the  ex- 
action of  the  license  fees  was  illegal  From  a  judgment  in 
favor  of  the  plaintiff,  the  defendant  appealed. 

For  the  appellant  there  were  briefs  by  Charles  Barber^  aa 
attorney,  and  M.  H.  HcUon,  of  counsel,  and  oral  argument 
by  Mr.  Barber:  To  the  point  that  the  ordinance  under  which 
the  money  was  paid  was  a  re-enactment  rather  than  an 
amendment  of  the  previous  ordinances,  and  as  such  could 
stand  alone  as  an  independent  ordinance  in  itself  containing^ 
clear  requirement  capable  of  being  carried  into  effect,  they 
cited:  State  v.  Andrews^  20  Tex.,  230;  State  v.  IngersoUj  IT 
Wis.,  631 ;  Blake  v.  Bracketty  47  Me.,  28 ;  School  District  No. 
6  V.  School  District  No.  10,  73  111.,  252;  SpAng  YaUey  Water 
Works  V.  San  FrandseOy  22  CaL,  434. 

For  the  respondent  there  was  a  brief  by  Hooper  &  Berryy 
and  oral  argument  by  Mr.  Hooper:  They  argued,  inter  aUoy 
that  an  ordinance  and  the  affidavit  of  its  publication  must  be 
recorded  together.  The  proceedings  of  the  authorities  of  a 
municipal  corporation  are  like  those  of  courts  of  inferior  and 
limited  jurisdiction.  What  the  charter  requires  to  be  done 
must  be  done  and  shown  to  be  done  by  such  a  record  as  the 
law  requires  to  be  made.  Hayes  v.  Appletofty  24  Wis.,  542  ; 
Eldred  v.  Leahy,  31  id.,  546;  Camfidd  v.  Smith,  34  id.,  381; 
1  Dillon  on  Munic.  Corp.,  §  423;  Klais  v.  PuLford,  36  Wis.,, 
687.  The  ordinance  seeks  to  impose  terms  for  doing  what  is 
in  itself  neither  unlawful  nor  immoral  It  is  the  right  of 
every  citizen  that  there  shall  be  a  record  to  which  he  can  re- 
sort for  conclusive  information  as  to  those  terms,  and  his 

860.  9  of  the  original  ordinance  as  amended,  "  to  read  as  foUowat 
Sec.  2.  That  the  amount  to  be  paid  for  license  to  exhibit  within  the  city 
ahaU  be  as  foUows  for  eaoh  performance,"  eta 
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liability  for  negleot  to  comply  with  them.  He  is  not  bound 
to  act  upon  oral  statements,  or  search  in  newspaper  files.  It 
is  therefore  a  case  in  which  the  word  may  should  be  construed 
iffvust  or  shall.  CuUer  v.  Howard^  9  Wis.,  309;  Market 
National  Bank  v.  Sbgariy  21  id.,  317. 

Cole,  0.  J.  We  are  inclined  to  the  opinion  that  the  city 
oharter  requires  that  an  ordinance  before  it  becomes  opera- 
tive must  not  only  be  published  in  the  official  paper  of  the 
citjj  but  it  must  also  be  recorded  in  the  book  provided  for 
that  purpose,  together  with  the  proper  affidavit  of  the  pub- 
lication of  such  ordinance.  The  charter  makes  the  recording 
of  the  affidavit  with  the  ordinance  one  of  the  essential  con- 
ditions to  its  validity.  It  will  be  observed  that  the  language 
of  the  charter  on  the  subject  is  imperative;  that  before  the 
ordinance  shall  be  recorded,  the  publication  thereof  may  be 
proven  by  affidavit,  "onrf  said  affidavit  shall  he  recorded 
therewith^  and  at  all  times  shall  be  deemed  and  taken  as 
sufficient  evidence  of  the  time  and  manner  of  such  publi- 
oation."  Laws  of  1877,  ch.  123,  subch.  6,  sec.  3.  It  is  quite 
beside  the  inquiry  to  speculate  as  to  what  object  the  legis- 
lature had  in  view  in  providing  that  the  ordinance  and  affi- 
davit of  publication  should  be  recorded  as  prerequisites  to 
the  ordinance  taking  effect.  The  legislature  might  have 
deemed  it  a  matter  of  public  concern  that  there  should  be 
not  only  a  record  of  the  ordinance,  but  also  a  record  of  the 
affidavit,  to  which  all  persons  might  resort  in  order  to  ascer- 
'tain  what  ordinances  had  been  published  and  were  in  force. 
But,  whatever  may  have  been  the  object  of  the  legislature 
an  that  regard,  certain  it  is  that  a  record  of  the  affidavit  is 
made  essential  to  an  ordinance  taking  effect.  The  charter  so 
reads,  and  we  have  no  right  to  make  void  the  provision  by 
sajring  it  does  not  mean  what  the  language  plainly  implies. 
It  follows  from  this  construction  of  the  charter  that  the  ordi- 
nance approved  January  24, 1878,  was  never  in  force,  for  the 
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reason  that  no  affidavit  of  its  publication  was  ever  made,  and 
of  course  none  was  ever  recorded. 

Again,  the  charter  provides  that  the  city  printer,  or  print- 
ers, immediately  arfter  the  publication  of  an  ordinance,  shall 
file  with  the  city  clerk  a  copy  of  such  publication,  "  with  his 
or  their  affidavit,  or  the  affidavit  of  his  or  their  foreman,'^ 
of  the  length  of  time  the  same  has  been  published,  and  such 
affidavit  is  made  conclusive  evidence  of  the  publication  of 
such  ordinanoe.    Sec.  18,  subch.  5.    Now,  in  respect  to  the 
ordinance  approved  September  11,  1879,  the  one  approved 
June  4, 1880,  and  the  one  passed  January  4, 1881,  the  affi- 
davit of  the  publication  of  each  respectively  was  made  by 
"  one  of  the  publishers  ^*  of  the  official  paper.    Now  it  is 
objected  that  this  is  not  a  compliance  with  the  charter,  which 
requires  the  affidavit  of  publication  to  be  made  by  "  the 
^printer  "  or  ^^foremanP    It  is  made  the  duty  of  the  common 
council  to  let  all  the  printing  and  publication  necessary  to  be 
done  by  the  city  to  the  lowest  bidder,  who  shall  be  styled 
"  the  city  printer."    The  charter  makes  the  person  who  does 
the  work,  or  causes  it  to  be  done,  the  city  printer;  or,  in 
other  words,  makes  the  publisher  of  the  official  paper  the 
city  printer.    It  may  well  be  that  the  publisher,  or  the  re- 
sponsible party  who  obtains  the  contract,  may  not  do  any  of 
the  manual  labor  performed  in  printing  the  paper,  still  we 
think  he  is  one  of  the  persons  who  may,  under  the  charter, 
come  within  the  designation  of  "  city  printer."    We  there- 
fore conclude  that  the  affidavit  made  by  the  publisher  of  the 
city  paper  is  sufficient. 

The  money  in  this  case  was  exacted  of  the  plaintiflf  under 
the  ordinance  passed  January  4,  1881.  That  ordinance  at- 
tempts to  amend  the  previous  ordinances  in  regard  to 
license,  but  is  not  signed  by  the  mayor.  But  the  clerk 
certifies,  under  date  of  January  5th,  that  it  was  passed  by 
the  common  council  on  the  4th  of  January;  that  on  the  5th 
he  presented  it  to  the  mayor  for  his  approval ;  that  the 
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mayor  had  not  approved  it,  nor  returned  it  with  his  objec- 
tions in  writing  within  five  days  after  he  received  it.  The 
counsel  for  the  city  claimed  that  the  ordinance  took  effect 
under  sec.  8,  subch.  6,  notwithstanding  the  failure  of  the 
mayor  to  approve  it.  That  section  provides  that  if  an  ordi- 
nance is  not  signed  by  the  mayor  nor  returned  by  him  to  the 
city  clerk,  with  his  objections  in  writing,  within  five  days 
from  the  time  he  received  it,  the  ordinance  shall  be  in  force 
in  the  same  manner  as  if  the  mayor  had  signed  it.  It  is  ap- 
parent that  the  certificate  of  the  clerk  is  self-contradictory, 
and  it  is  not  clear  what  effect,  if  any,  it  should  have  as  a 
record.  But  not  to  dwell  on  the  point,  the  ordinance  must 
be  deemed  invalid  because  it  is  an  amendment  to  one  which 
was  never  in  force.  The  same  counsel  further  claimed  that 
this  ordinance  might  well  stand  as  a  valid  independent 
ordinance,  embracing  within  itself  all  the  essentials  of  a  legal 
ordinance.  But  professedly  it  was  passed  as  an  amendment 
to  previous  ordinances  which  never  took  effect.  It  is  very 
manifest  that  the  common  council  would  never  have  adopted 
it,  except  on  the  assumption  that  the  ordinances  which  it  did 
attempt  to  amend  were  in  force.  The  ordinance  in  question 
contains  no  penalty  for  a  violation  of  its  provisions;  the 
common  council,  doubtless,  supposing  that  the  6th  section 
of  the  ordinance  of  January  24,  1878,  was  iA,  force  and 
would  apply.  There  is  no  reference  to  that  section,  it  is 
true,  and  the  ordinance  stands  without  the  sanction  of  any 
penalty.  It  seems  to  us  it  would  be  a  violation  of  the  plain 
intention  of  the  common  council,  manifest  in  all  these 
ordinances,  should  we  sustain  the  last  one  as  an  independent, 
subsisting  ordinance.    We  think  we  cannot  do  this. 

The  judgment  of  the  county  court  is  correct,  and  must  be 
affirmed. 

By  the  Court. —  Judgment  affirmed. 
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September  SO — October  10^  188$, 

PliEADma.    fl)  Matter  in  abatement  to  he  ^^iaUy  pleaded. 
Offer  of  Reward,    ^f ,  SJ  Notice  of  acoeptance  unneeeeaarjf. 
Fireman.    (4)  Duties:  need  not  risk  his  life.    (6)  May  claim  reward 

for  act  not  in  the  line  of  his  duty,    (6)  "  Duty "  and  •*  line  of 

dtUy,"* 

Jl.  It  would  seem  that  matter  merely  in  abatement  of  an  action  wiU 
not  be  available  under  a  general  denial,  but  must  be  pleaded,  es- 
pecially where  such  matter  is  negatived  in  the  complaint.] 

1^.  Where  a  reward  is  offered  for  the  doing  of  a  certain  act,  with  no 
^  restrictions  or  limitations  to  the  offer,  and  no  additional  require- 
ment upon  the  claimant  of  the  offered  bounty,  one  who  performs 
the  act  with  a  view  of  obtaining  the  reward  need  not  give  notice 
of  that  fact  to  the  person  making  the  offer,  as  a  condition  prece- 
dent to  the  recovery  of  the  reward. 
/^.  So  heldj  where  A.  made  an  offer  '*  I  will  give  $5,000  to  any  person 
who  will  bring  the  body  of  my  wife  from  that  building,  dead  or 
alive,"  and  B.,  on  the  faith  of  the  offer,  and  for  the  purpose  of 
earning  the  reward,  rescued  the  .body  of  A.'s  wife  from  the  burn- 
ing building  in  which  it  then  was. 

J4.  Whether,  where  the  charter  and  ordinances  of  a  city  are  silent  upon 
the  subject,  a  member  of  the  fire  department  of  such  city  owes 
any  duty,  by  reason  of  such  employment,  to  rescue  persons  from 
burning  buildings,  is  not  here  determined.  If  so,  such  duty  ex- 
tends only  to  the  use  of  his  best  judgment  and  efforts  in  that 
behalf,  and  does  not,  in  any  case,  require  him  to  risk  his  own  life.] 
/$.  If  it  is  not  the  duty  of  a  person  to  do  a  specified  act,  it  cannot  prop- 
erly be  said  that  the  performance  of  such  act  is  within  the  line  or 
scope  of  his  duty,  so  as  to  impose  upon  him  the  same  consequences 
as  though  it  were  his  actual  duty. 

^.  So,  where  a  fireman  could  not  rescue  a  person  from  a  burning  build- 
ing without  imminent  peril  of  losing  his  own  life,  and  it  was  not 
his  duty,  as  such  fireman,  to  do  so,  such  rescue  cannot  be  said  to 
have  been  in  the  line  of  his  duty,  so  as  to  preclude  him  from 
claiming  a  reward  offered  therefor. 

APPEAL  from  the  Circuit  Court  for  Winnebctgd  County. 

During  the  afternoon  of  December  3,  1880,  a  hotel  in  the 

oity  of  Oshkosh,  Imown  as  the  "  Beckwith  House,"  was  de- 
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stroyed  by  fire.  The  defendant  and  his  wife  lived  in  this 
hotel,  occupying  rooms  in  the  fourth  story.  When  the  fire 
broke  out  Mrs.  Paige  was  in  those  rooms  and  perished  in  the 
flames.  The  members  of  the  fire  department  of  Oshkosh 
placed  a  ladder  at  a  window  near  where  Mrs.  Paige  was  sup- 
posed to  be,  and  at  least  two  fireman  attempted  to  enter  the 
window  and  rescue  her,  but  were  driven  back  by  the  smoke 
and  flames.  The  ladder  was  then  removed,  but  subsequently 
was  replaced  at  the  same  window.  About  this  time,  and  after 
the  fire  had  been  raging  thirty  minutes  or  more,  the  defend- 
ant, who  had  been  absent,  reached  the  scene  of  the  fire,  and, 
as  it  is  alleged  in  the  complaint,  offered  and  promised  to  pay 
a  reward  of  $5,000  to  any  person  who  would  rescue  his  wife 
from  the  burning  building,  dead  or  alive.  The  plaintiff  claims 
that  he  has  earned  the  reward  thus  offered,  and  has  brought 
this  action  to  recover  the  same. 

The  complaint  alleges  that  the  plaintiff,  on  being  informed 
of  such  offer  and  promise,  and  confiding  in  and  relying  upon 
the  same,  entered  such  rooms  in  the  fourth  story  of  the  burn- 
ing building,  at  great  peril  to  his  life  and  health,  removed 
therefrom  the  dead  body  of  Mrs.  Paige,  and  delivered  the 
same  to  the  defendant.  Also,  that  the  plaintiff  has  performed 
all  of  the  conditions  of  said  contract  on  his  part  to  be  per- 
formed ;  that  no  part  of  the  said  $5,000  has  been  paid  to  him ; 
and  that  the  same  is  now  due  and  payable. 

In  his  answer,  the  defendant  denies  that  he  offered  any  re- 
ward for  the  rescue  of  his  wife  from  the  burning  building, 
and  also  denies  an  averment  in  the  complaint  that  the  fire 
department  was  unable  to  remove  her  therefrom.  He  alleges 
therein  that  the  body  of  his  wife  was  recovered  by  members 
of  that  department;  that  the  plaintiff  was  an  assistant  engi- 
neer and  a  paid  oflBcer  in  that  department,  and  whatever  he 
did  in  the  recovery  and  removal  of  the  body  of  Mrs.  Paige 
was  done  as  such  officer  and  member  of  the  fire  department, 
a.nd  in  the  performance  of  his  duties  as  such. 
Vol.  LV— 83 
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The  testimony  on  the  trial  tended  to  prove  that  the  defend- 
ant offered  the  reward,  and  that  with  knowledge  of  the  offer 
and  on  the  faith  of  it,  and  for  the  parpose  of  earning  the 
reward,  the  plaintiff  ascended  the  ladder,  entered  the  build- 
ing, and  rescued  the  dead  body  of  Mrs.  Paige  from  the  flames, 
to  the  knowledge  of  the  defendant.  No  formal  notice  was 
given  by  the  plaintiff  to  the  defendant,  before  this  action  was 
commenced,  that  the  former  had  acted  in  the  premises  upon 
such  offer,  and  claimed  the  reward ;  and  no  demand  therefor 
was  made  upon  the  defendant.  The  circuit  court  nonsuited 
the  plaintiff,  and  judgment  against  him  was  entered  accord- 
ingly.   The  plaintiff  appealed  from  that  judgment. 

For  the  appellant  there  were  separate  briefs  by  Finch  dk 
Barber^  his  attorneys,  and  CJia%.  W.  Fdher^  of  counsel,  and 
oral  argument  by  Mr.  Barber: 

1.  An  offer  of  reward  for  the  performance  of  certain  serv- 
ices is,  until  performance,  a  mere  proposal,  not  a  contract. 
It  may  be  revoked,  while  an  offer,  at  pleasure;  but  if  acted 
upon  before  withdrawn,  it  becomes  a  contract  complete  in 
all  its  terms.  No  notice  of  intention  to  act  is  necessary  to 
be  given  to  the  party  making  the  offer,  and  no  notice  of  the 
performance  of  the  service  is  required.  The  contract  is  exe- 
cuted when  the  services  are  rendered.  It  was  no  part  of  the 
contract  in  this  case  that  the  plaintiff  should  give  any  no- 
tice. Story  on  Con.,  380;  Ad(Jison  on  Con.  (Am.  ed.),  9; 
Harson  v.  Pike^  16  Ind.,  140;  Hayden  v.  Souger^  56  id.,  42; 
WUwn  V.  McClure,  50  111.,  3^6 ;  Baker  v.  Iloag^  7  Barb., 
113;  Freeman  v.  Boston^  5  Met.,  56;  Went^Dorth  v.  2?ay,3  id.,. 
852;  Abbott's  Trial  Evi.,  383;  Bank  v.  Bart,  55  lU.,  62; 
Byer  v.  StochweU,  14  Cal.,  134.  The  delivery  of  the  body 
to  the  defendant  as  alleged  was  equivalent  to  notice.  If 
notice  of  performance  was  a  condition  precedent,  the  allega- 
tion that  plaintiff  has  duly  performed  all  the  conditions  of 
the  contract  on  his  part  is  suflBcient.  Want  of  notice  and 
failure  to  demand  payment,  under  no  circumstances  caa 
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affect  the  contract.  They  are,  at  most,  matters  that  could 
have  been  pleaded  in  abatement,  and  not  having  been  so 
pleaded,  are  waived. 

2.  Admitting  that  a  promise  of  a  reward  to  a  public  oflB- 
cer  for  increased  vigilance  or  unusual  exertion  in  the  line  of 
his  duty,  is  not  valid,  yet  in  this  case  the  act  done  was  not 
within  the  line  of  the  plaintiff's  duty,  and  formed  a  suflB- 
cient  foundation  for  the  promise.  1  Addison  on  Con.,  15,  20 ; 
England  v.  Davidson,  11  Ad.  &  E.,  856,  39  Eng.  C.  L,  354 ; 
Hartley  v.  Pomonbj/y  7  Ell.  &  BL,  872;  Stilk  v.  Myrick,  2 
Camp.,  317;  Smith  v.  Moore,  1  M.,  G.  &  S.,  438;  Warrier  v. 
Grace,  14  Minn.,  489 ;  City  Bank  v.  Bangs,  2  Edw.  Ch.,  95 ; 
Thatcher  v.  England,  3  M.,  G.  &  S.,  261 ;  Chegg  v.  Pierce,  ts 
Barb.,  387;  Crocker  on  Sheriffs,  sec.  1144;  Prentiss  v.  Earn- 
ham,  22  Barb.,  519;  Means  v.  Siendershott,  24  Iowa,  78; 
Davis  V.  Munson,  43  Yt,  676;  Bicssell  v.  Stewart,  44  id., 
170;  Pilie  v.  New  Orleam^s,  19  La.  Ann.,  274;  MorreH  v. 
Quarles,  35  Ala.,  544;  Dey  v,  Disiirance  Co.,  16  Minn.,  408; 
Smith  V.  Whildin,  10  Pa.  St.,  40;  U.  S.  v.  Barrels  of  Dis- 
tilled Spirits,  1  Low.,  248 ;  Hooper  v.  SI  Casks  of  Brandy, 
Davies,  370;  Yates  v.  Ball,  1  Term,  73;  The  Express,  1 
Blatch.  &  How.,  366;  String  v.  Hill,  Crabbe,  454;  TJie 
BrooJdine,  1  Sprague,  104;  Clutterbuch  v.  Coffin,  4  Scott's 
New  Rep.,  509.  A  fireman  is  not  an  officer.  People  v. 
PincJcney,  32  N.  Y.,  377.  His  duties  were  such  only  as 
were  prescribed  by  the  charter  and  ordinances  of  the  city 
and  cannot  be  enlarged  or  extended  beyond  those  so  de- 
fined. City  of  Detroit  v.  Redfidd,  19  Mich.,  376;  Ikans  v. 
City  of  Trenton^  4  Zab.,  764;  Converse  v.  United  States,  21 
How.,  463. 

For  the  respondent  there  was  a  brief  by  Gary  &  Berry 
and  Moses  Hooper,  and  oral  argument  by  Mr.  Hooper: 

1.  No  demand  was  made  for  the  reward,  and  the  defend- 
ant was  not  notified  who,  if  anybody,  claimed  or  was  entitled 
to  it,  or  that  anybody  had  acted  in  view  of  an  offer  of  re- 
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ward.  Such  notice  is  a  condition  precedent  to  the  right  of 
action.  The  action  is  the  same  in  principle  as  an  action  to 
recover  a  bounty  offered  to  volunteers  in  the  military  service. 
Janvrin  v.  Exeter ^  48  N.  H.,  83.  It  can  be  sustained  only  on 
the  ground  of  a  contract  between  the  parties.  Frey  v.  Fond 
du  LaCy  24  Wis.,  204.  It  is  an  express  contract  but  not  one 
resting  upon  mutual  promises.  On  the  part  of  the  promisor 
it  is  a  conditional  promise,  not  to  the  plaintiff,  but  to  any- 
body who^will  accept  its  conditions.  The  acceptance  which 
converts  the  offer  into  a  contract  must  be  a  performance  of 
that  for  which  the  reward  is  offered,  with  information  of  the 
offer  and  with  a  view  to  obtaining  the  reward.  Staie  ex  rd. 
Dockstater  v.  Brown^  20  Wis.,  287;  Omhh  v.  Menominee^  21 
id.,  594;  Roach  v.  Menomineey  24  id.,  527;  Fitch  v.  Siiedaker^ 
38  N.  T.,  248;  HowUmd  v,  Lov/ndSy  51  id.,  604;  Stamper  v. 
TempUy  6  Humph.,  113.  The  defendant's  liability  would 
arise,  if  the  offer  was  made  as  alleged,  not  merely  upon  the 
rescue  of  his  wife's  body  by  the  plaintiff  but  upon  a  rescue 
by  him  after  information  of  the  offer  and  with  a  view  to  ob- 
taining the  reward.  Of  this  the  defendant  had  no  means  of 
information  except  from  the  plaintiff  himself,  and  therefore 
the  plaintiff  was  bound  to  give  notice  that  he  had  earned 
and  claimed  the  reward  before  he  could  maintain  this  action. 
Vyze  V.  Wahsjiddy  6  M.  ife  W.,  442 ;  8,  C,  7  id.,  126 ;  1  Chitty 
PL,  360;  Lmt^v.  Padelfordy  10  Mass.,  230;  2  Parsons  on 
Con.,  669,  670;  Lamphere  v.  Cowen,  42  Vt.,  175,  2.  The 
plaintiff  was  acting  in  concert  with  the  other  members  of 
the  fire  department,  under  the  immediate  supervision  of  the 
chief  engineer.  A  member  of  thQ  posse  comitatvs  acting  in 
aid  of  the  sheriff  might  as  well  claim  a  promised  reward  for 
arrest.  3.  The  rescue  was  in  the  line  of  the  plaintiff's  duty 
as  a  salaried  fireman  of  the  city.  His  common  law  obliga- 
tions made  it  his  duty  to  save  life  and  rescue  bodies  from  the 
flames.  The  ordinance  of  the  city,  also,  provides  for  "  re- 
moving goods,  merchandise,  furniture,  fixtures,  eta"    The 
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words,  "  etc."  indicate  an  intention  to  make  provision  for  the 
safety  of  other  valuable  things  not  specifically  enumerated. 
It  cannot  be  said  that  human  life,  or  the  bodies  of  friends, 
are  not  ejvsdem  generis  with  "goods  a^d  merchandise,"  when 
viewed  as  entitled  to  our  care  and  protection.  Public  policy 
will  not  permit  one  owing  a  duty  to  the  public  or  an  indi- 
vidual, to  stipulate  in  time  of  danger  for  a  reward  for  extra- 
ordinary exertion  in  the  line  of  his  duty.  Unusual  peril 
calls  for  unusual  effort.  One  engaging  in  business  attended 
with  danger,  contracts  to  do  his  best  in  time  of  danger.  This 
principle  has  been  applied  in  the  United  States  to  numerous 
classes  of  persons.  To  sheriffs  and  constables:  MUchell  v. 
Vmcey  5  T.  B.  Monroe,  528;  Marking  v.  Needy ^  8  Bush,  22; 
GHanore  v.  Lewis^  12  Ohio,  281 ;  Brown  v.  Godfrey^  33  Vt., 
120 ;  Smith  v.  Whidden^  10  Pa.  St.,  39 ;  Stemper  v.  TempUy 
6  Humph.,  113;  Expa/rte  Oore^  57  Miss.,  251;  Preston  v. 
Bacon^  4  Oonn.,  471 ;  Warner  v.  Grace,  14  Minn.,  487 ;  Hatch 
V.  Mann,  15  Wend.,  45 ;  Hayden  v.  Souger,  56  Ind.,  42.  To 
police  oflBcers  and  night  watchmen:  Kick  v.  Merry,  23  Mo., 
72 ;  City  Bank  v.  Bangs,  2  Edw.  Oh.,  95 ;  Day  v.  Insurance 
Go.,  16  Minn.,  408;  Pool  v.  Boston,  5  Cush.,  219.  To  city 
surveyor:  PiUe  v.  New  Orlewns,  19  La.  Ann.,  274.  To  sea- 
men: 3  Kent's  Comm.,  185.  To  pilots:  Gallagcm  v.  EaUett, 
1  Caines,  104.  To  witnesses:  Pool  v.  Boston,  5  Oush.,  221. 
To  military  and  naval  officers:  Weaver  v.  Whitney,  lH.opk,, 
13;  Pratt  v.  Foote,  6  Conn.,  332.  To  custom  house  and 
treasury  oflRcers:  SaMerlee  v.  Jones,  3  Duer,  102;  Davies  v. 
Bv/ms,  5  Allen,  349.  And  in  England  the  principle  is  equally 
well  settled.  As  to  witnesses :  CoUins  v.  Godefroy,  1  Barn.  & 
Ad.,  950,20  Eng.  0.  L.,  514,  517;  WiUis  v.  Peckham,  1 
Brod.  ife  B.,  515,  5  Eng.  0.  L.,  171.  As  to  sheriffs:  Stotesbwry 
V.  Smith,  2  Burr.,  924;  Badonv.  Salter,  Wm.  Jones,  65.  As 
to  seamen :  Harris  v.  Watson,  Peake's  Cas.,  72 ;  StUk  v.  My- 
rickj  2  Campb.,  317;  Barris  Vx  Carter,  25  Eng.  L.  &  Eq.,  220; 
The  Arammtay  29  id.,  582.    There  is  no  distinction  in  prin- 
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ciple  between,  and  the  rule  applies  equally  to,  those  who 
owe  duties  as  public  officers  and  those  who  owe  duties  many 
private  capacity.  A  fireman  performs  the  functions  of  a 
public  officer.  Fisher  v,  Bostouy  104  Mass.,  87 ;  Hafford  v. 
Boston^  16  Gray,  297,  302 ;  Jewett  v.  New  Haverty  28  Conn., 
363 ;  O'Meara  v.  New  York,  1  Daly,  425 ;  2  Dillon  on  Mun. 
Corp.,  sec.  976. 

Lyon,  J.  L  It  is  maintained  on  behalf  of  the  defendant 
that  in  no  event  was  there  a  cause  of  action  against  him 
until  after  due  notice  to  him  that  the  plaintiff  had  rescued 
the  body  of  his  wife  from  the  flames,  with  knowledge  of 
the  oflfer  of  a  reward  for  so  doing,  and  on  the  faith  of  that 
offer;  in  other  words,  that  such  notice  is  a  condition  prece- 
dent to  the  plaintiff's  right  of  action.  If  this  position  is  cor-f 
rect,  the  performance  of  such  condition  precedent  must  be 
averred  in  the  complaint,  either  specifically  or  by  authorized 
general  averment,  and,  if  denied,  must  be  proved  on  the 
trial,  or  the  plaintiff  cannot  recover.  The  complaint  alleges 
that  "  the  plaintiff  has  fully  performed  all  of  the  conditions 
of  said  contract  upon  his  part  to  be  performed."  This  mode 
of  pleading  performance  of  conditions  precedent  is  authorized 
by  statute,  and  hence  the  same  are  sufficiently  pleaded.  R  S., 
728,  sec.  2674.  The  answer  does  not  deny  that  aver- 
ment of  the  complaint,  either  specifically  or  by  general  de- 
nial. Hence,  the  plaintiff  was  not  required  to  prove  the 
averment  on  the  trial.  Moreover,  the  failure  to  give  such 
notice  (if  the  notice  was  required),  goes  only  in  abatement  of 
the  action,  and  it  may  well  be  doubted  whether  even  a  gen- 
eral denial  would  make  an  issue  on  the  question  as  to  whether 
the  notice  had  been  given.  It  would  seem  that,  regularly, 
mere  matter  in  abatement  of  an  action,  to  be  available,  should 
be  pleaded,  especially  when,  as  in  this  case,  such  matter  is 
negatived  in  the  complaint.  However,  the  point  is  not  here 
determined.    But  inasmuch  as  the  defendant  introduced  evi- 
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dence,  without  objection,  tending  to  show  that  he  received 
no  such  notice  of  the  plaintiff's  acceptance  of  the  alleged 
offer  of  a  reward,  and  as  it  is  quite  competent  for  the  court 
to  permit  an  amendment  making  the  answer  correspond 
with  the  proofs  in  that  behalf,  it  becomes  our  duty  to  deter- 
mine the  question  of  the  necessity  of  such  notice. 

The  offer  of  a  reward  by  the  defendant  for  rescuing  the 
body  of  his  wife,  and  the  rescue  of  her  remains  by  the  plaint- 
iff, with  knowledge  of  such  offer,  and  with  a  view  to  obtain- 
ing the  reward  offered,  constituted  a  contract  between  the 
parties,  which  was  fully  and  completely  executed  by  the 
plaintiff.  The  offer,  which  the  proofs  tend  to  show  the  de- 
fendant made,  was,  in  substance,  ^^I  will  give  $5,000  to  any 
person  who  will  bring  the  body  of  my  wife  out  of  that  build- 
ing, dead  or  alive."  There  were  no  restrictions  or  limitations 
to  the  offer,  and  no  additional  requir^nent  upon  the  claimant 
of  the  offered  bounty.  Hence,  when  the  plaintiff,  with  a 
view  of  obtaining  the  offered  reward,  rescued  the  body  of 
Mrs,  Paige,  he  had  done  all  that  the  offer  required  him  to  do, 
And  if  he  has  any  cause  of  action  it  was  then  complete. 
There  may  be  a  conflict  of  authority  on  this  question,  but  it 
seems  to  us  that  the  better  reasons  are  with  the  cases  cited 
on  behalf  of  the  plaintiff,  holding  that  in  such  a  case  the 
giving  of  the  notice  is  not  a  prerequisite  to  maintaining  an 
action  for  the  reward.  The  soldiers'  bounty  cases  in  this 
court,  cited  in  opposition  to  this  view,  are  not  in  point,  be- 
cause in  those  cases  it  was  absolutely  necessary  that  the 
towns  or  municipalities  should  know  when  their  quotas  were 
fulL  Hence  the  necessity  that  each  person  who  enlisted  for 
the  bounty  should  promptly  notify  the  proper  authorities  of 
the  town  or  city  to  which  he  was  credited  of  the  fact  of  his 
•enlistment.  Ko  such  reason  exists  here  for  requiring  notice. 
There  is  no  more  hardship  in  this  rule  than  in  the  rule  which 
idlows  the  indorsee  and  holder  of  an  overdue  negotiable 
promissory  note  to  sue  the  maker  thereon  without  giving 
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him  an  opportunity  to  pay  it  without  suit.  The  maker  may 
have  been  ready  and  anxious  to  pay  it  at  the  time  it  became 
due,  had  he  known  where  it  was.  Yet  the  holder  may  sue  it 
at  his  leisure,  and  compel  the  maker  to  pay  costs,  and,  in 
general,  the  accrued  interest  as  well.  That  hardship  is  pos^ 
sible  because  the  contract  evidenced  by  the  note  is  complete, 
and  nothing  remains  to  be  done  by  the  holder  after  the  note 
becomes  due  to  give  him  a  right  of  action  upon  it.  On  pre- 
cisely the  same  principles  we  think  in  this  case  that  after  the 
plaintiff  had  performed  the  only  condition  stipulated  for  in 
the  alleged  offer,  his  right  of  action  was  complete,  without 
doing  any  other  act  whatever. 

2.  The  learned  circuit  judge  nonsuited  the  plaintiff  on  the 
ground  that  it  was  his  duty  as  a  paid  officer  and  member  of 
the  fire  department  of  Oshkosh  to  rescue  persons  as  well  as 
property  from  fires,  and  that  it  is  against  sound  public  policy 
to  allow  him  to  contract  for  a  reward  for  recovering  the  body 
of  Mrs.  Paige.  Also,  that  in  such  a  case  there  is  no  vaUd 
consideration  for  the  offer,  moving  from  one  whose  duty  it  is 
to  do  the  act.  The  learned  counsel  for  the  respective  parties 
have  argued  this  branch  of  the  case  (as  well  as  the  other), 
with  great  candor  and  ability,  and  each  has  cited  numerous 
adjudications  in  support  of  his  theory  of  the  case.  Their 
arguments  and  concessions  have  brought  the  question  upon 
which  the  case  must  turn  within  very  narrow  limits.  Coun- 
sel for  the  plaintiff  concedes  that  if  it  was  the  duty  of  his. 
client  as  a  fireman  to  go  into  the  burning  building  and  re- 
move therefrom  the  remains  of  Mrs.  Paige,  he  cannot  recover 
the  reward,  but  contends  that  it  was  not  his  duty  to  do  so> 
under  the  circumstances  of  the  case.  Counsel  for  the  defend- 
ant, while  not  contending  that  it  was  the  duty  of  the  plaint- 
iff as  a  fireman  to  imperil  his  life  by  going  into  the  building 
for  Mrs.  Paige,  or  that  the  act  was  not  a  very  perilous  one, 
maintains  that  it  was  in  the  nature  of  extra  or  extra  hazard- 
ous services  in  the  line  or  scope  of  his  duty,  and,  being  so^ 
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the  law  will  not  pennit  him  to  contract  for  a  reward  for 
doing  the  act. 

There  was  considerable  discussion  by  counsel'as  to  what  are 
the  duties  of  firemen.  We  know  of  no  guide  fo'r  ascertain- 
ing those  duties  other  than  the  charter  of  the  municipality 
in  which  they  are  employed,  and  the  ordinances  or  by-lawa 
enacted  pursuant  thereto.  The  ordinances  of  the  city  of 
Oshkosh  in  respect  to  its  fire  department  were  read  in  evi- 
dence, and  reference  made  to  the  city  charter  in  that  behalf* 
We  do  not  care  to  comment  upon  these,  for  we  are  clear  that 
there  is  nothing  in  them  which  made  it  the  duty  of  the  plaint- 
iff to  enter  the  fourth  story  of  the  burning  building  and  rescue 
the  body  of  Mrs.  Paige  from  the  flames,  at  the  imminent 
hazard  of  losing  his  own  life.  That  he  incurred  such  hazard 
there  can  be  no  doubt  from  the  testimony.  He  did  not,  as 
does  a  soldier,  contract  to  risk  his  life  in  the  service.  The 
most  that  can  reasonably  be  claimed  is  that,  short  of  risking 
his  life,  he  contracted  to  use  his  best  judgment  and  efforts  in 
extinguishing  fires,  and  in  saving  persons  and  property  from 
destruction  or  injury.  But  it  is  quite  doubtful  whether  a  fire- 
man employed  under  the  charter  and  ordinances  of  Oshkosh 
owes  any  duty,  asajireman,  to  rescue  persons  from  burning 
buildings.  Both  charter  and  ordinances  are  silent  on  the  sub- 
ject^ although  an  ordinance  requires  them  to  aid  in  the  re- 
moval of  endangered  goods  and  property.  It  may  well  be 
that  foi*  the  rescue  of  persons  in  peril  from  a  conflagratiott 
the  legislature  or  common  council  relied  upon  the  promptings 
of  humanity  which  in  such  emergencies  always  insures  the 
utmost  efforts  of  all  who  can  aid  therein,  whether  firemen  or 
not,  to  save  the  lives  of  those  in  peril.  But  whether  a  fire- 
man owes  any  such  duty  by  reason  of  his  employment  is  not 
here  determined.  We  assume,  for  the  purposes  of  this  case, 
that  he  does,  and  have  stated  above  the  limits  of  that  duty, 
if  it  exists. 

On  this  hypothesis,  the  precise  question  to  be  determined 
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is  whether  the  fact  that  it  was  not,  under  the  circumstances, 
the  duty  of  plaintiff  as  a  fireman  to  rescue  the  body  of  Mrs. 
Paige,  renders  him  competent  to  make  a  valid  contract  for  a 
reward  for  so  doing.  It  is  difficult  to  perceive  how  it  can 
properly  be  said  that  it  was  within  the  scope  or  line  of  the 
plaintiff's  duty  to  do  the  act,  when  it  was  not  his  duty  to  do 
it.  It  is  conceded,  for  the  purposes  of  the  case,  that  it  was 
his  duty  as  a  fireman  to  rescue  Mrs.  Paige  from  the  flames 
if  he  could  do  so  without  hazarding  his  own  life.  It  was 
not  his  duty  to  do  so  at  the  hazard  of  his  life.  Can  it  prop- 
erly be  said  that  it  was  in  the  line  or  scope  of  his  duty  to 
rescue  her  at  the  imminent  peril  of  losing  his  life,  when  his 
duty  did  not  require  him  to  do  so?  We  confess  oui*  inability 
to  perceive  any  satisfactory  grounds  upon  which  this  ques- 
tion may  be  answered  affirmatively. 

In  the  law  of  agency  we  find  that  principals  are  often  held 
responsible  for  the  unauthorized  acts  of  their  agents  because 
such  acts  are  within  the  scope  of  the  authority  of  such 
agents,  although  not  within  their  actual  authority.  The 
principal  is  held  in  such  a  case  because  he  has  clothed  his 
agent  with  appa/rent  authority  to  do  the  act,  and  a  person  to 
whom  the  agent  is  accredited  may  deal  with  him  on  the 
faith  that  he  has  the  authority  to  bind  his  principal  which  he 
appears  to  have,  and  may  hold  the  principal  as  effectually  as 
though  the  agent  had  actual  authority  in  the  premises. 
Hence,  when  it  is  said  that  a  given  act  of  an  agent,  although 
unautliorized,  is  within  the  scope  of  his  authority,  and  there- 
fore binds  his  principal,  it  only  signifies  that  the  principal 
has  appareiiUy  given  his  agent  authority  to  do  the  act,  and, 
as  against  a  person  dealing  with  the  agent  in  good  faith,  he 
shall  not  be  heard  to  deny  the  agent's  authority. 

But  where  the  question  is  one  of  duVy^  there  seems  to  be 
no  room  for  the  application  of  any  such  principle.  If  it  is 
not  the  duty  of  a  person  to  render  a  specified  service,  we  fail 
to  comprehend  how  it  can  correctly  be  said  that  the  service 
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is  within  the  line  or  scope  of  his  duty;  that  is  to  say,  that 
although  it  is  not  actually  his  duty  to  render  the  service,  yet, 
because  it  is  his  apparent  duty  to  do  so,  he  shall  be  held  to 
the  same  consequences  as  though  it  were  his  actual  duty.  It 
seems  to  us  that  the  mere  statement  of  the  proposition  is 
sufficient  to  show  that  it  is  untenable. 

The  respective  counsel  have  cited  and  commented  upon 
numerous  cases  bearing  upon  the  question  under  considera- 
tion. There  is  some  apparent  conflict  of  doctrine  in  them. 
In  many  of  those  cited  on  behalf  of  the  defendant,  claim- 
ants of  rewards  have  been  defeated  because  (as  it  is  said),  it 
was  within  the  line  or  scope  of  their  duties  as  officers,  or 
otherwise,  to  render  the  services  for  which  the  rewards  were 
offered.  Yet  in  some  of  these  cases  it  was  held  that  it  was 
the  duty  of  the  claimants  to  render  those  specific  services. 
The  cases  cited  on  behalf  of  the  plaintiff  fully  sustain  the 
position  of  his  counsel,  that,  unless  it  was  the  duty  of  the 
plaintiff  as  a  fireman  to  rescue  the  body  of  Mrs.  Paige,  he 
is  in  a  position  to  claim  the  alleged  reward.  A  reference  to 
these  cases  will  be  found  in  the  report  of  the  arguments,  and 
it  is  unnecessary  to  cite  them  here.  To  state  these  cases  in 
detail,  and  to  comment  upon  them  here,  would  unreasonably 
extend  this  opinion,  which,  perhaps,  is  already  too  long,  and 
would  serve  no  useful  purpose.  We  must  content  ourselves, 
therefore,  with  the  foregoing  general  observations  upon  them. 

It  follows,  from  the  views  above  expressed,  that  inasmuch 
as  the  plaintiff  could  not  rescue  the  body  of  Mrs.  Paige  from 
the  burning  building  without  imminent  peril  of  losing  his 
own  life,  and  inasmuch  as  it  was  not  his  duty  as  a  paid  officer 
and  member  of  the  fire  department  to  do  so,  he  is  in  a 
position  to  claim  the  reward  alleged  to  have  been  offered  by 
the  defendant  for  such  rescue. 

The  judgment  of  nonsuit  must  be  reversed,  and  the  cause 
will  be  remanded  for  a  new  trial. 

By  the  Court. —  It  is  so  ordered. 
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Sullivan  vb.  The  Crrr  of  Oshkosh. 

September  $1— October  10,  188S. 

CiTT  Charter:  Sidewalks:  Evidence.  (IJ  Evidence  of  defective 
construction  of  sidewalk,  (2)  Party  eliciting  opinions  on  cross 
examination  cannot  object  thereto,  (Sy  4J  Charter  construed: 
Existence  of  defect  for  certain  time,  how  proved:  Notice:  Evir 
dence. 

1.  TTpon  the  evidence  in  this  case  (for  which  see  the  opinion),  it  was 

proper  to  submit  to  the  jury  the  question  whether  or  not  a  certain 
sidewalk  was  defectively  constructed. 

2.  Where  the  opinions  of  witnesses  on  behalf  of  the  plaintiff  that  a 

sidewalk  was  defective  were  elicited  on  their  cross  examination  by 
the  defendant,  the  latter  cannot  object  to  the  competency  of  such 
testimony. 
8.  The  charter  of  a  city  provides  that  it  "  shall  not  be  liable  to  or  for 
any  damages  arising  or  growing  out  of  any  sidewalks  ...  in 
said  city,  being  in  a  defective  or  dangerous  condition,  or  out  of  re- 
pair, unless  it  be  shown  that  previous  to  the  happening  of  the 
same  one  of  the  aldermen  of  the  ward  in  which  the  same  is  located 
had  knowledge  thereof,  and  no  knowledge  of  such  condition  of 
the  same  shall  be  presumed,  unless  the  defect  out  of  which  the 
same  occurred,  existed  three  weeks  before  such  damages  occurred. '^ 
Held: 

(1)  The  fact  that  the  defect  which  caused  an  injury  had  existed 
for  three  weeks  before  the  accident  need  not  be  proved  by  positive 
evidence  that  the  particular  plank  which  caused  the  injury  was 
loose  or  decayed  so  as  to  be  dangerous  for  that  period  of  time,  but 
may  be  inferred,  like  any  other  fact,  from  all  the  evidence  upon 
the  subject. 

(2)  If  there  was  no  actual  knowledge  of  the  defect  on  the  part  of 
an  alderman  of  the  ward,  it  is  neoessary  in  order  to  establish  a 
liability  on  the  part  of  the  city  to  prove  that  the  defect  had  in  fact 
existed  for  three  weeks  before  the  injury,  and  also,  such  facts  as- 
would  charge  the  proper  city  officers  with  notice  of  the  defect 
before  the  accident  happened. 

4  The  evidence  in  this  case  tended  to  prove  all  the  facts  necessary  to 
establish  a  liability  on  the  part  of  the  city  for  the  injury  com 
plained  of. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 
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The  case  is  stated  in  the  opinion. 
ChaHes  Barbery  for  the  appellant. 

For  the  respondent    there  was  a  brief  by  Jackson  cfe 
Thompson^  and  oral  argument  by  Mr.  Jackson. 

Taylor,  J.  The  plaintiff  brought  an  action  against  the 
defendant  city  to  recover  damages  for  an  alleged  injury  sus- 
tained by  her,  occasioned  by  falling  upon  a  sidewalk  in  one 
of  the  streets  of  said  city,  and  she  alleges  that  her  fall  was 
caused  by  a  defect  in  such  walk.  The  evidence  on  the  trial 
tended  to  show  that  the  plaintiff  and  another  lady  were 
walking  along  the  sidewalk  at  the  place  where  the  accident 
happened ;  that  one  of  the  planks  of  the  walk  was  loose, 
and  it  either  broke  or  slipped  out  of  its  place  so  as  to  throw 
the  plaintiff  down  and  injure  her.  How  it  was  done  does 
not  very  clearly  appear  from  the  evidence.  The  plaintiff 
gave  evidence  tending  to  show  that  the  sidewalk  was  con- 
structed in  the  first  place  in  1873 ;  that  it  was  constructed 
upon  two  stringers,  and  extended  on  one  side  six  inches  and 
on  the  other  eight  inches  beyond  the  stringers,  which  had 
been  nailed  with  four  twenty-penny  nails  in  each  plank,  two 
at  each  end.  There  was  also  proof  tending  to  show  that  the 
sidewalk  }§.  the  immediate  vicinity  of  the  place  where 
the  accident  happened  was  out  of  repair,  planks  had  become 
rotten  and  loose,  and  had  been  in  that  condition  for  some 
months  before.  There  was  also  proof  that  the  particular 
plank  which  caused  the  injury  had  been  loose  for  ten  days 
or  more  before  the  accident. 

The  plaintiff  obtained  a  verdict,  and  the  city  appeals,  and 
assigns  a^  reasons  for  reversing  the  judgment:  ^^Firstj  it 
was  error  to  submit  to  the  jury  the  question  whether  or  not 
the  sidewalk  was  originally  defectively  constructed ;  second^ 
it  was  error  not  to  grant  the  motion  for  a  nonsuit;  ihird^ 
it  was  error  to  admit  the  testimony  of  witnesses  giving  their 
opinions    that  the  sidewalk  was  defectively  constructed  j 
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fourihy  it  was  error  to  submit  to  the  jury  the  question  whether 
or  not  the  defect  had  existed  three  weeks." 

There  can  be  no  doubt  but  that  the  city  would  be  liable 
for  an  injury  resulting  from  a  defective  construction  of  the 
sidewalk,  and  we  do  not  understand  that  the  learned  counsel 
for  the  city  controverts  that  position;  but  he  insists  that 
there  was  no  evidence  given  on  the  trial  which  would  justify 
the  jury  in  finding  there  was  any  such  defect,  and  for  that 
reason  it  was  error  to  submit  that  question  to  them. 

We  think  there  was  evidence  given  upon  the  trial  from 
which  the  jury  might  have  found  that  the  walk  was  defect- 
ively constructed  Upon  that  question  it  was  admitted  by 
the  defendant  that  the  sidewalk  was  constructed  as  follows: 
"That  there  were  two  stringers;  that  the  planks  projected 
six  inches  on  the  west  side,  and  eight  inches  on  the  east 
side ;  that  they  were  nailed  to  the  two  stringers  with  two 
twenty-penny  spikes  in  each  stringer,  and  that  from  the  bot- 
tom of  the  projecting  planks  to  the  ground  was  seven  inches.'^ 
It  was  shown  that  in  1876  the  aldermen  of  the  ward  ordered 
this  sidewalk  to  be  reconstructed  and  to  be  built  five  feet 
four  inches  in  width,  of  sound  plank  two  inches  thick,  laid 
crosswise  on  three  courses  of  stringers  four  inches  square; 
the  timber  to  be  sound,  and  the  planks  to  be  secujely  spiked 
to  each  of  said  stringers  with  at  least  six  thirty-penny  nails 
in  each  plank.  The  evidence  tends  to  show  that  this  order 
was  not  executed  until  after  the  accident  happened.  A  wit- 
ness testified  that  he  had  built  sidewalks  in  the  city;  that  a 
sidewalk  with  only  two  stringers  will  not  last  as  long  and  is 
not  as  good  as  one  with  three  stringers  under  it ;  it  will  break  in 
the  middle  quicker;  that  where  there  are  three  or  four  string- 
ers in  it,  if  it  is  nailed  it  will  stay  there.  He  also  testified 
that  the  aldermen  "  directed  him  to  put  three  stringers  under 
a  sidewalk  five  feet  and  four  inches  wide."  The  witness  Gary 
testified  that  he  had  seen  a  sidewalk  constructed  like  the  one 
in  question,  and  that  the  planks  became  loose  very  soon  after 
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it  was  built;  and,  ia  answer  to  a  question  on  his  cross  exami- 
nation by  the  counsel  for  the  city,  he  said:  "If  a  sidewalk 
were  constructed  with  two  stringers  there  would  be  danger 
that  the  planks  would  get  loose,  perhaps  in  less  than  a  year; 
not  all  of  them,  but  some  of  them."  Upon  this  evidence  we 
think  the  court  was  justified  in  submitting  the  question  of 
defective  construction  to  the  jury.  The  evidence  tended  at 
least  to  show  that  it  was  unuspal  to  construct  a  sidewalk  of 
the  kind  in  question,  and  that  when  so  constructed  it  would 
very  soon  get  out  of  repair  so  as  to  endanger  travel  over  it; 
and  it  was  for  the  jury  to  say  whether  such  a  sidewalk  was 
or  was  not  defective  in  its  construction.  There  was  at  least 
some  evidence  tending  to  show  that  it  was  a  defective  and 
dangerous  method  of  construction. 

It  is  alleged  that  it  was  error  to  admit  the  testimony  of 
witnesses  giving  their  opinions  that  the  sidewalk  was  defect- 
ive. In  our  examination  of  the  record  we  are  unable  to  dis- 
cover that  any  such  testimony  was  admitted,  except  such  as 
was  elicited  by  the  cross  examination  of  the  plaintiflPs  wit- 
nesses by  the  defendant.  Having  called  out  the  testimony  by 
its  own  examination,  it  cannot  now  object  to  its  competency. 

It  is  also  claimed  that  it  was  error  to  submit  to  the  jury 
the  question,  whether  or  not  the  defect  had  existed  three 
weeks.  The  pertinency  of  this  objection  is  found  in  the  fol- 
lowing provision  of  the  defendant's  charter:  "The  city  shall 
not  be  liable  to  or  for  any  damages  arising  or  growing  out 
of  any  sidewalks,  streets,  drains,  sewers,  gutters,  ditches,  or 
bridges  in  said  city,  being  in  a  defective  or  dangerous  con- 
dition, or  out  of  repair,  unless  it  be  shown  that  previous  to 
the  happening  of  the  same  one  of  the  aldermen  of  the  ward 
in  which  the  same  is  located  had  knowledge  thereof;  and 
no  knowledge  of  such  condition  of  the  same  shall  be  pre- 
sumed, unless  the  defect  out  of  which  the  same  occurred, 
existed  three  weeks  before  such  damages  occurred :  provided, 
that  nothing  herein  contained  shall  be  so  construed  as  to 
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mean  that  knowledge  shall  be  presumed  because  such  three 
weeks  had  elapsed." 

It  is  said  there  was  no  proof  of  any  actual  notice  of  the 
•defect  in  the  sidewalk  given  to  the  aldermen  of  the  ward,  or 
either  of  them,  before  the  accident.  If  this  be  true,  then, 
Tinder  the  provisions  above  quoted,  it  became  necessaiy  for 
plaintiff,  to  entitle  herself  to  recover  for  an  injury  occa- 
sioned \fy  a  defect  in  the  sidewalk  arising  after  its  construc- 
tion, and  not  as  the  result  of  its  original  defective  construction, 
to  slk>w  that  the  defect  had  existed  for  at  least  three  weeks 
before  she  was  injured.  If,  under  this  provision,  it  is  neces- 
sary to  prove  that  the  particular  defect  which  caused  the  in- 
jury had  existed  for  three  weeks  before  the  accident,  by 
positive  evidence  that  the  particular  plank  which  caused  the 
injury  was  loose  or  decayed,  so  as  to  be  dangerous  for  more 
than  three  weeks  before  the  injury,  there  would  be  great 
force  in  this  objection  made  by  the  learned  counsel  for  the 
Appellant.  It  would  be  diflBcult  to  find  any  such  positive 
proof  in  the  testimony.  But  we  are  of  the  opinion  that 
•positive  evidence  is  not  required  in  this  case,  any  more  than 
it  is  required  to  prove  any  other  fact.  The  existence  of  the 
particular  defect  which  caused  the  injury  may  be  inferred 
from  the  whole  evidence  in  the  case.  The  object  of  the 
statute  is  to  protect  the  city  from  liability  for  injuries  which 
may  occur  without  the  fault  of  the  officers  of  the  city,  and 
so  it  provides  that  there  shall  be  no  presumption  of  negli- 
■gence  of  the  officers  in  not  repairing  a  defective  sidewalk  or 
street,  where  such  defect  has  not  existed  for  at  least  three 
weeks,  unless  they  have  knowledge  of  such  defect.  The 
statute  also  provides  that  the  fact  that  the  defect  had  ex- 
isted for  three  weeks  shall  not  raise  a  presumption  that  the 
^dermen  had  knowledge  of  the  defect.  Under  this  section 
it  is  necessary  for  the  plaintiff,  (in  the  absence  of  proof  of 
knowledge  of  the  defect  by  an  alderman  of  the  ward),  to 
show  first  that  the  defect  had  in  fact  existed  for  three  weeks 
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or  more  before  the  accident,  and  in  addition  such  other  facts 
as  would  charge  the  aldermen  or  other  proper  authorities  of 
the  city  with  notice  of  such  defect.  The  fact  that  the  de- 
fect had  existed  for  three  weeks  has  no  more  force  now  in 
charging  the  officers  with  notice  than  it  had  before  this  law 
was  enacted.  But  there  is  this  advantage  to  the  city,  that 
unless  one  or  more  of  the  aldermen  had  in  fact  knowledge 
of  the  defect,  and  the  evidence  fails  to  show  that  the  defect 
had  existed  for  three  weeks,  no  proof  of  a  state  of  facts 
which  would  ordinarily  charge  them  with  notice  of  the  de- 
fect in  less  than  three  weeks  after  its  first  existence  would, 
under  the  law,  be  effective  for  that  purpose.  Unde]P  the  law 
the  plaintiff,  if  she  did  not  rely  upon  previous  knowledge  of 
the  defect  by  the  aldermen  of  the  ward,  must  show  that  the 
defect  in  the  walk  had  existed  for  three  weeks,  and  she 
must  also  show  such  a  state  of  facts  as  will  charge  the 
proper  city  officers  with  notice  of  the  defect  before  the 
accident  happened.  This  view  of  the  law  was  fully  com- 
prehended by  the  learned  circuit  judge  who  tried  the  case, 
and  his  instructions  to  the  jury  were  full  and  clear  upon  that 
subject.  No  question  is  made  by  the  learned  counsel  for 
the  appellant  that  there  was  not  evidence  enough  in  the  case 
to  charge  the  proper  city  officers  with  notice- of  the  defect 
in  the  sidewalk  before  the  accident  happened,  but  it  is  in- 
sisted that  the  evidence  does  not  show  that  the  aldermen  of 
the  proper  ward  had  actual  knowledge  of  its  existence,  nor 
that  it  had  in  fact  existed  for  more  than  three  weeks. 
Upon  this  question  we  cannot  agree  with  the  learned  coun- 
seL  "We  think  the  evidence  on  the  part  of  the  plaintiff 
tends  to  show  at  least  that  the  defect  was  of  long  standing. 
The  evidence  tending  to  show  a  general  decay  and  dilapi- 
dation of  the  walk,  in  the  immediate  vicinity  of  the  place  of 
the  accident,  the  fact  that  it  was  so  constructed  originally 
that  the  planks  were  likely  to  become  loosened  in  a  much 
shorter  time  than  had  elapsed  between  the  date  of  its  con- 
VOL.  LV— 88 
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stniction  and  the  date  of  the  accident,  and  the  fact  that  the 
aldermen  of  the  ward  had  directed  its  reconstruction  several 
years  before,  which  order  had  not  been  carried  into  eflfect, 
were  all  matters  which  the  jury  might  properly  consider  in 
determining  whether  the  defect  had  existed  for  more  than 
three  weeks  before  the  injury  occurred.  The  question  was 
not  whether  the  defect  was  such  as  to  have  been  apparent 
to  the  proper  oflBicers  of  the  city  for  three  weeks  before  the 
accident  happened,  but  whether  the  defect  in  fact  existed. 
If  it  existed  in  fact,  and  had  become  apparent  to  persons 
passing  along  the  street  for  but  five  or  ten  days  before  the 
accident,  still  the  city  might  have  been  held  liable  for  the 
injury.  If  the  plank  in  question  had  in  fact  been  loose  or 
decayed  for  more  than  three  weeks  before  the  accident  hap- 
pened, so  as  to  render  it  dangerous  to  persons  traveling  along 
the  walk,  the  city  would  be  liable  for  the  injury  without 
proof  of  actual  knowledge  of  the  defect  by  the  aldermen,  if 
the  whole  evidence  in  the  case  was  such  as  to  charge  the 
proper  officens  with  notide  of  such  defect  before  the  accident 
happened.  Both  these  questions  were  submitted  to  the  jury 
by  proper  instructions,  and  there  was,  we  think,  evidence  in 
the  case  which  justified  the  jury  in  finding  a  verdict  in  favor 
of  the  plaintiff  on  both  these  points. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 
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MoKmDLY  and  others  vs.  Dunham. 
September  il  — October  10,  188i, 

AoENcrr:  Sale  of  Chattels.  (1,  S)  Authority  of  agent  to  receive 
payment  for  goods  sold.  (J^)  Notice  to  purchaser  not  to  pay  agent, 
(9)  Order  given  to  soliciting  agent,  not  a  sale. 

RvTOENCE:  Instructions  to  Jury.  ("SJ  Certain  proceedings  and 
instructions  criticised. 

1.  An  agent  who  merely  solicits  orders  for  goods,  sending  them  to  his 

principal  to  be  filled,  has  no  implied  authority  to  receive  payment 
for  the  goods  sent  by  the  principal  to  fill  such  orders. 

2.  An  order  solicited  by  and  given  to  such  agent  does  not  constitute  a 

sale,  either  absolute  or  conditioiial,  of  the  goods  ordered,  but  is  a 
mere  proposal,  to  be  accepted  or  not  as  the  principal  may  see  fit 

8.  The  power  of  an  agent  to  make  contracts  for  his  principal  does  not 
necessarily  include  the  power  to  collect  moneys  thereon. 

4.  The  words  "  agents  not  authorized  to  collect "  stamped  in  large,  leg- 
ible print  upon  the  face  of  a  bill  sent  to  the  purchaser  of  goods, 
will  be  presumed  to  have  been  observed  by  such  purchaser,  and, 
whether  he  saw  them  or  not,  were  notice  to  him  not  to  pay  to 
an  agent. 

6.  In  an  action  for  goods  sold  and  delivered,  the  defense  being  pay- 
ment to  the  plaintiffs'  agent,  the  bill  of  the  goods  which,  after  being 
sent  by  the  plaintiffs  to  the  defendant,  had  been  receipted  in  their 
name  by  the  plaintiffs'  agent,  was  introduced  in  evidence.  Upon 
the  face  of  the  bill  appeared  the  words  **agent8  not  authorized  iao 
collect,"  in  print,  and  through  these  words  was  drawn  a  pen  line, 
as  an  erasure.  The  testimony  on  behalf  of  the  plaintiffs  was  that 
the  erasure  was  not  there  when  the  bill  was  sent;  and  of  the  de- 
fendant, that  it  was  there  when  the  bill  was  paid  by  him  to  the 
agent,  and  that  neither  the  words  nor  the  erasure  were  observed 
when  it  was  received.  After  both  parties  had  rested  and  the 
plaintiff's  counsel  had  presented  his  case  to  the  jury,  the  judge 
before  whom  the  case  was  tried  said:  **  I  have  just  discovered  a 
thing  myself,  and  in  the  interest  of  justice  I  want  to  examine  a 
witness."  He  then  called  the  court  reporter,  who  testified  that  in 
his  opinion  the  line  of  erasure  and  another  part  of  the  bill  were 
made  with  the  same  ink  and  the  same  pen,  and  upon  cross  exam- 
ination said  that  he  could  not  say  that  they  were  made  with 
the  same  pen,  bat  that  the  ink  was  similar  and  that  they  could 
have  been  made  by  the  same  pen  held  differently.    The  jury  wese 
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instructed  to  examine  the  bill,  and,  in  determining  whether  the 
erasure  was  made  when  the  bill  was  sent,  to  **  take  the  evidence  of 
the  expert  which  has  been  given  you,  who  testifies  that  in  his 
opinion,  after  being  engaged  in  this  business  some  fourteen  years, 
.  .  .  the  pen  and  ink  which  made  the  erasure  ...  is  the 
same  that  wrote  "  the  other  words  referred  to  on  the  bilL  Held, 
that  the  manner  of  announcing  his  "discovery"  and  the  strong 
language  used  by  the  judge  in  enforcing  the  slight  testimony  of 
the  expert  must  have  made  a  forcible  impression  on  the  jury  far 
beyond  the  real  character  and  importance  of  the  evidence,  and 
probably  influenced  them  to  find  a  verdict  for  the  defendant. 

APPEAL  from  the  Circuit  Court  for  Green  Lake  County. 

Action  to  recover  the  purchase  price  of  1,000  cigars  sold 
and  delivered  to  the  defendant.  The  answer  alleged  pay- 
ment in  full  The  facts  as  they  appeared  in  evidence  and 
the  proceedings  upon  the  trial  sufficiently  appear  from  th^ 
head-notes  and  the  opinion.  There  was  a  verdict  for  the  de- 
fendant and  from  a  judgment  thereon,  the  plaintiffs  appealed. 

For  the  appellant  there  was  a  brief  signed  by  Qeo.  D, 
Waring  and  T.  C,  Ryan^  and  oral  argument  by  Mr.  Waring. 

W.  W.  D.  Turner^  for  the  respondent. 

Oeton,  J.  A  short  time  before  August  11,  1879,  one  W. 
L.  Kilboum  called  upon  the  defendant  at  Berlin,  Wisconsin, 
exhibited  the  cards  of  the  plaintiffs'  house  in  Chicago,  and 
solicited  and  obtained  from  the  defendant  an  order  for  1,000 
cigars  of  a  certain  brand  upon,  and  sent  the  same  to,  the 
plaintiffs,  and  the  plaintiffs  on  that  day  shipped  the  cigars 
and  sent  the  bill  thereof  (of  $30  at  sixty  days)  to,  and  they 
were  duly  received  by,  the  defendant.  About  thirty  days 
thereafter  the  said  Kilbourn  called  upon  the  defendant  and 
asked  him  "if  he  would  just  as  soon  pay  him  for  those 
cigars  as  not,"  and  the  defendant  replied  "  that  he  would  as 
soon  pay  it  then  as  any  other  time,"  and  paid  the  same,  and 
said  Kilbourn  receipted  the  original  bill  produced  by  the  de- 
fendant in  the  firm  name  of  the  plaintiffs  by  himself.    £il- 
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bourn's  real  authority  as  agent  of  the  plaintiiBfs  was  to  solicit 
from  country  merchants  orders  on  them  for  goods,  and  if 
such  orders  were  accepted  and  filled  Kilbourn  was  entitled 
to  a  small  commission  thereon.  We  have  no  evidence  of 
what  the  terms  of  this  order  were,  and  are  left  to  presume 
that  it  was  a  mere  order  or  request  by  the  defendant  to  the 
plaintiflfs  for  1,000  cigars,  and  perhaps  at  a  certain  price. 
The  main  question  in  the  case  is  the  authority  of  Kilbourn 
to  receive  payment  of  this  bilL  There  is  no  proof  of  nu- 
merous or  indeed  of  any  other  acts  done  by  this  agent  of 
this  character,  with  the  express  or  tacit  consent  of  the 
plaintiflfs,  or  of  any  general  habits  of  dealing  or  of  any 
other  transaction  between  these  parties  of  any  kind,  or  that 
the  real  scope  of  his  authority  beyond  what  appeared  was 
<lisclosed  at  this  time.  There  is  nothing  besides  this  one 
transaction  from  which  his  authority  and  the  full  scope  of 
his  authority  can  be  implied  or  inferred.  It  is  his  apparent 
or, ostensible  authority  in  this  one  act  to  do  another  act  of 
the  same  kind,  and  nothing  more. 

The  only  question  here  is,  what  was  his  apparent  or  osten- 
sible authority  in  this  one  act?  "His  implied  agency 
cannot  be  construed  to  extend  beyond  the  obvious  purposes 
for  which  it  was  apparently  created."  "  The  intention  of  the 
parties,  deduced  from  the  nature  and  circumstances  of  this 
particular  case,  constitutes  the  true  ground  of  exposition  of 
the  extent  of  his  authority."  Story  on  Ag.,  §  87;  Wrighi  v. 
Hood^  49  Wis.,  235.  A  principal  is  responsible  for  any  act 
of  his  agent  which  justifies  a  party  dealing  with  him  in  be- 
lieving that  he  has  given  the  agent  his  authority  to  do  such 
act  (1  Parsons  on  Con.,  44;  Kasson  v.  If  diner ^  43  Wis., 
647) ;  or,  as  Pothier  says,  "  if  the  agent  does  not  exceed  the 
power  with  which  he  was  ostensibly  invested."  This  agent 
did  not  appear  or  pretend  to  have  any  other  authority  from 
the  plaintiffs  than  to  solicit  orders  for  goods,  and  send  them 
to  the  plaintiflfs.    This  is  all  he  did  in  this  case,  and  all 
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he  pretended  he  had  authority  to  do.  In  this  he  could  not 
possibly  do  his  principal  any  harm.  To  this  extent  they 
anthorized  him  and  trusted  him;  but  they  might  not  have 
been  willing  to  trust  him  further  with  the  large  and  danger- 
ous power  of  receiving  payments,  and  they  did  not,  so  far  as 
is  possible  to  infer  from  this  transaction. 

But  it  is  said  by  the  learned  counsel  of  the  respondent  the 
agent  Kilbourn  sold  the  goods  to  the  defendant,  and  in  this 
power  to  sell  is  implied  the  further  power  to  receive  the  con- 
sideration or  payment  therefor,  and  the  learned  judge  of  the 
circuit  court  in  effect  so  charged  the  jury,  as  follows:  "Pre- 
sumptively, Mr.  Dimham  had  the  right  to  pay  this  bill  to  the 
person  from  whom  he  pv/rchased  the  goods "  (meaning  Kil- 
bourn, the  agent);  and  again:  "The  plaintiffs  sending  the 
goods  to  Dwnhamh  upon  that  sale  or  order,  presumptively 
Kilbourn  had  the  right  to  collect  that  debt."  If  what  Kil- 
bourn did  could  properly  be  called  a  sale  of  the  goods,  even 
then  this  instruction  is  questionable  as  an  abstract  statement 
of  the  law;  for  it  does  not  always,  as  a  general  rule,  follow 
that  the  power  to  collect  the  moneys  upon  them  is  included 
in  the  power  of  an  agent  to  make  contracts  for  his  principal. 
Story  on  Ag.,  §  98;  Uiggins  v.  Moore^  34  N.  Y.,  417;  Mynn 
V.  Jolife,  1  Moody  &  R.,  326. 

But  the  agent  did  not  sell  the  goods,  or  even  contract  to 
sell  them.  When  the  defendant  had  completed  his  transac- 
tion with  Kilbourn,  there  had  been  no  binding  contract 
made,  or  any  sale,  absolute  or  conditional.  The  defendant 
could  have  countermanded  his  order  at  any  time  before  the 
goods  were  shipped,  and  the  plaintiffs  could  have  refused  to 
accept  the  order.  Neither  party  had  become  bound  by  any- 
thing then  done.  The  order  of  the  defendant  was  a  mere 
proposal,  to  be  accepted  or  not,  as  the  plaintiffs  might  see  fit, 
and  he  could  have  withdrawn  it  before  its  acceptance.  The 
minds  of  the  parties  had  not  met,  and  there  had  been  no 
mutual  assent  or  aggrega4,io  mentiv/m.  Benj.  on  Sales,  §§  40, 70 ; 
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Johnson  V.  MlMngtonj  39  Wis.,  62.  Even  as  a  broker  (and 
he  was  less  rather  than  more  in  the  authority  he  exercised  in 
this  instance)  he  need  not  even  see  to  the  delivery  of  the  goods, 
(Story  on  Sales,  §  85);  and  if  his  negotiation  had  been  broken 
off,  and  the  contract  not  finally  completed,  he  would  not  be 
entitled  to  his  commissions.  Story  on  Sales,  §  86.  As  is 
said  in  Higgms  v.  Mooi^e^  supra :  "  The  duty  of  a  broker,  in 
general,  is  ended  when  he  has  found  a  purchaser  and  has 
brought  the  parties  together.  He  is  a  mere  negotiator  or 
middle-man  between  the  seller  and  purchaser."  It  is  only  in 
cases  where  the  broker  has  possession  of  the  goods  that  he 
can  sell,  and  in  that  case,  even,  if  he  parts  with  the  secu- 
rities he  receives  on  the  sale  to  his  principal,  his  implied  au- 
thority to  receive  payment,  if  he  had  any,  ceases  with  their 
possession.  Strachan  v.  Mudow.  24  Wis.,  1.  Aside  from  the 
clear  and  obvious  reason  from  the  general  principles  of  bar 
gain  and  sale,  and  principal  and  agent,  why  Kilboum  was 
not  authorized  to  receive  payment  as  the  agent  of  the  plaint- 
iffs in  this  case,  the  four  following  cases,  all  of  them  closely 
analogous,  and  two  of  them  precisely  parallel,  are  abundant 
authority:  Barring 'o.  Carrie^  2  Bam.  &  Aid.,  137;  Higgins 
V.  Moore^  supra;  Kornemam,  v.  Manegan^  24  Mich.,  36 ;  and 
Clark  V.  Smith,  88  III,  298. 

It  follows,  therefore,  that  so  far,  the  circuit  court  committed 
two  flagrant  errors:  First,  in  ruling  and  instructing  the 
jury  that  Kilboum,  as  agent  of  the  plaintiffs,  made  a  sale  of 
the  goods  to  the  defendant,  and  was  authorized  so  to  do ;  and, 
secondly y  that  if  he  did  sell  the  goods,  he  had,  therefore,  au- 
thority to  receive  payment  therefor.  We  omit  to  consider 
whether,  admitting  both  of  these  propositions,  he  could  have 
received  payment  before  it  was  due  according  to  the  terras 
of  the  assumed  sale,  or  whether  the  fact  of  his  proposing 
payment  so  long  before  due  did  not  cast  suspicion  upon  his 
act,  especially  as  he  had  not  been  intrusted  with  the  bill  of 
the  goods  even,  and  did  not  pretend  that  he  had  authority  to 
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receive  payment ;  leaving  to  the  defendant  the  merely  volun- 
tary act  of  payment,  in  answer  to  the  request  "  if  he  would 
just  as  soon  pay  him  for  those  cigars  as  not." 

We  have  so  far  treated  the  case  as  if  nothing  else  ap- 
peared on  the  face  of  the  bill  of  goods  or  figured  in  the 
transaiption,  for  this  is  the  most  favorable  treatment  of  the 
case  for  the  defendant.  We  might  omit  entirely  this  other 
element  in  the  case,  if  it  were  not  passing  over  evidence  of 
authoritj^  in  the  agent  to  receive  payment  in  this  particular 
case,  by  construction  or  presumption,  and  silently  sanction- 
ing a  judicial  practice  which  we  cannot  approve.  On  the 
face  of  the  bill  sent  to  the  defendant,  and  directly  under  his 
address,  there  appears  in  large,  legible  print  in  red  ink,  as  if 
stamped  upon  it,  the  words,  "  Agents  not  authorized  to  col- 
lect." Through  these  words,  lengthwise,  appears  drawn  a 
pen  line  in  dark  ink  as  an  erasure.  The  positive  testimony 
of  one  of  the  plaintiffs,  at  least,  is  that  such  erasure  was  not 
there  when  the  bill  was  sent  to  the  defendant.  The  testi- 
mony of  the  defendant  and  in  his  behalf  was  only  that  it 
was  there  when  the  bill  was  paid,  and  that  neither  the 
words  nor  erasure  were  observed  when  it  was  received. 
It  might  well  be  said  that  there  was  no  contradiction  of  the 
testimony  of  the  plaintiffs  that  the  erasure  was  not  made 
before  the  bill  was  sent  to  the  defendant,  and  that  such  fact 
was  at  least  pinma  fade  established.  Even  on  that  hy- 
pothesis, the  circuit  court  refused  to  instruct  the  jury,  as 
requested  by  the  counsel  of  the  appellant,  that  these  words 
were,  notice  to  the  defendant  whether  he  saw  them  or  not. 
We  think  this  was  clearly  erroneous.  If  these  words,  so 
legible  and  prominent  on  the  face  of  the  bill,  would  not  be 
notice,  it  would  seem  to  be  impossible  to  give  a  purchaser  such 
a  notice.  By  all  authorities,  he  must  be  presumed  to  have  ob- 
served these  words,  and  to  have  had  such  notice,  when  they 
were  so  prominent  on  the  face  of  a  bill  of  goods  in  his  pos- 
session, and  in  which  he  alone  was  interested  as  purchaser. 
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It  might  as  well  be  said  that  the  contents  of  any  written  or 
printed  notice  of  any  kind,  or  for  any  purpose,  were  not  pre- 
sumed to  have  been  brought  home  to  and  to  be  known  by  a 
party  on  his  receipt  of  the  notice.  It  is  the  law,  and  ought 
to  have  been  given  as  asked,  and  not  left  to  the  problemat- 
ical finding  of  the  jury.  Manlock  v.  Fairhanka^  46  Wis., 
415.  It  was  an  important  question  whether  these  words 
were  erased  by  the  plaintiffs,  or  any  one  else,  before  the  bill, 
was  sent  to  the  defendant;  for,  if  the  plaintiffs  erased  them 
before  it  was  sent,  it  might  be  strong  negative  evidence,  at 
least,  that  the  agent  in  this  case  might  collect. 

This  was  the  condition  of  the  case  on  this  point,  —  the 
plaintiffs  having  proved  that  the  words  were  there  and  un- 
erased when  the  bill  was  sent  to  the  defendant,  and  this  fact 
was  not  disproved  by  the  defendant,  and  both  parties  having 
rested,  and  the  plaintiff's  counsel  having  presented  his  case 
to  the  jury,  the  learned  judge  before  whom  the  case  was 
tried  said:  "I  have  just  discovered  a  thing  myself,  and  in 
the  interest  of  justice  I  want  to  examine  a  witness."  The 
court  then  called  as  a  witness  R.  H.  Sawyer,  Esq.,  the  court 
reporter,  who  in  effect  testified  to  a  resemblance  of  the  ink 
and  pen  in  the  line  of  erasure  to  that  of  another  part  of  the 
bill,  and  gave  by  no  means  a  certain  opinion  that  they  were 
the  same,  and  on  cross  examination  said  that  he  could  not  say 
they  were  the  same,  but  that  there  was  a  close  resemblance. 
In  his  instruction  to  the  jury  the  learned  judge  said,  after 
instructing  them  to  examine  the  paper :  "  Take  the  evidence 
of  the  expert  which  has  been  given  to  you,  who  testifies  that 
in  his  opinion,  after  being  engaged  in  this  business  some  four- 
teen years,  it  is  that  the  pen  and  ink  which  made  the  erasure 
of  the  words  ^  agents  not  authorized  to  collect,'  is  the  same 
that  wrote  the.  words  on  the  bill  *  shipped  this  day.' " 

On  inspection  of  the  erasure  and  these  words  it  is  quite 
obvious  that  their  resemblance,  either  in  the  color  of  the  ink 
or  in  the  pen  mark,  is  not  very  close.    The  manner  of  an- 
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nouncing  the  discovery,  and  the  strong  language  used  in  en- 
forcing the  really  slight  testimony  of  the  expert  in  this  in- 
struction to  the  jury  on  a  question  involving  the  perjury  of 
the  plaintiff,  who  testified  positively  to  the  fact  that  the 
erasure  was  not  made  before  the  bill  was  sent  to  the  defend- 
ant, and  whose  testimony  on  that  point  was  otherwise  un- 
contradicted, must  have  had  great  weight  with  and  made  a 
forcible  impression  upon  the  jury,  far  beyond  the  real  char- 
acter and  importance  of  the  evidence,  and  might  have  in- 
fluenced them,  and  probably  did  influence  them,  to  find  a 
verdict  for  the  defendant.  Before  announcing  such  a  great 
discovery  of  evidence  "  in  the  interest  of  justice,"  at  such  a 
stage  of  the  trial,  the  court  ought  to  be  reasonably  sure  that 
the  evidence  itself  will  warrant  it,  and  if  it  should  not  prove 
to  be  fully  what  the  jury  might  be  led  to  expect  from  the 
manner  of  its  announcement,  the  effect  of  the  announcement 
itself  ought,  at  least,  to  be  removed  by  a  proper  instruction. 
By  the  Court.  —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial  therein. 


Thb  Town  op  Dakota  vs.  Thb  Town  op  Winneoonnb. 

September  tl-- October  10, 188t, 

Poor  Laws.    Liability  of  one  toum  to  another  for  support  of  poor  of 

former. 

Expenditures  made  by  one  town  in  supporting  a  pauper  for  whose 
support  another  town  is  legally  liable,  may  be  recovered  in  an  ac- 
tion against  the  latter  town,  although  the  plaintiff  town  did  not 
enter  into  a  written  contract  for  such  support,  or  keep  a  record  of 
the  same,  or  pass  a  formal  order  for  payment  and  have  the  same 
regularly  entered  of  record.  McCaffrey  v.  Toum  of  Shields,  54 
Wis.,  645;  City  of  Oconto  v.  C.  db  N.  W.  Ry  Co.,  44  id.,  331. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 
The  case  is  thus  stated  by  Mr.  Justice  Cassoday: 
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"  This  action  is  to  recover  $141.75  for  the  support  of  "William 
Fox,  an  alleged  pauper,  having  a  legal  settlement  in  Wmne- 
conney  between  January  1, 1878,  and  December  3, 1878.  It  is 
alleged  in  the  complaint  and  admitted  in  the  answer,  that 
prior  to  January  1, 1878,  the  county  system  was  in  force  in 
Winnebago  county,  and  that  the  county  had  paid  for  the  sup- 
port of  Fox  as  a  pauper,  but  that  about  January  1, 1878, 
and  prior  thereto,  the  county  system  had  been  abolished.  It 
was  also  admitted  that  the  plaintiff  had,  before  suit,  de- 
manded of  the  defendant  the  amount  claimed,  and  its  re- 
fusal to  remove  and  support  Fox.  The  answer  denies  any 
knowledge  or  information  sufficient  to  form  a  belief,  as  to 
whether  Fox  was  a  pauper  during  the  time,  or  was  sick  or 
required  assistance  or  medical  aid, —  or  as  to  the  value  of  the 
assistance  rendered  or  the  amount  expended,  or  whether  he 
had  any  money  or  property.  It  also  put  in  issue  the  legal 
settlement  of  Fox  in  Winneconfie. 

"  Upon  the  trial  and  after  the  plaintiff  had  given  evidence 
tending  to  prove  that  the  alleged  pauper  had  a  legal  settle- 
ment in  Wirmeconne;  that  the  chairman  of  the  town  board 
of  Dakota  was  called  upon  to  aid  him,  and  did  commence 
aiding  him  as  early  as  November,  1877;  that  the  chairman 
thereupon  notified  the  chairman  of  Wmneconne  of  the  facts ; 
that  Fox's  health  was  very  poor  for  the  year  1877  and  to 
December,  1878 ;  that  he  was  not  able  to  labor  at  all,  and 
was  under  medical  treatment  some  of  the  time;  that  the 
town  of  Dakota  had  supported  him  during  the  time  under 
the  general  charge  of  the  chairman;  that  there  was  expended 
for  his  support  during  the  year  1878,  $149.25,  which  amount 
was  actually  paid  by  the  town  for  his  support,  medical  treat- 
ment and  care  during  the  year  1878,  on  account  of  which  a 
demand  for  payment  was  sent  to  the  supervisors  of  Wmne- 
eorme  in  December,  1878,  the  plaintiff  town  offered  to  prove 
by  parol,  that:  '  The  money  was  paid  and  expended  by  the 
authority  of  the  town  board  and  by  direction  of  the  town 
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board  of  Dakota^  To  which  the  defendant  objected  unless 
the  record  of  it  were  shown,  which  objection  was  sustained, 
and  the  plaintiff  excepted.  Thereupon  the  plaintiff  identi- 
fied the  town  records,  and  then  offered  and  read  in  evidence 
several  extracts  therefrom,  and  other  evidence  tending  to 
prove  that  at  a  meeting  of  the  town  board  of  supervisors 
January  12,  1878,  the  board  took  action  in  relation  to  pre- 
senting to  the  county  an  account  for  previously  supporting 
Fox  as  a  pauper;  that  at  a  meeting  of  the  board  November 
27, 1878,  the  chairman  submitted  an  affidavit  of  Fox,  of  his 
condition,  which  was  by  their  direction  filed,  and  they 
ordered  and  determined,  that  the  chairman  and  clerk  draw 
orders  on  the  town  to  the  amount  of  $28.88;  also  of  a  meet- 
ing of  the  board  December  3,  1878,  at  which  it  was  ordered 
and  determiaed,  that  the  chairman  demand  payment  of 
Winneconne  of  the  account  in  suit,  with  directions  in  case 
payment  was  refused,  to  employ  an  attorney  and  prosecute 
the  defendant;  also  a  meeting  of  the  board  May  23,  1879, at 
which  it  was  ordered  and  determined,  that  the  chairman 
commence  suit  for  the  amount  of  the  account  as  payment 
had  been  demanded  and  refused ;  also  evidence  tending  to 
prove  that  the  plaintiff  town  had  made  a  parol  contract 
with  "Wampole  for  the  support  of  Fox;  and  also  offered  in 
evidence  the  record  and  stubs  of  orders  given  from  time  to 
time  in  payment  of  various  items  making  up  the  account, 
and  a  certificate  that  the  stubs  had  been  canceled  by  the 
board  and  the  orders  burned  in  the  presence  of  the  board ; 
and  in  that  connection  the  record  of  a  meeting  of  the  board 
on  which  they  authorized  the  chairman  and  town  clerk  to 
issue  orders  for  the  support  of  Fox,  a  pauper,  and  for  other 
necessary  expenses  in  maintaining  the  pauper,  all  of  which 
were  excluded,  and  the  plaintiff  excepted.  The  plaintiff  also 
offered  to  prove  by  parol,  that  the  plaintiff  paid  Wampole 
the  amount  sued  upon  according  to  the  contract  made  with 
him  for  the  support  of  Fox ;  that  the  chairman  was  instructed 
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by  the  board  to  make  the  contract  with  Wampole  for  the 
support  of  Fox;  and  that  the  items  in  the  account  were 
allowed  by  the  board,  all  of  which  was  excluded,  and  the 
plaintiff  excepted.  The  plaintiff  also  offered  to  prove  by 
parol,  that  the  orders  were  issued  to  Wampole  iu  payment 
for  the  board  and  medical  attendance  upon  Fox,  that  the 
account  therefor  was  allowed  by  the  board,  all  of  which 
was  excluded,  and  the  plaintiff  excepted.  It  was  admitted 
by  the  defendant,  that  the  county  paid  for  keeping  the  pau- 
per up  to  January  1, 1878,  and  that  the  account  sued  upon 
accrued  thereafter.  The  plaintiff  rested,  and  thereupon  the 
defendant  moved  for  a  nonsuit,  which  was  granted  by 
the  court,  to  which  ruling  the  plaintiff  excepted,  and  from 
the  judgment  entered  thereon  this  appeal  is  brought." 

For  the  appellant  there  were  briefs  by  R,  L,  D.  Potter 
and  Oeo.  D.  Waring^  and  oral  argument  by  Mr.  Waring. 

For  the  respondent  the  cause  wa3  submitted  on  the  brief 
of  Chas.  W.  Fdk&r. 

Cassodat,  J.  In  support  of  the  rulings  of  the  trial  court 
it  is  urged,  in  effect,  that  before  Winneeonne  could  be  held 
liable  for  the  support  of  its  pauper  by  Dakota^  it  was  incum- 
bent upon  the  plaintiff  to  show  by  the  records  of  the  town 
board  of  the  plaintiff  town  that  the  supervisors  of  that 
town,  acting  in  a  body,  and  upon  a  complaint  made  to  them 
as  such,  provided  the  support  required  by  the  statute,  or 
made  a  binding  contract  with  some  one  else  to  provide  such 
assistance,  and  thereupon  paid  for  the  same.  The  question  has, 
however,  recently  been  determined  otherwise  by  this  court. 
In  McCaffrey  v.  T(ntm  of  Shields,  64  Wis.,  645,  the  chairman 
of  the  board  of  supervisors  of  Shields,  in  the  presence  of 
another  supervisor  (who  remained  silent),  procured  the 
plaintiff  to  keep  the  alleged  pauper  at  his  hotel,  under  a 
promise  that  the  town  of  Shields  would  pay  him  therefor, 
representing  to  him  that  the  town  was  chargeable  for  her 
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maintenance.  The  plaintiff  kept  the  panper  for  sixty  days, 
and  then  presented  his  bill  therefor,  which  the  town  refused 
to  allow,  and  thereupon  brought  an  action  therefor,  which  re- 
sulted in  a  nonsuit  in  the  trial  court,  but  the  judgment  entered 
thereon  was  reversed  by  this  court.  There  was  much  less 
evidence  in  that  case  to  support  the  plaintiff  than  there  is  in 
this,  for  in  that  case  the  contract  or  promise  to  the  plaintiff 
was  made  in  an  adjoining  town,  by  only  one  of  the  super- 
visors, in  the  silent  presence  of  one  other.  Certainly  there 
was  no  meeting  of  the  board.  We  have  no  disposition  to 
add  anything  to  the  reasoning  of  the  opinion  in  that  case. 
Within  the  rule  thus  established,  and  upon  the  evidence  here 
presented,  there  can  be  no  question  but  what  Wampole  had 
a  good  cause  of  action  against  the  town  of  Dakota;  and  if 
he  could  recover  against  the  plaintiff,  it  is  quite  evident  that 
the  plaintiff  can,  under  the  statute,  recover  against  the  de- 
fendant. Sees.  21-27,  ch.  34,  E.  S.  1858;  sees.  1512-1514, 
R  S. ;  Town  of  Scott  v.  Town  of  Clayton,  51  Wis.,  185 ;  S,  CI, 
54  Wis.,  499.  The  mere  fact  that  the  plaintiff  town  did  not 
enter  into  a  written  contract  for  such  support,  or  keep  a 
record  of  the  same,  or  pass  a  formal  order  for  payment  and 
have  the  same  regularly  entered  of  record,  furnishes  no  de- 
fense to  expenditures  properly  made  and  which  the  defendant 
town  was  bound  by  statute  to  repay.  City  of  Oconto  v.  C.  <& 
If.  W.  Raihoay  Co.,  44  Wis.,  231.  Assuming  that  the  pauper 
had  a  legal  settlement  in  the  defendant  town,  then  it  could 
not,  by  neglecting  its  own  legal  duty,  compel  the  plaintiff 
town  to  make  the  expenditures  in  question  and  still  be  in  a 
position  to  defeat  a  recovery  upon  the  mere  technical  ground 
that  the  expenditures  were  not  first  contracted  for  nor 
authorized  by  the  full  board,  and  then  not  afterwards  audited 
nor  directed  to  be  paid  by  the  full  board.  Ibid.  The  plaint- 
iff town  having  given  the  defendant  town  the  requisite  notice 
to  take  charge  of  the  pauper,  the  liability  of  the  latter  be- 
came fixed.    In  addition  to  this,  the  account  was  presented 
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and  payment  demanded,  and  the  same  was  refosed.  Under 
the  recent  decisions  of  this  court,  above  cited,  the  evidence 
admitted,  and  the  testimony  offered  and  rejected,  would  seem 
to  be  sufficient  to  justify  a  verdict.  , 

For  the  ceasons  given,  the  judgment  of  the  circuit  court 
must  be  reversed,  and  the  cause  remanded  for  a  new  triaL 

By  the  Court, —  So  ordered. 


The  Statb  vs.  Egereb. 
September  $1  —  October  10, 188t. 
PLBADiNa:    flj  In  action  to  recover  forfeiture:    Conclusion  of  law, 
Enoboachment:    JuRiSDicnoN  op  Circuit  Ojurt.    (2 J  No  liability  to 
penalty  without  order  to  remove,    (S)  When  audi,  order  must  be 
made,    (J^)  Action  for  penalty  triable  in  circuit  court, 

1.  Although  the  statute  (R.  S.,  sec.  8295)  provides  that  in  actions  to 

reooTer  forfeitures  "  it  shaU  be  sufficient  to  aUege  in  the  complaint 
that  the  defendant  is  indebted  to  the  plaintiff  in  the  amount  of  the 
forfeiture  claimed,  according  to  the  provisions  of  the  statute  which 
imposes  it,  specifying  the  section  and  chapter  containing  such 
statute/'  a  complaint  which  assumes  to  state  the  specific  facts  cre- 
ating the  liability,  and  concludes  with  the  averment  that  the 
defendant  thereupon  *' became  indebted  to  the  plaintiff,"  etc.,  is 
insufficient  unless  the  facts  speciffcaUy  stated  constitute  a  cause 
of  action.  Such  allegation  of  indebtedness  is  merely  of  a  legal 
conclusion  from  the  facts  stated. 

2.  A  person  is  liable  to  the  statutory  penalty  for  failure  to  remove  an 

encroachment,  only  in  case  an  order  has  been  lawf uUy  made  by 
the  supervisors  requiring  him  to  remove  the  same,  and  a  copy  of 
such  order  regularly  served  upon  him. 

8.  An  order  made  October  4th  and  served  October  5th,  requiring  the 
occupant  of  land  to  remove  a  fence  which  encroaches  upon  the 
highway,  and  which  was  not  built  within  the  three  months  next 
before  October  4th,  is  a  mei;p  nullity  under  sec.  1837,  R.  S.,  which 
provides  that  no  person  shall  be  required  to  remove  such  fence, 
except  between  the  first  day  of  November  and  the  first  day  of 
ApriL 

4b  An  action  for  the  recovery  of  the  penalty  for  failure  to  remove  an 
encroachment  may  be  brought  in  the  circuit  court 
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APPEAL  from  the  Oiroait  Court  for  Calunxet  County. 
Action  brought  in  the  circuit  court  to  recover  a  penalty  for 
an  alleged  encroachment  by  the  defendant  upon  a  public 
highway  on  the  line  between  the  towns  of  Stockbridge  and 
Brothertown,  in  the  county  of  Calumet.  The  complaint 
alleges  that  before  1881  the  defendant  built  a  rail  fence  at  a 
specified  place  within  the  limits  of  such  highway,  and  still 
maintains  the  same;  and  that  by  an  order  of  the  supervisors 
of  those  towns,  duly  made  and  filed,  the  highway  so  en- 
croached upon  was  assigned  to  the  town  of  Brothertown,  to 
be  maintained  and  repaired  by  it.  The  complaint  further 
alleges  that  on  October  4,  1881,  the  supervisors  of  Brother- 
town  made  an  order  requiring  the  defendant  to  remove  such 
fence  beyond  the  limits  of  the  highway  within  thirty  days, 
a  copy  of  which  order  was  served  by  the  supervisors  on  the 
defendant  the  next  day  (October  5),  and  that  the  defendant 
has  disregarded  the  onier  and  continues  the  encroachment. 
The  complaint  closes  with  an  averment  that  the  defendant 
thereupon  "  became  indebted  to  the  plaintiff  in  the  sum  of 
fifty  cents  a  day  from  and  after  and  since  the  5th  day  of 
November,  1881,  according  to  the  provisions  of  sections  1330 
and  1331  of  the  revised  statutes  of  Wisconsin."  Judgment 
is  demanded  accordingly. 

The  defendant  demurred  to  the  complaint  on  the  grounds : 
"(1)  That  the  court  has  l.o  jurisdiction  of  the  subject  of  the 
action;  (2)  that  several  causes  of  action  have  been  improp- 
erly united ;  (3)  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action ;  and  (4)  that  the  action 
was  not  commenced  within  the  time  limited  by  law,  to  wit, 
within  the  time  prescribed  by  chapter  52  of  the  revised  stat- 
utes of  Wisconsin,  and  particularly  that  portion  thereof  en- 
titled *  Encroachments.' " 

The  plaintiff  appealed  from  an  order  sustaining  the  demurrer. 

The  cause  was  submitted  upon  the  brief  of  Thm.  Lynch 
for  the  appellant,  and  upon  that  of  John  E.  MoMvUen  for 
the  respondent. 
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LroN,  J.  The  complaint  assumes  to  state  the  specific 
grounds  of  the  action.  This  was  unnecessary  under  the 
statute,  which  provides  that  in  such  an  action  "  it  shall  be 
sufficient  to  allege  in  the  complaint  that  the  defendant  is  in- 
debted to  the  plaintiff  in  the  amount  of  the  forfeiture 
claimed,  according  to  the  provisions  of  the  statute  which 
imposes  it,  specifying  the  section,  and  chapter  containing 
such  statute."  R.  S.,  842,  sec.  3295.  The  word  "for- 
feiture," as  thus  employed,  includes  a  penalty.  Sec.  3294. 
True,  the 'complaint  alleges  an  indebtedness  under  the  pro- 
visions of  sec.  1330,  R.  S.,  but  that  is  alleged  as  the  legal 
<5onclusion  from  the  specific  facts  stated.  If,  therefore,  those 
facts  do  not  constitute  a  cause  of  action,  the  demurrer  was 
properly  sustained.  The  case  is  precisely  like  that  of  Teets- 
JuMm  V.  HuU^  30  Wis.,  162,  in  which  it  was  so  ruled.  See, 
also,  Kellam  v.  TomSy  38  Wis.,  592,  where  the  same  rule  was 
applied  to  a  complaint  upon  a  judgment. 

The  question  is,  therefore,  whether  the  facts  stated  specific- 
ally in  the  complaint  show  a  cause  of  action  against  the  de- 
iendant  for  the  penalty  claimed.  A  person  is  liable  to  the 
penalty  of  the  statute  only  when  he  fails  to  remove  the  en- 
<5roachment  within  thirty  days  after  the  supervisors'  order 
to  do  so  is  served  upon  him ;  or,  if  he  denies  the  encroach- 
ment, within  thirty  days  after  an  adjudication  of  the  issue 
against  him ;  and  the  penalty  commences  in  either  case  at 
the  expiration  of  the  thirty  days.  R.  S.,  414,  sees.  1330- 
1334.  Hence,  unless  an  order  was  lawfully  made  by  the 
supervisors  requiring  the  defendant  to  remove  the  encroach- 
ment, and  a  copy  of  it  regularly  served  upon  him,  he  has 
incurred  no  penalty,  and  the  action  cannot  be  maintained. 

Sec.  1330  provides  that  in  case  of  encroachment  upon  a 
lawful  highway  the  supervisors  of  the  town  shall  make  an 
order  requiring  the  occupant  of  the  land  to  which  the  en- 
croachment is  appurtenant  to  remove  the  same  within  thirty 
4ays,  and  to  cause  a  copy  of  the  order  to  be  served  upon 
Vou  LV— 84 
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such  occupant.  Sec.  1337  is  as  follows:  "No  person  shall  be 
required  to  remove  any  fence,  under  the  above  provisions, 
except  between  the  first  day  of  November  and  the  first  day 
of  April,  unless  the  same  shall  have  been  made  within  three 
months  next  before  the  making  of  the  order  for  the  removal 
thereof  The  complaint  states  afl5rmati  vely  that  the  encroach- 
ment here  complained  of  is  a  fence,  and  that  it  was  not  made 
within  three  months  next  before  the  making  of  the  order  for 
its  removal.    Hence  the  section  is  applicable  to  the  case. 

It  is  perfectly  obvious  that  the  making  and  service  of  the 
order  provided  for  in  sec.  1330  is  a  requirement  that  the  oc- 
cupant remove  the  encroachment.  By  making  the  order 
alleged  in  the  complaint,  and  by  serving  a  copy  of  it  on  the 
defendant,  the  supervisors  required  the  defendant  to  remove 
his  fence.  This  is  precisely  what  sec.  1337  enacts  shall  not 
be  done  between  April  1st  and  November  1st.  Yet  the  orSer 
in  question  was  made  October  4th,  and  served  October  5th* 
The  proceeding  was  without  authority  of  law,  and  is  there- 
fore a  nullity.  Were  the  true  construction  of  the  statute 
more  doubtful  than  we  now  regard  it,  the  familiar  rule  that 
penal  statutes  must  be  construed  strictly  in  favor  of  defend- 
ants would  probably  compel  us  to  give  it  the  same  construc- 
tion. The  defendant  never  having  been  lawfully  required  to 
remove  his  fence,  no  penalty  has  accrued  against  him,  and  the 
fact  appearing  upon  the  face  of  the  complaint,  the  demurrer 
thereto  was  properly  sustained. 

On  the  question  of  the  original  jurisdiction  of  the  circuit 
court  over  the  action,  which  has  been  somewhat  argued,  it  is 
sufficient  to  say  that  our  attention  ha^  not  been  directed  to 
any  statute  which  takes  away  such  jurisdiction.  We  do  not 
doubt  the  action  may  be  brought  in  the  circuit  court,  although 
within  the  jurisdiction  of  a  justice  of  the  peace.  That  cir- 
cumstance goes  only  to  the  question  of  costs. 

Other  points  are  discussed  in  the  briefs  of  counsel,  but  it 
is  deemed  unnecessary  to  consider  them. 

By  the  Court —  Order  affirmed. 
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Sutton  vb.  IT)X. 
8eptemberiSl^  October  10, 188$, 

JUBOBS.  fly  t)  For  what  causes  jurors  may  he  excluded  from  panel, 
(8y  4 J  Discretion  of  trial  judge. 

Constitutional  Law:  Witnesses.  (6)  Statute  making  convicts  com- 
petent witnesses,  constitutional,  and  (S)  applies  to  convicts  in 
prison. 

1.  Though  the  statutes  expressly  confer  upon  a  trial  judge  the  power 

to  exclude  from  a  jury  a  person  duly  drawn,  only  upon  the  ground 
that  he  is  related  to  one  of  the  parties,  or  that  he  has  formed  or 
expressed  an  opinion  as  to  the  merits  of  the  case  or  has  some  bias 
or  prejudice  therein,  jurors  may  nevertheless  be  set  aside  for  other 
reasons.  ^ 

2.  Thus,  where  the  statute  requires  all  the  proceedings  of  the  court  to 

be  in  the  English  language,  a  person  may  be  excluded  from  the 
jury  upon  the  ground  that  his  knowledge  of  that  language  is  so 
limited  and  imperfect  as  to  make  it  probable  that  he  could  not  in- 
telligently comprehend  the  proceedings  in  the  course  of  the  trial. 

8.  The  power  to  exclude  jurors  for  such  reasons  is  to  be  exercised  in 
the  discretion  of  the  trial  judge,  and  only  in  a  clear  case  of  the 
abuse  of  the  power  will  his  decision  be  disturbed  by  this  court. 

[4.  Queers  whether  even  the  exclusion  of  a  competent  and  wholly  in- 
different juror  would  be  ground  for  the  reversal  of  a  judgment, 
when  the  record  shows  that  the  case  was  tried  by  an  impartial 
juryq 

5.  Sec.  4078,  R,  S.,  which  provides  that  "a  person  who  has  been  con- 
victed of  a  criminal  offense  is,  notwithstanding,  a  competent  wit- 
ness, but  the  conviction  may  be  proved  to  affect  his  credibility,'' 
eta,  does  not  impair  the  right  of  trial  by  jury,  or  divest  the  courts 
of  the  state  of  any  judicial  power  vested  in  them  by  the  consti- 
tution., 
-  6.  The  sectid^-above  quoted  applies  to  all  convicts,  including  those  who 
are  still  in  prison  undergoing  punishment. 

APPEAL  from  the  Circuit  CJourt  for  OreenXaTce  County. 

The  complaint  alleged  that  by  the  procurement  of  the  de- 
fendant the  plaintiffs  bam  was  set  fire  to  by  Herman  Gh^hl 
and  Max  Claudot,  and  the  bam  and  the  dwelling  house  of 
the  plaintiff  with  their  contents  were  destroyed,  to  his  dam- 
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age  $15,000.  The  answer  was  a  general  denial  At  the  trial 
four  German  jurors,  whose  names  were  drawn  by  the  clerk 
from  the  box,  were  examined  at  length  by  counsel  for  both 
parties  and  by  the  judge  as  to  their  abQity  to  understand 
the  English  language  and  their  comprehension  of  certain 
words,  such  as  arson,  accomplice,  perjury,  forgery,  presumiv 
tion,  conclusive,  bias,  prejudice,  etc.,  which  it  was  assumed 
would  necessarily  be  used  during  the  trial;  and,  after  such 
examination,  were  excluded  by  the  court  from  the  panel. 
Herman  Gruhl  was  sworn  and  examined  as  a  witness,  and 
the  deposition  of  Max  Claudot  was  received  in  evidence,  on 
behalf  of  the  plaintiff,  against  the  defendant's  objection. 
It  was  admitted  that  Ipoth  of  said  witnesses  had  been  con- 
victed and  sentenced  to  the  state  prison  for  the  crime  of 
arson,  before  their  testimony  was  required  in  the  case,  and  tbat 
they  were  serving  out  their  sentence  at  the  time  the  testi- 
mony was  taken.  There  was  a  verdict  for  the  plaintiff,  and 
from  a  judgment  thereon,  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  G,  TT.  Hazeltoii^ 
and  oral  argument  by  Mr,  Ilazdton  and  Mr,  L  (7.  Sloan. 
They  contended,  inter  alia^  that  sec.  4073,  R.  S.,  is  unconsti- 
tutional: 1.  It  deprives  the  courts  of  a  portion  of  the  judi- 
cial power  vested  in  them  by  sec.  2,  art.  VII,  of  the  state 
constitution.  At  common  law  the  judicial  power  embraced 
the  power  to  punish  a  witness  for  contempt,  and  to  order 
him  into  arrest  for  perjury  committed  in  the  presence  of  the 
court.  A  witness  could  only  testify  under  and  subject  to 
this  power.  Yates  v.  Lansing^  9  Johns.,  416;  A)\der8on  v. 
Dunn,  6  Wheat.,  224;  State  v.  Matthews,  37  N.  H.,  453; 
1  Blackf .,  166 ;  King  v.  Albion,  8  St.  Trials,  53 ;  State  v.  Mar- 
riUy  16  Ark.,''  384;  People  v.  Wilson,  64  111.,  195;  United 
States  V.  Holmesy  1  Wall  Jr.,  1 ;  Bishop  on  Cr.  Law,  sec.  1049 ; 
Eeport  of  Judges,  3  Binn.,  595-621.  The  statute  defines  the 
punishment  for  contempt  to  be  fine  and  imprisonment  in  the 
county  jail.    But  a  witness  who  is  undergoing  sentence  of 
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imprisonment  in  the  state  prison  cannot  be  so  punished. 
Coniinement  in  the  county  jail  would  be  merely  a  mitigation 
of  his  punishment.  As  to  such  witnesses,  therefore,  the  judi- 
cial authority  is  disarmed.  So  a  convict,  imprisoned  for  life, 
may  commit  the  crime  of  deliberate,  palpable  perjury  to  the 
knowledge  of  every  person  in  the  court  room,  with  impunity. 
The  statute  therefore  creates  a  class  of  witnessed  over  whom 
the  courts  have  no  authority,  and  in  whose  presence  the  vital 
functions  of  judicial  power  are  paralyzed.  The  legal  effect 
of  the  statute  would  not  have  been  different,  yet  it  would 
have  been  a  plain  violation  of  the  constitution,  had  it  cour 
tained  the  proviso:  "Notwithstanding  the  courts  may  have 
no  power  to  punish  such  convict  witnesses  for  contempt  or 
to  order  them  arrested  or  prosecuted  for  perjury."  See  Cal- 
lanan  v.  Juddy  23  Wis.,  343 ;  Van  SlyTce  v.  Insurance  Co,^  39 
id.,  390;  State  ex  rel.  Kennedy  v.  BrunsU  26  id.,  412;  The 
Lottawanna,  21  Wall,  558;  Taylor  v.  Place,  4  E.  L,  337; 
Oahom  v.  Bank  of  U.  51,  9  Wheat.,  738 ;  Martm  v,  Hurder, 
1  id.,  304.  2.  It  impairs  the  right  of  trial  by  jury.  That 
right,  under  sec.  5,  art.  I  of  the  constitution,  must  remain  as 
full  and  perfect  as  it  was  when  the  constitution  was  adopted. 
MUleU  V.  JIayford,  1  Wis.,  401;  Norvalv.  Rice,  2  id.,  22; 
Oaston  V.  Babcock,  6  id.,  503 ;  StillwelZ  v.  Kellogg,  14  id.,  461. 
At  common  law  no  witness  could  be  sworn  unless  he  was 
liable  to  the  pains  and  penalties  of  perjury.  But  under  this 
act  witnesses  may  testifj'^  who  are  in  no  way  amenable  to  the 
punishment  for  that  crime.  If  a  defendant  could  be  legally 
convicted  of  crime  under  our  constitution  upon  the  testimony 
of  such  witnesses,  he  could  be  convicted  on  the  statements  of 
persons  who  had  taken  no  oath  whatever.  1  Greenl.  on  Evi., 
sec.  328;  Wharton's  Grim.  Evi.,  sec.  361;  State  v.  O'Brien, 
7  R.  I.,  336.  It  is  true  that  at  common  law  a  witness  could 
be  used  after  conviction  and  before  sentence,  but  he  could 
not  be  used  after  sentence.  Up  to  the  time  of  sentence  the 
law  indulged  the  humane  presumption  that  he  might  escape 
judgment 
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For  the  respondent  there  was  a  brief  signed  by  Wm.  F. 
VtlaSy  as  counsel,  and  J.  G.  McKenney^  as  attorney,  and  oral 
argument  by  Jfr.  VUas. 

Taylor,  J.  The  appellant  assigns  but  two  causes  for  re- 
versing the  judgment  rendered  against  him  in  this  case: 
JFirsty  that  four  jurors,  whose  names  were  drawn  from  the 
jury-box  during  the  process  of  impaneling  the  jury,  were  set 
aside  by  the  court,  on  the  motion  of  the  plaintiff,  for  reasons 
stated  in  the  bill  of  exceptions;  and,  second^  that  the  testi- 
mony of  two  witnesses  was  received  on  ihe  part  of  the 
plaintiflf  against  the  objection  of  the  defendant,  such  wit- 
nesses being,  at  the  time  their  testimony  was  given,  convicts 
in  the  state  prison  serving  out  a  sentence  upon  conviction  of 
the  crime  of  arson. 

The  objection  made  to  the  jurors  who  were  excluded,  so 
far  as  the  record  discloses,  was  undoubtedly  made  upon  the 
ground  that  their  knowledge  of  the  English  language  was  so 
limited  and  imperfect  as  to  make  it  highly  probable  that 
they  could  not  intelligently  comprehend  the  proceedings  in 
the  course  of  the  triaL  It  will  be  seen  from  the  record  that 
there  is  no  exception  taken  to  the  justice  of  the  verdict  ren- 
dered in  the  action,  nor  that  any  error  was  committed  by 
the  judge  in  his  instructions  to  the  jury,  or  in  his  rulings 
upon  the  trial  as  to  the  admission  or  rejection  of  evidence, 
except  as  to  the  evidence  of  the  two  witnesses  above  referred 
to,  nor  that  the  jury  which  was  finally  impaneled  and  sworn, 
and  tried  the  cause,  was  not  an  impartial  and  fair  jury ;  but 
the  learned  counsel  for  the  appellant  claims  that  it  was  error 
not  to  permit  the  four  persons  whose  names  were  drawn 
from  the  jury-box  to  be  sworn  and  serve  as  jurors  in  the 
case. 

The  only  statutory  provisions  regulating  the  selection  and 
impaneling  of  jurors  are  the  following:  Sec.  2524,  R.  S.: 
^'  AH  persons  who  are  citizens  of  the  United  States  and  quali- 
fied electors  of  the  state  shall  be  liable  to  be  drawn  as  jurors. 
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except  as  provided  in  these  statutes."  The  exceptions  are 
found  in  sec.  2525.  The  only  part  of  this  section  which  can 
have  any  bearing  upon  the  question  before  the  court  reads  as 
follows:  "And  all  persons  of  unsound  mind,  or  subject  to 
any  bodily  infirmity  amounting  to  a  disability,"  are  exempted 
from  serving  as  jurors.  Sec.  2527,  R.  S.,  provides  for  select- 
ing the  lists  of  persons  from  which  the  juries  to  try  actions 
at  the  circuit  court  shall  be  drawn;  and  sec.  2530  provides 
that  "  in  preparing  such  jury  lists  the  several  supervisors, 
trustees,  aldermen,  and  county  boards  shall  select  such  persons 
only  as  they  know  or  have  good  reason  to  believe  are  pos- 
sessed of  the  qualifications  required  by  law,  and  are  of  op- 
jproved  integrity^  fair  character^  of  sound  judgment^  and 
well  informed^  Sec.  2540,  R.  S.,  directs  how  the  names  of  the 
persons  to  form  a  trial  jury  shall  be  drawn  from  the  jury-box. 
Sec.  2541  reads  as  follows:  "The  first  twelve  persons  who 
appear  as  their  names  are  drawn  and  called,  and  who  are  not 
lawfully  challenged,  and  are  approved  as  indifferent  between 
the  parties,  and  not  discharged  or  exotcsed,  must  be  sworn  and 
constitute  the  jury  to  try  the  issue."  Sec.  2849,  R.  S. :  "  The 
court  shall,  on  request  of  either  party,  examine  on  oath  any 
person  who  is  called  as  a  juror  therein,  to  know  whether  he 
is  related  to  either  party,  or  has  any  interest  in  the  cause,  or 
has  expressed  or  formed  any  opinion,  or  is  sensible  of  any 
bias  or  prejudice  therein ;  and  the  party  objecting  to  the  juror 
may  introduce  any  other  competent  evidence  in  support  of 
the  objection;  and  if  it  shall  appear  to  the  court  that  the 
juror  does  not  stand  indifferent  in  the  cause,  another  shall  be 
called  and  placed  in  his  stead  for  trial  of  that  cause."  Sec. 
5851,  R.  S.,  provides  that  each  party  to  a  civil  action  shall  be 
entitled  to  three  peremptory  challenges,  and  no  more,  and 
prescribes  how  and  when  the  challenges  shall  be  made.  Sec. 
2538,  R.  S.,  provides  that,  "  when,  by  reason  of  challenge  or 
otherwisey  a  sufficient  number  of  jurors,  duly  drawn  and  sum- 
moned, cannot  be  obtained  for  the  trial  of  any  cause,  civil  or 
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criminal,  the  court  shall  cause  jurors,  duly  qualified,  to  be  re- 
turned from  the  bystanders,  or  from  the  county  at  large,  to 
complete  the  panel  for  such  trial ;  and  the  court  may,  in  its 
discretion,  order  a  special  venire  to  issue  for  that  purpose,  or 
such  jurors  may  be  returned  by  the  sheriff  or  his  deputy,  the 
coroner,  or  any  disinterested  per$on  appointed  by  the  court,, 
without  writ."  Sec.  2578,  K.  S.,  provides  that  "  all  writs, 
process,  proceedings,  and  records  in  any  court  within  thia 
state  shall  be  in  the  English  language." 

It  will  be  seen  that  these  statutory  provisions  do  not  ex- 
pressly  confer  upon  the  trial  judge  power  to  exclude  from 
the  jury  any  person  whose  name  is  found  in  the  jury-box, 
and  is  drawn  therefrom  in  the  way  prescribed,  except  as 
provided  by  sec.  2849.  The  causes  for  exclusion  mentioned 
in  that  section  are  restricted  to  the  relationship  of  the  juror 
to  either  of  the  parties,  to  the  fact  that  he  has  formed  or  ex- 
pressed an  opinion  as  to  the  merits  of  the  case,  or  has  some 
bias  or  prejudice  therein.  Clearly  this  section  does  not  cover 
the  case  of  a  person,  whose  name  is  placed  upon  the  jury 
list,  who  is  unable  to  speak  or  understand  the  English  lan- 
guage, who  is  not  a  citizen  and  an  elector,  who  is  exempted 
from  service  as  a  juror  for  any  cause,  who  is  deaf,  or  so  sick 
or  infirm  as  to  be  unable  to  sit  in  the  case,  who  is  an  idiot  or 
insane,  who  is  afflicted  with  a  contagious  or  loathsome  dis- 
ease which  would  make  it  improper  for  him  to  associate 
with  other  men,  and  is  drawn  as  a  juror  to  try  a  cause  in 
court.  Still,  it  cannot  be  denied  that  the  trial  court  must 
have  the  power  to  exclude  such  person  from  the  jury.  A 
construction  of  the  law  which  would  deprive  the  court  of 
the  power  to  purge  the  jury  of  such  unfit  persons  would  be 
monstrous.  It  has  been  frequently  held  that  the  causes  of 
challenge  enumerated  in  a  statute  are  not  exclusive  of  all 
others.  It  has  been  well  said  "  that  the  grounds  of  chal- 
lenge for  cause  are  so  various  that  any  attempt  to  collate 
them  in  a  statutory  provision  must  necessarily  be  only  par- 
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tially  successful.  Causes  of  a  most  positive  character  are 
liable  to  arise  out  of  the  facts  of  specific  cases,  which  must 
result  in  a  failure  of  justice  if  the  statutory  causes  only  are 
to  be  recognized."  Thompson  &  Merriam  on  Juries,  §  175,. 
and  cases  cited.  Nor  do  we  understand  the  learned  counsel 
for  the  appellant  to  contend  for  any  such  -construction. 
Their  contention  is  that  it  was  not  made  to  appear  that  the 
persons  excluded  by  the  judge  were  so  ignorant  of  the  Eng- 
lish language  as  to  justify  their  exclusion  on  that  ground. 
That  a  juror  may  be  excluded  for  that  cause,  when  it  exists, 
is  not  denied.  To  hold  otherwise  in  a  court,  when  the  law 
requires  that  the  proceedings  shall  be  In  the  English  lan- 
guage, would  be  to  render  the  trial  by  jury  a  mockery. 
That  such  want  of  knowledge  of  the  English  language  is  a 
good  ground  for  excluding  a  juror,  has  been  determined  by 
every  court  in  which  the  question  has  been  raised,  when  the 
law  required  that  the  proceedings  of  the  court  should  be  in 
the  English  language,  unless  the  statute  of  the  state,  either 
in  express  terms  or  by  clear  implication,  provided  that  such 
want  of  knowledge  of  the  English  language  shall  not  be  a 
gromnd  of  exclusion.  Thorap.  &  M.  on  Juries,  §§  175,  259 ;. 
^tlas  Mining  Co.  v,  Johnston^  23  Mich.,  36 ;  People  v,  ArceOy 
32  CaJ.,  40;  State  v.  Romseau^  28  La.  Ann.,  579;  State  n. 
Ouidry^  id.,  630 ;  State  v.  Push,  23  La.  Ann.,  14 ;  State  v. 
Oay,  25  La.  Ann.,  472 ;  State  v.  Marshally  10  Smith,  Cond. 
Kep.  (Ala.),  240;  Plankroad  Co.  v.  Railroad  Co.,  13  Ind., 
90.  For  reasons  peculiar  to  the  people  in  certain  counties 
in  Colorado,  it  was  held  by  the  supreme  court  of  that  state 
that  want  of  knowledge  of  the  English  language  was  not  a 
good  reason  for  setting  aside  a  juror.  Trinidad  v.  Simpson, 
5  Colo.,  65.  It  would  seem  unnecessary  to  add  authorities 
to  sanction  a  practice  so  just  and  necessary  to  the  proper  ad- 
ministration of  justice,  and  which  has  been  recognized  and. 
acted  upon  by  all  the  courts  of  this  state,  without  objection^ 
from  its  first  organization.    As  said  above,  the  learned  coun- 
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sd  for  the  appellant  do  not  question  the  propriety  of  the 
exercise  of  the  power  in  a  proper  case,  but  deny  that  the 
record  discloses  any  cause  for  its  exercise  in  this  case. 

Admitting  the  power  of  the  court  to  exclude  a  juror  because 
of  his  want  of  knowledge  of  the  English  language,  it  follows 
that  the  power  must  be  exercised  in  the  discretion  of  the  pre- 
siding judge,  and  it  would  require  a  clear  case  of  the  abuse  of 
the  power  to  call  for  the  intervention  of  this  court.  Thompson 
and  Merriam,  in  theit  work  above  cited,  sec.  258,  say:  "The 
rule  is  well  settled -that  it  is  the  duty  of  the  court  to  super- 
intend the  selection  of  the  jury,  in  order  that  it  may  be 
composed  of  fit  persons.  Large  discretion  must  be  confided 
to  the  trial  court  in  the  performance  of  this  duty,  nor  will 
the  action  of  the  court  in  this  behalf  be  made  the  subject  of 
revision  unless  some  violation  of  the  law  is  involved,  or  the 
exercise  of  a  gross  or  injurious  discretion  is  shown."  A  large 
number  of  cases  are  cited  by  the  learned  author  to  sustain 
this  position,  and  there  can  be  no  doubt  as  to  the  soundness  of 
the  rule  stated.  The  trial  judge  occupies  a  place  of  advan- 
tage, in  determining  questions  of  this  kind,  which  renders  it 
highly  improper  for  this  court  to  overrule  the  decision  of 
such  judge  in  setting  aside  a  juror  except  where  it  clearly 
appears,  as  is  said  above,  that  there  is  some  violation  of  law, 
or  the  exercise  of  a  gross  or  injurious  discretion  is  shown. 
See  Thorap.  &  M.  on  Juries,  §  252,  and  cases  cited  in  notes. 
That  there  is  no  violation  of  law  in  setting  aside  a  juror 
whose  name  is  drawn  for  the  trial  of  a  ca  use,  for  other  rea- 
sons than  those  set  out  in  sec.  2819,  is  not  disputed. 

Sec.  2541,  K.  S.,  clearly  implies  that  the  court  may  excuse 
or  discharge  persons  who  are  so  drawn,  notwithstanding  they 
may  be  approved  as  indifferent  between  the  parties.  We  are 
not  prepared  to  say  that  it  appears  from  the  record  that  the 
trial  judge  in  this  case  exercised  any  injurious  or  gross 
discretion  in  setting  aside  the  four  jurors  named  in  the 
record.    But,  if  the  record  disclosed  a  state  of  facts  which 
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clearly  demonstrated  ttat  these  persons  did  sufficiently  un- 
derstand the  English  language  to  render  them  competent 
and  proper  jurors  in  the  case,  there  would  still  be  very  grave 
doubts  whether  the  verdict  should  be  set  aside  for  that  cause. 
From  the  record  it  appears  that  the  appellant  has  been  tried 
by  a  fair  and  impartial  jury.  He  has  no  reason,  therefore, 
to  complain,  and  does  not  complain,  of  the  injustice  of  their 
verdict.  He  simply  alleges  that  he  was  entitled  to  be  tried 
by  persons  whose  names  are  first  drawn  from  the  jury-box, 
and  who  are  approved  as  indiflferent  between  the  parties, 
and  who  are  not  excused  or  discharged  for  good  cause  by 
the  trial  court.  The  words  "for  good  cause"  are  not  in  the 
statute,  but  it  is  claimed  that  such  must  be  the  interpreta- 
tion which  should  be  given  to  it.  The  causes  for  excusing 
jurors,  even  after  their  names  are  drawn  for  the  trial  of  a 
case,  are  so  numerous,  and  involve  so  many  considerations 
which  must  be  addressed  to  the  discretion  of  the  trial  judge, 
that  it  cannot  well  be  interfered  with  by  an  appellate  court 
without  great  danger  of  embarrassing  the  action  of  the 
trial  court,  and  doing  more  injury  than  good.  We  think 
there  are  very  substantial  reasons  for  holding  that  the  excus- 
ing or  setting  aside  even  a  competent  and  indiflferent  person 
should  not  be  ground  for  the  reversal  of  a  judgment  when 
the  record  shows  that  an  impartial  jury  has  been  impaneled 
for  the  trial  of  the  case.  It  has  been  well  said :  "  If  a  new 
trial  be  granted  for  such  cause,  there  is  no  probability  that 
the  persons  set  aside  will  be  again  drawn  upon  the  jury,  and 
all  the  party  complaining  can  have  is  a  new  trial  by  an  im- 
partial jury,  and  that  he  has  already  had  on  the  first  trial" 
In  the  case  of  State  v,  MarahaUy  eupraj  Justice  Ormund 
says:  "Of  all  the  discretionary  powers  of  the  court  this 
would  seem  to  be  the  least  liable  to  abuse,  as  it  is  altogether 
conservative.  Its  exercise  is  confined  to  the  exclusion  of  im- 
proper or  unfit  persons  as  jurors,  and  how  this  could  preju- 
dice the  aqipised  it  is  difficult  to  perceive.     If  in  its  exercise 
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the  court  should  reject  a  person  qualified  to  sit  as  a  juror, 
how  does  that  prejudice  the  accused?  If  a  juror  disqualified 
by  law  is  put  upon  the  prisoner  the  case  would  be  different; 
but  if  he  is  tried  by  an  impartial  jury  he  has  sustained  no* 
injury."  Tatum  v.  Young,  1  Porter  (Ala.),  298;  U.  S,  v- 
Carnally  2  Mason,  91 ;  Comm,  v.  Livermoi^ej  4  Gray,  18 ;  Atlas- 
Mining  Company  v.  Johnston,  23  Mich.,  37;  Ware  v.  Ware^ 
8  Me.,  42;  Hurley  v.  Stats,  29  Ark.,  17;  State  v.  Ward,  39^ 
Yt.,  225 ;  Mauer  v.  State,  8  Tex.  App.,  361 ;  O'Brien  v.  Vul- 
can Iron  Works,  7  Mo.  App.,  257;  Watson  v.  State,  63  Ind.,. 
548;  State  v.  Dickson,  6  Kan.,  209;  Stout  v.  Hyatt,  13  Kan.,. 
232;  Bailroad  Co,  v.  FranMin,  23  Kan.,  74;  Ayers  v.  Met- 
calfe, 39  111.,  307;  John  v.  State,  16  Fla.,  554;  Bodge  v.  Peo- 
jple,  4  Neb.,  220-230;  Booming  Co.  v.  Jarvis,  30  Mich.,  308; 
Bead  v.  State,  44  Miss.,  730-750;  Fierce  v.  State,  13  N.  H.,. 
536. 

The  second  ground  of  error  alleged  by  the  learned  coun- 
sel for  the  appellant  is  that  the  two  convict  witnesses  were 
not  competent  witnesses  for  the  plaintiff  and  that  their  tes- 
timony should  have  been  rejected  by  the  court.  To  sustain 
this  objection  the  learned  counsel  for  the  appellant  have 
made  a  vigorous  attack  upon  the  constitutionality  of  sec. 
4073,  R.  S.  1878,  which  reads  as  follows:  "A  person  who 
has  been  convicted  of  a  criminal  offense  is,  notwithstanding, 
a  competent  witness;  but  the  conviction  may  be  proved  to 
affect  his  credibility,  either  by  the  record  or  by  his  own 
cross  examination,  upon  which  he  must  answer  any  question 
relevant  to  that  inquiry,  and  the  party  cross-examining  him 
is  not  concluded  by  his  answer."  The  learned  counsel  for 
the  appellant  contend  with  great  earnestness  that  this  sec- 
tion is  a  violation  of  the  provision  of  the  constitution  which 
secures  a  party  to  a  civil  action  a  trial  by  jury,  and  the  other 
provision  which  vests  in  certain  courts  the  judicial  power  of 
the  state.  Notwithstanding  the  ingenuity  and  earnestness 
of  the  argument,  we  are  unable  to  comprehend  how  a  stat 
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ute,  which  simply  removes  a  statutory  or  common  law  dis- 
ability of  a  witness,  can  by  any  possibility  violate  either  of 
these  provisions  of  the  constitution.  It  is  no  more  a  viola- 
tion of  the  constitutional  privilege  of  a  trial  by  jury  than 
any  other  law  which  removes  a  disability  which  excluded  a 
person  as  a  witness  at  the  time  the  constitution  was  adopted, 
and  we  are  not  aware  that  any  ]^w  removing  such  disability 
has  ever  been  held  by  any  court  to  violate  that  provision ; 
nor  do  we  find  that  any  writer  on  constitutional  law  has 
ever  suggested  that  such  legislation  was  a  violation  of  the 
right  of  trial  by  jury.  On  the  contrary,  all  such  laws  tend 
to  give  force  to  that  provision  by  enlarging  the  means  of 
presenting  to  the  jury  all  the  evidence  which  tends  to  sus- 
tain either  the  plaintiff's  cause  of  action  or  the  defendant's 
defense.  They  give  efficiency  to  that  provision  rather  than 
defeat  it.  Nor  are  we  able  to  understand  how  the  appear- 
ance of  a  convict  in  court  as  a  witness  tends  to  destroy  or 
lessen  the  judicial  power  which  the  constitution  has  vested 
in  it.  The  witness  may  be  obstinate,  or  insolent  and 
abusive,  and  it  may  be  difficult  for  the  court  to  preserve  its 
dignity  or  to  adequately  punish  the  offender,  but  such  pos- 
sible inconvenience- cannot  be  said  to  divest  the  court  of  any 
judicial* power  vested  in  it  by  the  constitution. 

The  moral  character  of  a  witness  was  never  a  test  of  his 
competency,  although  in  England  and  in  some  of  the  states 
of  the  United  States  his  religious  belief  was  made  a  test. 
The  thief,  the  robber,  the  ravisher,  and  the  murderer,  though 
<5onvicted  of  the  crimes  with  which  they  were  charged,  if 
not  sentenced,  as  well  as  the  felon  who  admitted  his  guilt, 
were  at  common  law  permitted  to  go  upon  the  witness  stand 
and  give  their  testimony,  while  the  man  who  was  deficient 
in  his  religious  beliefs,  or  who  was  interested  in  the  action, 
was  rejected  as  incompetent.  It  would  seem,  therefore,  that 
a  law  which  abolished  the  test  of  religious  belief  or  want  of 
interest  as  a  qualification  of  a  witness,  would  be  a  much 


Digitized  by 


Google 


542  SUPREME  COURT  OF  WISCONSIN, 

Sutton  vs.  Fox. 

greater  innovation  upon  the  orderly  proceedings  of  a  jury 
trial,  as  the  same  were  conducted  in  England  and  those 
states  which  had  adopted  the  English  rules  governing  the 
same,  than  the  law  now  in  question,  which  simply  doea 
away  with  a  disqualification  which  depended  upon  a  mere 
technicality.    The  removal  of  the  disability  of  religious  be- 
lief, or  the  disability  of  interest  in  the  subject  matter  of  the 
action,  has  never  b^n  held  6y  any  court  to  be  a  violation  of 
the  constitutional  right  of  trial  by  jury,  and  no  writer  upon 
constitutional  law  has  ever  suggested  that  it  was  a  violation 
of  such  right.    The  man  who  is  confessedly  guilty  of  a  fel- 
ony, or  who  has  been  convicted  thereof  after  a  fair  trial  by 
the  verdict  of  a  jury,  is  no  less  corrupt,  degraded,  or  un- 
worthy of  belief  before  sentence  than  he  is  after;  nor  is  the 
purity  or  dignity  of  the  court  more  offended  by  his  appear- 
ance on  the  stand  after  he  is  sentenced  than  before.    The 
convicted  felon,  who  is  undergoing  the  just  punishment  of 
his  crime,  is  not  a  less  trustworthy  witness  than  the  admit- 
ted felon  who  is  put  upon  the  stand  by  the  state  with  an  im- 
pUed  understanding  that  if,  with  the  aid  of  his  testimony, 
his  associates  are  convicted,  he  will  escape  punishment.  The 
moral  influences  are  certainly  in  favor  of  the  witness  who  is 
under  sentence.    The  earnest  and  very  able  argument  made 
by  the  learned  counsel  for  the  appellant  against  the  admis- 
sion of  the  evidence  of  witnesses  undergoing  sentence,  would 
have  great  force  if  addressed  to  the  legislature  upon  the  pro- 
priety of  the  passage  of  a  law  making  them  competent 
witnesses;  but  we  are  unable  to  discover  its  force  as  an 
argument  to  prove  the  want  of  constitutional  power  in  the 
legislature  to  pass  the  act.    A  law  which  simply  removes  the 
disability  of  a  witness  does  not  impair  the  right  of  trial  by 
jury,  or  divest  the  courts  of  the  state  of  any  judicial  power 
vested  in  them  by  the  constitution. 

The  point  made  by  the  learned  counsel  for  the  appellant, 
that  the  law  properly  construed  does  not  cover  the  case  of  a 
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convict  who  is  still  in  prison  undergoing  punishment,  we  are 
clearly  of  the  opinion  cannot  be  sustained.  The  language  is 
general,  and  was  clearly  intended  to  apply  to  all  convicts. 
If  there  is  any  propriety  in  the  law  it  certainly  should 
apply  to  all  cases  equally.  The  facts  and  circumstances  of  the 
case  at  bar  are  a  vindication  of  the  propriety  of  the  enact- 
ment of  the  law  in  controversy.  Had  the  evidence  of  the 
witnesses,  who  were  rendered  competent  witnesses  by  this 
law,  been  excluded,  it  is  highly  probable  that  a  great  wrong 
would  have  gone  unwhipped  of  justice. 

By  ike  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


LuTHB  vs.  Thb  Farmbrs'  Mutual  Fibb  Insubanob  Company 

OP  ElPON. 

September  tl  —  October  10, 1889. 

Reversal  of  Judgment,  flj  When  judgment  reversed  for  lack  of  find- 
ings of  fact 

Town  Insurance  Company:  School-Housb.  (ij  Policy  upon  school" 
house  void,  (8)  **  ScJuyol-Jiouse  **  defined,  (4J  Evidence  showing 
building  to  be  euch, 

1«  In  an  action  tried  by  the  court  without  a  jury  the  absence  of  all 
findings  of  fact  upon  the  issues  made  by  the  answer  is  ground  for 
the  reversal  of  the  judgment,  unless  aU  the  evidence  is  preserved 
in  a  bill  of  exceptions,  and  brought  to  this  court  as  a  part  of  the 
record. 

2.  Under  sec.  10,  ch.  108,  Laws  of  1872,  and  sec.  1981,  R.  8.,  prohibiting 
town  insurance  companies  from  insuring  school-houses  without  a 
majority  vote  of  the  members,  a  policy  of  insurance  upon  a  school- 
house,  issued  without  such  vote,  is  %dtra  vires  and  void,  and  a  policy 
so  issued  upon  a  dwelling-house  becomes  void,  if  afterwards  the 
dwelling-house  is  converted  into  a  school-house.  The  doctrine  of 
consent  and  waiver  does  not  apply  to  such  a  case. 

8.  The  term  '*  school-house,**  in  the  statute  above  cited,  was  used  in  its 
generally  accepted  meaning  as  '*  a  house  or  building  in  which  a 
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school  is  kept,**  and  is  not  restricted  in  its  application  to  a  district 
school-house. 
4.  The  evidence  in  this  case  (for  which  see  the  opinion)  shows  that  the 
building  upon  which  the  policy  of  insurance  in  suit  was  issued 
was  at  the  time  of  the  loss  a  school-nouse  within  the  prohibition 
of  the  statute. 

APPEAL  from  the  Circuit  Court  for  Green  Lake  County. 

Action  upon  a  policy  of  insurance  against  fire.  The  an- 
•swer  alleged  in  substance  that,  by  the  terms  of  the  policy, 
notice  to  the  officers  of  the  company  of  the  loss  was  a  con- 
dition precedent  to  the  right  to  payment,  and  that  no  such 
notice  had  been  give^ ;  that  the  defendant  was  a  town  in- 
surance company  and  had  no  right  or  authority  to  insure  a 
school-house,  that  the  building  claimed  to  have  been  burned 
was  used  and  occupied  at  the  time  as  a  school-house,  that 
the  defendant  never  assented  to  such  use,  and  that  the  risk 
was  increased  thereby;  that  improvements  and  additions 
had  been  made  to  such  building,  increasing  the  risk,  without 
notice  to  or  consent  of  the  defendant,  as  required  by  the 
policy ;  that  it  was  ppovided  by  the  policy  that  in  case  of  a 
failure  to  agree  with  regard  to  a  loss  a  committee  of  refer- 
ence should  be  appointed,  whose  award  should  be  final,  that 
fiuch  mode  of  settlement  was  exclusive,  and  that  no  such 
committee  had  been  appointed  although  the  defendant  had 
always  been  ready  and  willing  that  it  should  be  appointed ; 
that  the  building  claimed  to  have  been  burned  had  been 
only  partially  consumed,  although  the  plaintiff  had  falsely 
and  fraudulently  sworn  that  the  same  was  wholly  destroyed. 
The  case  was  tried  by  the  court,  without  a  jury.  The  evi- 
dence given  upon  the  trial,  so  far  as  it  is  material  to  the  de- 
<5ision  of  this  court,  will  sufficiently  appear  from  the  opinion. 
The  findings  of  the  circuit  court  were  as  follows: 

"  1.  That  at  the  time  of  the  making  of  the  insurance  policy 
hereinafter  mentioned  the  defendant  was,  and  ever  since  has 
been,  a  corporation  duly  organized  under  the  laws  of  this 
state  and  doing  business  therein  as  an  insurance  company. 
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"  2.  That  said  company,  did  on  or  about  July  6, 1876,  issue 
to  one  Wm.  Searls  its  policy  of  insurance  on  the  dwelling- 
house  described  in  the  complaint,  wherein  and  whereby  the 
said  company  insured  the  said  Wm.  Searls  against  loss  by 
fire  on  said  dwelling-house  to  the  amount  of  $200  for  five 
years  from  and  after  the  date  of  said  policy. 

"  3.  That  on  or  about  the  28th  day  of  December,  1877, 
the  plaintiff,  S.  Zuthey  became  the  owner  of  said  dwelling- 
house  and  at.  the  same  time  became  by  due  assignment  the 
owner  of  the  aforesaid  policy  of  insurance  and  was  such 
owner  of  said  house  and  policy  on  November  29,  1880. 

"  4.  That  on  November  29, 1880,  said  dwelling-house  was 
totally  destroyed  by  fire. 

"5.  That  all  the  material  allegations  of  the  comphtint  are 
true." 

As  conclusions  of  law  the  court  found  that  the  policy  was 
in  force  at  the  time  of  the  fire  and  that  the  plaintiff  was  en- 
titled to  judgment  for  $200  with  interest  and  costs.  From  a 
judgment  in  accordance  with  such  findings  the  defendant 
appealed.  The  bill  of  exceptions  contained  all  the  evidence 
given  upon  the  trial. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
JS!  Z.  RunaU. 

For  the  respondent  there  was  a  brief  by  Comstoch  <6  Nis- 
hern^  his  attorneys,  with  Jackson  <&  Thompson^  of  counsel, 
and  oral  argument  by  Mr.  Jackson, 

Oeton,  J.  There  is  such  an  entire  absence  of  all  findings 
by  the  circuit  court  on  the  issues  made  by  the  answer  that 
the  judgment  would  be  reversed  for  that  reason,  if  all  of  the 
evidence  had  not  been  preserved  in  a  bill  of  exceptions  and 
brought  to  this  court  as  a  part  of  the  record.  Dogge  v.  JT.  W. 
jr.  Ins,  Co.y  49  Wis.,  501 ;  Wis.  Biver  Lumber  Go.  v.  Plvmer^ 
id.,  666. 

The  policy  was  written  on  the  building  as  a  dwelling,  and 
Vol.  LV— 85 
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the  answer  in  effect  charges  that  such  building  was  after- 
wards converted  into  a  school-house,  and  at  the  time  of 
its  loss  by  fire  it  had  become  and  was  a  school-house,  and 
was  used  and  occupied  as  such.  The  prohibition  of  town 
insurance  companies  by  sec.  10,  ch.  103,  Laws  of  1872,  and 
sec.  1931,  E.  S.,  from  insuring  buildings  of  this  character 
without  a  majority  vote  of  its  members,  is  clear  and  explicit. 
It  is  not  contended  that  if  the  policy  had  been  written  upon 
a  school-house  it  would  have  been  valid,  nor,  as  we  under- 
stand the  brief  of  the  respondent's  counsel,  that  if  the  dwell- 
ing insured  had  been  converted  into  a  school-house  proper 
that  the  policy  would  not  thereby  have  become  void.  A 
policy  of  this  company  without  such  vote  cannot  lie  and  sub- 
sist on. a  school-house.  That  a  policy  of  insurance  on  a 
dwelling,  which  was  afterwards,  during  the  life  of  the  policy, 
converted  into  a  school-house,  would  thereby  become  void,  is 
clearly  within  the  reason  of  the  legislative  prohibition.  Such 
a  prohibited  policy  is  uUra  vires,  and  becomes  so  whenever  the 
building  falls  clearly  within  the  prohibited  class  of  buildings 
which  are  not  allowed  by  law  to  be  insured  by  such  a  com- 
pany, whether  at  the  date  of  the  policy  or  afterwards.  The 
doctrine  of  consent  and  waiver  is  not  applicable  to  such  a 
case,  because  the  law  makes  the  restriction  of  power,  and 
not  a  mere  regulation  of  the  company.  JanesviUe  Bridge 
Go,  V.  StougJUon,  1  Pin.,  667;  Madison,  etc,,  Pldnkroad  Co. 
V.  Watertovmy  etc,,  7  Wis.,  59 ;  Bock  Biver  Ba/nh  v.  Sherwood, 
10  Wis.,  230 ;  Cla/rk  v.  Farrington,  11  Wis.,  306 ;  N,  W.  Union 
Packet  Co.  v.  Shaw,  37  Wis.,  655.  The  most  important  ques- 
tion in  this  case,  and  the  only  one  which  we  deem  it  neces- 
sary to  consider,  is  whether  in  fact  this  building  had  been 
converted  into  a  school-house  and  was  such  at  the  time  of 
the  loss. 

A  school-house,  according  to  Webster,  is  "  a  house  appro- 
priated to  the  use  of  schools,  or  for  instruction ; "  and  ac- 
cording to  Worcester,  "  a  house  or  building  in  which  a  school 
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is  kept."  The  statute  unquestionably  used  the  terra  "  school- 
house  "  in  its  generally  accepted  meaning,  according  to  these 
standards,  and  did  not  use  it  in  the  restricted  sense  of  a  dis- 
trict school-house ;  for  the  reason  of  the  law,  if  there  was 
any,  and  we  must  presume  there  was,  would  be  as  applicable 
to  any  other  school-house.  That  reason  evidently  was  that 
this  class  of  buildings  might  be  more  hazardous,  or  more 
likely  to  be  burned  through  negligence,  than  a  dwelling.  In 
respect  to  that  reason,  the  testimony  of  the  plaintiff  was 
especially  significant:  "The  teacher  was  in  and  built  a  fire 
for  the  school,  and  kept  the  children  in,  and  before  the  school 
commenced  it  burned  up."  The  testimony  of  the  plaintiff 
was  to  the  effect  that  the  building  had  not  been  occupied  as 
a  dwelling  for  about  a  year  before  the  fire,  and  that  the  con- 
struction of  one  or  more  rooms  in  it  had  been  changed  to  be 
suitable  for  a  school,  and  the  schoolroom  so  prepared  was 
fitted  up  with  a  stove  and  benches,  and  a  table  or  desk  for 
each  scholar,  and  a  table  or  desk  for  the  teacher,  and  that 
the  plaintiff  employed  a  teacher  to  teach  his  own  children 
therein,  and  the  children  of  his  neighbors,  for  a  terra  of 
three  months,  and  that  the  school  had  from  ten  to  twelve 
scholars,  and  that  others  who  sent  children  to  the  school 
paid  as  tuition,  or  towards  the  teacher's  board,  fifty  cents  a 
week  for  each  scholar,  and  that  the  school  had  been  kept 
two  or  three  weeks  before  the  fire.  The  instruction  was  in 
the  German  language.  One  John  Naper  sent  from  two  to 
four  scholars  to  the  school,  and  paid  eight  dollars  for  their 
tuition,  according  to  his  testimony,  and  his  daughter  Julia, 
one  of  the  scholars,  testified  in  relation  to  the  school  and  its 
condition  to  the  same  effect  as  the  plaintiff.  The  sole  use  of 
the  building  at  the  time  of  the  fire  was  for  this  school, 
although  the  plaintiff  testified  that  he  intended  the  building 
to  be  used  the  next  spring  as  a  dwelling  for  his  son  and 
&mily.  Without  argument  on  the  question,  it  seems  clear 
to  us  that  this  building  was  a  school-house  at  the  time  it  was 
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burned,  and  comes  cleaj*ly  within  the  above  definitions,  as 
"a  house  for  instruction,"  or  as  "a  house  or  building  in 
which  a  school  is  kept,"  and  that  it  was  within  the  prohibi- 
tion of  the  statute.  The  policy  of  insurance  was  therefore 
void  and  of  no  effect  at  the  time  of  the  loss  by  fire,  and 
the  circuit  court  should  have  so  found. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded,  with  the  direction  that  the 
complaint  be  dismissed. 


Bbuins  and  others.  Executors,  vs.  Bsuins  and  others. 

September  t2  —  October  10, 1889, 

CoKSTrrunoNAL  Law:  Municipal  Courts,  flj  Jurisdiction  of  mu- 
nicipal courts  limited  to  municipality.  (2)  Statute  conferring 
jurisdiction  construed, 

1.  Under  sec.  2,  art.  VII  of  the  constitution,  which  provides  that  "  the 

jurisdiction  which  may  be  vested  in  municipal  courts  shaU  not 
exceed,  in  their  respective  municipalities,  that  of  the  circuit 
courts  in  their  respective  circuits,  as  prescribed  in  this  consti- 
tution," the  legislature  can  give  to  municipsd  courts  jurisdiction 
over  actions  of  trespass  quare  dausum  or  to  try  titie  to  land,  only 
where  the  land  which  is  the  subject  of  the  action  is  situated  within 
the  municipality. 

2.  Sec.  2484,  R.  S.,  which  declares  in  effect  that  the  municipal  court  of 

the  city  and  town  of  Ripon  shall  have  exclusive  jurisdiction  of  aU 
cases  commenced  before  a  justice  of  the  peace  in  said  city  or 
town,  when  an  answer  shaU  be  put  in  showing  that  the  titie  to 
lands  wiU  come  in  question,  and  which  shaU  be  certified  to  such 
court  in  the  manner  provided  by  law  for  certifying  such  ctisee  to 
circuit  courts,  must  be  construed  with  reference  to  subjects  which 
could  properly  come  within  the  jurisdiction  of  said  municipal 
court  under  the  constitution,  and  appUes  therefore  only  to  cases 
where  the  land,  the  title  to  which  is  thus  put  in  issue,  is  situated 
within  the  municipality. 

APPEAL  from  the  Municipal  Oourt  of  the  City  and  Town 
of  Ripon. 
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The  case  is  thus  stated  by  Mr.  Justice  Cabsoday: 
"  This  is  an  action  to  recover  damages  caused  by  the  defend- 
ants entering  upon  the  lands  described,  situated  in  the  town 
of  Alto,  in  the  county  of  Fond  du  Lac,  and  alleged  to  be  the 
estate  and  property  of  the  testator,  and  cutting  down  and 
carrying  away  certain  trees  standing  thereon.  The  action 
was  commenced  before  a  justice  of  the  peace  in  the  city  of 
Kipon,  wholly  situated  in  the  town  of  Kipon,  in  said  county. 
On  the  return  day  the  appellants  appeared  before  the  justice 
and  put  in  and  filed  with  him  an  answer  denying  each  and 
every  allegation  of  the  complaint,  and  in  substance  and  effect 
alleging  that  for  more  than  a  year  prior  to  the  commence- 
ment of  this  action,  and  at  the  time  of  the  alleged  wrongful 
trespass  upon  the  lands  mentioned  and  described  in  the  com- 
plaint, the  defendants  were  then,  and  before  that  time  had 
been,  and  have  ever  since  been,  the  lawful  owners  in  fee  and 
in  the  actual  occupation  and  possession  of  the  same  as 
trustees  of  a  religious  society  of  the  *  Kef  ormed  Dutch  Church 
in  America,'  located  in  the  said  town  of  Alto,  said  organiza- 
tion being  for  religious,  charitable,  and  educational  purposes, 
and  known  and  incorporated  by  the  name  of  *  The  Ebenezer 
Church  of  Alto,'  and  that  they  claimed  title  to  said  land  as 
such  trustees  under  a  deed  executed  April  7, 1879,  by  the  said 
Hendrick  Bruins,  deceased,  to  the  trustees  of  said  '  Ebenezer 
Church  of  Alto,'  and  to  their  successors  in  office,  forever, 
under  which  deed  the  respondent  had  entered  into  such  pos- 
session and  occupancy,  and  that  as  such  trustees  they  had  full 
and  lawful  right  to  do  and  perform  all  of  the  said  acts  which 
were  alleged  by  the  plaintiffs  to  be  wrongs  and  trespasses 
upon  the  estate  of  the  testator,  or  upon  the  plaintiffs  as  ex- 
ecutors, and  therefore  claimed  that  the  title  to  the  land 
described  would  come  in  question  upon  the  trial.  At  the  time 
of  tendering  such  answer  the  defendants,  with  a  sufficient 
surety  approved  by  the  justice,  entered  into  a  bond  under  their 
hands  and  seals,  to  the  plaintiffs  and  to  their  successors,  in 
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the  penal  sum  of  $200,  to  which  payment,  well  and  truly  to 
be  made,  they  jointly  and  severally  bound  themselves,  their 
and  each  of  their  heirs,  executors  and  administrators,  firmly 
by  such  presents.  At  the  foot  of  said  bond,  and  below  each 
and  all  of  the  signatures  thereto,  and  without  any  signature 
to  the  same,  was  written  the  following,  to  wit: 

" '  Whereas,  in  a  suit  before  J.  W.  Hall,  TSsq.j  one  of  the 
justices  of  the  peace  of  the  county  of  Fond  du  Lac,  wherein 
the  above  named  Andrew  Bruins^  John  Bruins^  and  J.  W. 
BruiTia  are  plaintiffs,  and  the  above  named  DvrJc  BrumSy 
John  Harteinkj  W.  Te  Lmde^  and  M.  Vanderwdde  are 
defendants — the  said  defendants,  by  their  attorneys,  having 
pleaded  specially  a  plea  showing  that  the  title  to  land  will 
come  in  question  in  said  suit:  Now,  therefore,  the  condition 
of  this  obligation  is  such,  that  if  the  said  Andrew  Bruins 
and  J.  W,  Bruins  shall  prosecute  the  said  suit  in  the  munici- 
pal court  in  said  county  of  Fond  du  Lac,  and  if  judgment  be 
rendered  against  the  said  Dirk  Bruins^  John  HartzinJc^  W. 
Te  lAnde^  and  M.  Vanderwdde^  the  defendants,  on  their 
plea  of  title  in  such  court,  pay  the  amount  of  such  judg- 
ment, with  the  costs,  then  this  obligation  to  be  void,  other- 
wise of  f  orce.^ 

"  Thereupon  said  cause  was  certified  by  said  justice  of  the 
peace  to  said  municipal  court,  where  the  same  was  brought 
on  for  trial  in  said  municipal  court  before  a  jury,  and  a  ver- 
dict having  been  rendered  in  favor  of  the  plaintiffs  and 
against  the  defendants,  judgment  was  thereupon  entered  ac- 
cordingly, and  the  defendants  appealed." 

Geo.  jE!  Sutherla/ndy  for  the  appellants. 

W.  W.  D,  Turner^  for  the  respondents,  argued  among 
other  things,  that  sec.  2484,  R.  S.,  is  plain  and  unambiguous, 
leaving  no  room  for  construction  or  interpretation.  Smith's 
Comm.,  §  487;  Sedgwick  on  Stat.  &  Const.  Law,  227-231; 
Brighiman  v.  Elmer ^  22  Wis.,  54;  BaMs  v.  Hamlin^  Id., 
669 ;  Rarrington  v.  Smithy  28  id.,  43 ;  EncMng  v.  SimmonSy 
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id.,  272.  The  intention  of  the  legislature  to  confer  jurisdic- 
tion on  the  municipal  court  to  try  all  cases  certified  to  it  by 
justices  of  the  city  and  town  of  Eipon,  where  title  to  real 
estate  is  put  in  issue,  regardless  of  the  locus  m  quo,  is  mani- 
fest. And  as  if  to  emphasize  that  intention,  sec.  2465,  R.  S., 
conferring  exclusive  jurisdiction  on  the  county  court  of 
Fond  du  Lac  county  of  appeals  and  cases  certified  where 
title  to  real  estate  is  put  in  issue,  expressly  excepts  justices' 
courts  of  the  city  and  town  of  Ripon.  These  statutes  are  m 
pwri  materia^  and  show  that  it  is  the  policy  to  relieve  the 
circuit  court  of  Fond  du  Lac  county  of  all  appeals  from  jus- 
tices' courts  and  aU  cases  commenced  there  where  title  to 
'  real  estate  is  put  in  issue.  It  is  clear  that  under  sec.  2465 
the  justice  could  not  send  the  case  to  the  county  court,  and 
equally  clear  that  under  sec.  2484  he  must  send  it  to  the 
municipal  court.  Nor  is  sec.  2484,  so  construed,  unconstitu- 
tionaL  The  jurisdiction  of  the  municipal  court  in  this  case 
is  not  original^  and  does  not  attach  by  virtue  of  its  own 
process.  It  is  only  called  upon  to  try  a  case  coming  to  it  in 
the  nature  of  an  appeal  or  it  may  be  on  a  change  of  venue. 
There  is  nothing  in  the  constitution  to  prohibit  the  legisla- 
ture conferring  upon  a  municipal  court  power  to  try  cases  so 
coming  before  it,  though  the  parties  or  the  premises  may  be 
outside  the  municipality.  In  such  cases  its  jurisdiction  is  in- 
herent, and  is  measured  by  that  of  the  court  from  which 
the  case  is  brought  to  it.  The  statute  itself  does  not  attempt 
to  confer  jurisdiction  outside  the  municipality,  and  therefore 
ought  not  to  be  held  unconstitutional  because  in  practice, 
under  the  general  law,  the  court  may  be  called  upon  to  try  a 
case  where  it  would  not  have  had  original  jurisdiction.  It  is 
only  where  the  statute  itself  is  clearly  repugnant  to  the  con- 
stitution that  it  will  be  held  invalid.  Sedgwick  on  Stat.  & 
Con.  Law,  482 ;  Smith  v.  Odetl^  1  Pin.,  449 ;  Rooker  v.  Nor- 
torij  id.,  195;  Dickson  v.  State^  1  Wis.,  122;  Stewart  v.  Sxjuper- 
msorSy  30  Iowa,  9;  Gamm,on/wealth  v.  Mrie  JRaikoay  Co,^  62 
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Pa.  St.,  286;  1  Am.  Eep.,  238,  399.  Courts  will  presume  in 
favor  of  the  validity  of  statutes,  and  in  a  doubtful  case  sus- 
tain them.  Brayton  v.  MerHrrum^  6  Wis.,  14;  Smith  v, 
Marmer^  5  id.,  551 ;  In  re  Oliver^  17  id.,  681. 

Cassoday,  J.  Before  entering  upon  the  trial  of  the  cause, 
the  defendants  moved  the  municipal  court  to  dismiss  the  ac- 
tion for  want  of  jurisdiction,  which  motion  was  denied  by 
the  court,  and  the  defendants  excepted.  Was  the  refusal  to 
diamiss  error?  Where  no  bond  is  given,  the  justice  is  re- 
quired to  proceed  with  the  case  notwithstanding  the  plea  of 
title,  and  in  that  event  the  defendant  is  precluded  in  his  de- 
fense from  all  evidence  drawing  in  question  the  title  to  lands. 
Sec.  3620,  R.  S. ;  Ba/rteau  v.  AjpjpleUm^  23  Wis.,  414;  State  v. 
Buck,  29  Wis.,  202;  Braion  v.  Streng,  32  Wis.,  59;  State  v. 
Preston,  34  Wis.,  676.  Where  the  plea  of  title  is  accompa- 
nied by  the  proper  bond,  the  justice  is  required  to  make  an 
entry  thereof  in  his  docket  immediately,  "  and  cease  all  fur- 
ther proceedings  in  the  case."  Sec.  3621,  R.  S.  Here  the 
owner  set  up  a  plea  of  title  to  the  loovs  m  qtco,  and  assuming 
that  the  proper  bond  was  given  (which  may  well  be  doubted), 
then  the  statute  cited  peremptorily  required  the  justice  to 
cease  aU  further  jproceedings  in  the  case.  That  is  to  say,  upon 
filing  such  plea  and  bond,  the  question  of  title  to  the  land 
becomes  the  material  question  to  be  tried,  and  the  justice 
having  no  jurisdiction  to  try  that  question  is  ousted  of  all 
jurisdiction,  in  order  that  the  case  may  be  sent  to  a  proper 
court  having  jurisdiction  to  try  that  question.  Did  the 
municipal  court  of  Ripon  have  jurisdiction  to  try  and  deter- 
mine the  question  of  title  to  this  land,  situated  as  it  was  out- 
side of  the  municipality?  Sec.  2484,  R.  S.,  provides  in  effect 
that  the  municipal  court  of  the  city  and  town  of  Ripon 
shall  have  exclusive  appellate  jurisdiction  in  all  cases  of  ap- 
peals from  justices'  courts  in  said  city  and  town,  and  of  all 
cases  commenced  in  such  justices^  courts,  when  an  answer 
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shall  be  put  in  showing  that  the  title  to  lands  will  come  in 
question,  and  which  shall  then  be  certified  to  said  municipal 
court  in  the  manner  provided  by  law  for  certifying  such 
cases  to  circuit  courts.  It  is  also  given  power  and  jurisdic- 
tion concurrent  and  equal  with  the  circuit  court  "  in  all  civil 
actions  within  the  city  and  town  of  Ripon,  in  law  and  in 
equity,"  not  exceeding  a  certain  amount  in  value.  The  con- 
stitution provides  "  that  the  jurisdiction  which  may  be  vested 
in  municipal  courts  shall  not  exceed,  in  their  respective  mu- 
nicipalities, that  of  circuit  courts  in  their  respective  circuits, 
as  prescribed  in  this  constitution."  Sec.  2,  art.  YII,  Const 
of  Wis.  Under  this  constitutional  restriction  it  has  fre- 
quently been  held  that  in  local  actions  the  legislature  has  no 
power  to  vest  jurisdiction  in  municipal  courts,  in  cases  where 
the  subject  of  the  action  is  wholly  outside  of  the  municipal- 
ity. AlJcins  V.  Fraker^  32  Wis.,  510;  Connors  v.  Gorey^  id., 
518;  Zitake  v.  Ooldherg^  38  Wis.,  216;  Mathie  v.  Mcintosh^ 
40  Wis.,  120.  An  action  of  trespass  quare  clauaum,  or  to 
try  the  title  to  land,  is  clearly  such  an  action,  and  the  legis- 
lature can,  therefore,  only  give  municipal  courts  jurisdiction 
over  such  an  action  when  the  land  which  is  the  subject  of 
the  action  is  situated  within  the  municipality.  Mathie  v. 
Jifolntosh^  Cormora  v.  Oorey^  aujpra^  and  Bettys  v.  RaHwwy^ 
37  Wis.,  324.  Here  the  statute  does  not  expressly  undertake 
to  give  the  municipal  court  jurisdiction  over  local  actions 
where  the  subject  of  the  action  is  situated  outside  of  the 
municipality,  but  only  to  all  civil  actions  in  law  and  in 
equity  "  within  the  city  and  town  of  Eipon." 

But  counsel  ingeniously  argues  that  although  the  constitu- 
tional restriction  would  not  have  permitted  the  municipal 
court  to  obtain  jurisdiction  by  service  of  its  own  process,  yet 
that  there  is  nothing  therein  to  prevent  the  legislature  from 
empowering  it  to  take  jurisdiction  by  appeal,  change  of 
venue,  or  through  the  process  of  the  justice's  court  and  plea 
of  title.    It  may  be  observed,  however,  that  the  question 
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under  discussion  is  not  the  authority  to  obtain  jurisdiction  of 
the  person  by  the  service  of  process  or  otherwise,  but  the 
power  to  authorize  the  municipal  court  to  take  jurisdiction 
of  the  subject  matter  of  a  local  action  affecting  the  title  to  land 
situated  outside  of  the  municipality.  It  is  the  exercise  of 
such  jurisdiction  at  all  which  is  prohibited,  and  not  the  giv- 
ing authority  to  acquire  such  jurisdiction  in  a  particular  way. 
This  is  not  a  case  where  the  jurisdiction  of  the  justice  is 
transferred  to  the  appellate  court  by  virtue  of  the  appeal,  for 
here  the  justice  was  ousted  of  all  jurisdiction  in  the  case, 
and  was  compelled  to  cease  all  further  proceedings  in  the 
case,  because  a  question  was  necessarily  to  be  determined 
over  which  he  had  no  jurisdiction.  The  language  of  sec. 
2484,  E.  S.,  must  be  construed  with  reference  to  subjects 
which  could  properly  come  within  the  jurisdiction  of  the 
municipal  court  of  the  city  and  town  of  Kipon,  as  limited  by 
the  constitutional  restriction.  When,  therefore,  the  section 
declares  in  effect  that  the  municipal  court  shall  have  exclusive 
jurisdiction  of  all  cases  commenced  before  a  justice  of  the 
peace  in  the  city  or  town,  when  an  answer  shall  be  put  in 
showing  that  the  title  to  lands  will  come  in  question,  and 
which  shall  be  certified  to  the  municipal  court  in  the  manner 
provided  by  law  for  certifying  such  cases  to  circuit  courts,  it 
simply  means  in  all  cases  where  the  land  to  which  the  title 
is  thus  put  in  issue  is  situated  within  the  municipality,  and 
hence  where  the  subject  matter  of  the  litigation  is  within  the 
jurisdiction  of  the  municipal  court.  Of  course,  the  justice 
would  be  ousted  of  jurisdiction  by  the  plea  of  title,  as  well 
when  the  land  to  which  title  is  thus  put  in  issue  is  situated 
within  the  municipality,  as  when  it  is  outside  of  the  munici- 
pality; but  in  the  one  case  the  ouster  would  necessarily  bring 
it  within  the  jurisdiction  of  the  municipal  court,  while  in  the 
other  it  would  necessarily  exclude  it  therefrom,  and  bring  it 
within  the  appropriate  jurisdiction  provided  by  statute. 
Whether  that  would  be  the  circuit  court  for  Fond  du  Lac 
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county,  or  the  county  court,  notwithstanding  the  exception 
contained  in  sec.  2465,  R  S.,  is  not  before  us  now  for  de- 
termination. Nor  is  it  necessary  that  we  should  determine 
whether  the  bond  presented  with  the  plea  of  title  in  this  case 
was  sufficient  to  be  effectual  as  such.  We  are  clearly  of  the 
opinion  that  the  municipal  court  acquired  no  jurisdiction  of 
the  case,  and  for  this  reason  the  judgment  of  that  court  must 
be  reversed. 
By  the  Court —  Judgment  reversed. 


Oabswell  vs.  Mason,  Administrator. 

September  22  —  October  10, 1882, 

findings  of  fac^by  a  county  court  are  sustained  on  the  ground  that 
they  are  in  accord  with  the  weight  of  evidence. 

APPEAL  from  the  County  Court  of  I^ond  du  Lao  County. 

The  complaint  alleges  the  sale,  by  the  plaintiff  and  one 
Sewell,  under  the  firm  name  of  Carswell  &  Sewell,  of  goods 
and  merchandise  to  the  defendant  Thomas  Mason;  that  the 
said  firm  had  been  dissolved;  that  the  plaintiff  was  the  owner 
of  the  account  for  such  goods  and  that  the  defendant  was 
indebted  to  him  thereon  in  the  sum  of  $83.64  and  interest. 
The  answer  alleges  that  previous  to  the  purchase  of  the 
goods  mentioned  in  the  complaint,  the  defendant  had  sold 
his  stock  of  dry  goods  to  Sewell,  who  had  paid  for  the  same 
in  part  only,  leaving  a  balance  due  to  the  defendant ;  that 
Sewell  had  sold  such  dry  goods  to  the  plaintiff,  and  that  the 
plaintiff  knowing  of  the  balance  due  to  the  defendant  had 
agreed  that  the  same  should  become  a  debt  of  the  firm  of 
Carswell  &  Sewell;  and  that  it  was  agreed  that  the  goods 
and  merchandise  purchased  by  the  defendant  from  said  firm 
should  apply  on  the  balance  so  due  to  him.    The  case  was 
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tried  by  the  court  without  a  jury.  The  evidence  and  the 
findings  of  the  court  suflSciently  appear  from  the  opinion. 
The  plaintiff  appealed  from  a  judgment  in  favor  of  the  de- 
fendant. 

Elihu  Colmariy  for  the  appellant. 

De  W.  C.  Priestj  for  the  respondent 

Cole,  0.  J.  The  learned  county  court  found,  as  a  fact 
established  by  the  evidence,  that  the  firm  of  Carswell  & 
Sewell  sold  and  delivered  to  the  defendant  the  goods  and 
merchandise  mentioned  in  the  complaint,  to  apply  in  part 
payment  of  the  sum  of  $268.11,  the  balance  found  due 
the  defendant  when  he  sold  his  interest  in  the  partnership  to 
SewelL  The  court  also  found  that  the  partners,  the  plaintiff 
and  Sewell,  agreed  to  pay  that  sum.  The  only  question  then 
arising  on  the  record  which  we  need  consider  is  whether 
there  was  sufficient  evidence  to  warrant  th^e  findings.  If 
there  is  we  cannot  disturb  them.  That  there  is  ample  evi- 
dence to  sustain  the  findings,  it  seems  to  us,  cannot  be  success- 
fully denied.  True,  the  plaintiff  says  that  he  nevjor  agreed, 
either  on  his  own  behalf  or  for  the  firm  of  Carswell  &  Sewell, 
to  assume  the  payment  of  this  $268.11,  and  that  the  goods 
purchased  by  Thomas  Mason  were  not  to  apply  on  that  ac- 
count. Mason  denies  this.  SeweU  testified  that  the  plaintiff 
knew  the  goods,  which  were  purchased  by  Thomas  Mason  of 
the  firm  of  Carswell  &  Sewell,  were  to  be  applied  on  that 
balance.  The  testimony  also  of  Miss  Mason  tends  somewhat 
to  corroborate  the  claim  that  the  goods  in  question  were  to  be 
thus  applied.  In  this  state  of  the  proofs  it  is  quite  manifest 
that  we  cannot  reverse  the  findings  of  the  county  court  in  these 
[mrticulars.  They  are  certainly  in  accord  with  the  weight  of 
evidence.  In  this  view  of  the  case  it  is  unnecessary  to  notice 
the  other  points  relied  on  for  a  reversal  of  the  judgment. 

By  the  Court — The  judgment  of  the  county  court  is 
affirmed. 


Digitized  by 


Google 


AUGUST  TEEM,  1882.  55; 


Bamsdale  ys.  Foote  and  others. 


Ramsdale  vs.  Footb  and  others, 
September  tS^  October  10, 1889, 

Flowaob  of  Land:  Pleading,  flj  Complaint  construed.  Water- 
course,   Presumptive  right  to  drainage, 

Cranbbbby  Laws:  Abbttration.  {"S)  Refusal  to  join  in  selecting 
arbitrators:  waiver, 

Ldotation  op  AcnoNS.    ('SJ  Continuing  nuisance, 

1.  A  oomplaint  alleging  in  substance  that  the  defendants  wrongfully 
built  a  dam,  upon  or  near  the  north  line  of  their  lands,  across  a 
ditch  which  drained  the  plaintiffs  land  and  which  had  been  cut 
along  the  line  of  his  land  and  thence  northward  beyond  the  north 
line  of  the  defendants'  lands;  and  that  they  had  maintained  such 
dam  since  May,  1870,  and  had  thereby  flooded  and  overflowed  and 
continued  to  flood  and  overflow  the  plaintiff's  land  to  his  damage, 
etc.,  IS  Jield,  on  demurrer,  to  state  a  cause  of  action.  There  is 
nothing  in  the  complaint  from  which  it  can  be  inferred  that  the 
water  which  overflowed  the  plaintiffs  land  was  mere  surface 
water,  and  it  does  not  appear  that  the  dam  or  any  part  of  the 
ditch  was  on  the  defendants'  land.  The  water  having  continu- 
ously flowed  along  the  ditch  since  May,  1870,  the  plaintiff  is  pre- 
sumptively entitled  to  have  it  continue  such  flowage  as  against 
the  defendants. 

3.  Assuming  that  the  so-called  "cranberry  laws"  (R.  S.,  sees.  1472- 
1479)  are  constitutional  (a  question  not  here  determined),  yet  a 
person  flooding  lands  cannot  refuse  to  join  in  the  selection  of 
arbitrators  as  required  by  those  laws,  and  then  when  sued,  defend 
on  the  ground  that  the  plaintiff's  only  remedy  is  by  arbitration. 

8.  Every  continuance  of  a  nuisance  is,  in  law,  a  new  nuisance.  An 
action,  therefore,  to  recover  damages  for  a  continuing  nuisance  is 
not  barred,  under  sec.  4322,  R.  S.,  by  the  fact  that  the  same  had 
existed  for  more  than  six  years  prior  to  the  commencement  of 
the  action. 

APPEAL  from  the  Circuit  Court  for  Wvnnebago  County. 

This  is  an  appeal  from  an  order  sustaining  a  demurrer  to 
the  complaint,  which  alleged,  in  eflFect,  that  at  the  times  men- 
tioned the  plaintiff  owned,  occupied,  and  possessed  eighty 
acres  of  land,  being  a  half  mile  in  extent  north  and  south, 
and  that  the  defendants  owned,  occupied  and  possessed  one 
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hundred  and  twenty  acres  of  land,  being  three-quarters  of  a 
mUe  in  length  north  and  south,  and  that  the  north  forty  of 
the  plaintiffs  land  was  directly  east,  and  adjoined  the  south 
forty  of  the  defendant's  land;  that  in  May,  1870,  the  defend- 
ants, intending  to  injure  the  plaintiff,  wrongfully  erected  and 
built  a  dam  across  a  certain  ditch  or  drain  which  had  been 
cut  along  the  west  line  of  the  plaintiflPs  land,  and  running 
thence  north  beyond  the  north  line  of  the  defendants'  land, 
and  which  ditch  drained  certain  low  land  of  the  plaintiffs 
farm,  and  the  dam  was  built  upon  or  near  the  defendants' 
north  line,  being  about  half  a  mile  north  of  the  plaintiflPs 
north  line,  for  the  purpose  of  enabling  the  defendants  to  flow 
or  flood  with  water  their  said  one  hundred  and  twenty  acres 
of  land,  and  that  said  dam  had  been  maintained  and  continued 
by  the  defendants  ever  since  May,  1870,  for  the  purpose  of 
flowing  their  said  lands  when  necessary  in  the  cultivation  of 
cranberries,  and  that  during  that  time  the  defendants'  said 
lands  had  been  used  for  the  purpose  of  cultivating  cranber- 
ries thereon,  and  that  by  reason  of  said  dam  about  thirty 
acres  of  the  plaintiffs  farm  had  during  the  time  been  flooded 
and  overflowed,  and  greatly  damaged  and  injured,  and  the 
use  thereof  lost  to  the  plaintiff,  and  that  the  said  dam  was  so 
erected  and  maintained  without  the  permission  or  assent  of 
the  plaintiff,  and  without  compensation  or  any  offer  of  com- 
pensation, and  that  by  reason  of  said  flooding  of  his  land, 
the  plaintiff  had  sustained  damage  to  the  amount  of  $1,000; 
that  being  unable  to  agree  with  the  defendants  as  to  the 
amount  of  said  damage,  the  plaintiff,  October  18, 1881,  served 
notice  upon  defendants  of  the  selection  of  an  arbitrator  by 
him,  as  provided  by  sec.  1473,  R.  S.,  but  the  defendants  failed, 
neglected  and  refused  to  select  an  arbitrator  upon  their  part, 
as  required  by  said  section ;  and  thereupon  prayed  judgment 
for  the  amount  of  damages  named  and  costs. 

The  grounds  of  demurrer  assigned  were,  in  effect:  (1)  The 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
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of  action ;  (2)  the  court  had  no  jurisdiction  of  the  subject 
matter  of  the  action ;  (3)  the  plaintiff  had  no  legal  capacity 
to  sue,  because  he  had  taken  steps  to  procure  arbitrators ; 
(4)  the  action  was  barred  by  sec.  4222,  R.  S.  From  the  order 
sustaining  the  demurrer  the  plaintiff  appealed. 

TT.  fT.  D.  Tv/meTy  for  the  appellant,  besides  arguing  the 
questions  discussed  in  the  opinion,  contended  that  the  ^'  cran- 
berry laws "  were  unconstitutional :  1.  They  authorize  the 
taking  of  private  property  for  the  private  use  of  another. 
The  power  of  eminent  domain  extends  only  to  the  appropria- 
tion of  property  for  what  can  be  deemed  a  public  use;  and 
a  law  which  attempts  to  authorize  a  taking  of  property  for 
a  private  use  can  afford  no  defense  for  acts  done  in  carrying 
out  its  provisions.  Cooley's  Con.  Lim.,  529 ;  Pratt  v.  Brown^ 
3  Wis.,  603 ;  Ba/tikhead  v.  Brovm^  25  Iowa,  540 ;  Dickey  v. 
TennisoTiy  27  Mo.,  373;  Wild  v.  Deig,  43'Ind.,  455;  Sedgwick 
on  Const.  Law,  514-516;  Potter's  Dwarris,  375.  And  this 
is  so  even  though  the  law  provides  for  adequate  compensa- 
tion. Thien  v.  Voegikmder^  3  Wis.,  461 ;  Powers  v.  Beara^  12 
id.,  213.  The  laws  in  question  are  special  legislation,  purely 
and  solely  in  the  private  interest  of  the  owners  of  cranberry 
lands,  in  which  the  public  has  no  interest  or  benefit.  The 
law  makers  may  determine  wJien  a  public  use  requires  the 
taking  of  private  property ;  but  it  is  for  the  courts  to  say 
what  is  a  public  use.  2  Kent's  Comm.,  340;  Potter's  Dwar- 
ris, 386;  Tyler  v,  Beacher,  44  Vt.,  648;  S.  (7.,  8  Am.  Eep., 
398.  As  to  what  is  a  public  use,  see  Whiting  v,  8.  &  F.  du 
Z.  B,  R.  Co,,  25  Wis.,  167;  Taylor  v.  Porter,  4  Hill,  140; 
Oshom  V.  Hart,  24  Wis.,  89.  The  right  of  eminent  domain 
may  be  exercised  in  behalf  of  mills  that  grind  for  toll  and 
are  compellable  by  law  to  render  impartial  service  for 
all,  but  not  in  favor  of  mills  not  so  compellable.  Sadler  %\ 
La/ngham,  34  Ala.,  311.  And  see  Harding  v.  Ooodlett,  3 
Yerg.,  41 ,  People  v.  Township  Board,  9  Am.  L.  Eeg.  (N.  S.), 
487.     2.  These  laws  do  not  provide  for  a  just  compensation. 
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Sherman  v,  L.  S.  cfe  W.  B.  B.  Co.,  40  Wis.,  649;  2  Kent's 
Comm.,  339.  3.  They  are  inimical  to  sec.  9,  art.  I  of  the  con- 
stitution, which  gives  to  every  one  a  "  certain  remedy  in  the 
laws,  for  all  injuries,  or  wrongs  which  he  may  receive  in  his 
person  or  property ; "  also  to  sec.  5,  art.  I,  which  provides  for 
trial  by  jury.    See  Revisers'  Notes  §  1478. 

For  the  respondent  the  cause  was  submitted  upon  the  brief 
of  Mnch  cfe  Ba/rher. 

Cassoday,  J.  The  rule  of  the  civil  law,  as  stated  by 
Pothier,  was  that  *'  each  of  the  neighbors  may  do  upon  his 
heritage  what  seemeth  good  to  him,  in  such  manner,  never- 
theless, that  he  doth  not  injure  the  neighboring  heri- 
tage." This  rule  has  been  adopted  and  followed,  in  several 
of  the  states  where  the  common  law  is  in  force,  as 
being  "based  upon  sound  reasons  of  equity  and  justice." 
Shane  v.  Railway  Co.y  71  Mo.,  237;  McCormich  v.  RaUwa/y 
Go,,  70  Mo.,  359;  Kmiffnian  v.  Griesemer,  26  Pa.  St.,  407; 
Miller  V.  Laubach,  47  Pa.  St.,  154;  GiUham  v.  Railway  Co,, 
49  m.,  484;  Gorml^  v,  Sanford,  52  III,  158;  T.,  W.  cfe  W.  R. 
Go.  V.  MorrUon,  71  HI.,  616;  J,,  N.  W,  cfe  S.  E.  R,  Co,  v.  Cox, 
91  111.,  500;  JSutler  v.  Peek,  16  Ohio  St.,  334;  Overton  v. 
Sawyer,  1  Jones,  Law,  308 ;  Livingston  v.  McDonald,  21  Iowa, 
160;  Adams  v.  Walker,  34  Conn.,  466;  Ogburn  v.  Corvrvor,  46 
CaL,  346. 

Chief  Justice  Beeese  says  this  doctrine  "has  found  favor 
in  almost  all  the  common  law  courts  of  this  country  and  of 
England."  49  111.,  486.  In  Hmjt  v.  Hudmn,  27  Wis.,  658-9, 
however.  Chief  Justice  Dixon  took  occasion  to  reject  the 
rule  of  the  civil  law  and  adopt  that  of  the  common  law, 
which  he  defined  as  follows :  "  The  doctrine  of  the  common 
law  is  that  there  exists  no  such  natural  easement  or  servitude 
in  favor  of  the  owner  of  the  superior  or  higher  ground,  or 
fields,  as  to  mere  surface  water,  or  such  as  falls  or  accumulates 
by  rain  or  the  melting  of  snow,  and  that  the  proprietor  of 
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the  inferior  or  lower  tenement  or  estate  may,  if  he  choose, 
lawfully  obstruct  or  hinder  the  natural  flow  of  such  water 
thereon,  and  in  so  doing  may  turn  the  same  back  upon  or  off  - 
on  to  or  over  the  lands  of  other  proprietors  without  liability 
for  injury  ensuing  from  such  obstruction  or  diversion." 

The  rule  in  Hoyi  v.  Hudson  has  frequently  been  followed 
in  this  and  other  courts.  Evlridh  v.  Eichter^  37  Wis.,  226; 
Alien  V.  Chippewa  FaUa^  52  Wis.,  434 ;  O*  Connor  v.  Railway 
Co,,  id.,  530;  Taylor  v.  Fickas,  64  Ind.,  167;  O'Brien  v.  St. 
Pavl,  25  Minn.,  334.  This  last  case,  as  well  as  the  late  case 
of  McClure  v.  Red  Wing,  28  Minn.,  186,  also  follows  Petti- 
grew  v.  Eva/n^jiUe,  25  Wis.,  223,  and  seems  to  be  an  excep- 
tion to  the  general  common  law  rule,  and  holds  that  surface 
water  may  be  turned  upon  the  land  of  another  in  such  a 
way  as  to  have  the  characteristics  of  a  natural  watercourse, 
and  then  must,  to  some  extent,  be  governed  by  the  rules  ap- 
plicable to  natural  watercourses.  But  notwithstanding  the 
question  was  discussed  upon  the  argument,  yet  the  construc- 
tion which  we  have  put  upon  the  complaint  precludes  us 
from  determining  the  case  upon  the  principles  applicable  to 
mere  surface  water.  The  complaint  is  silent  upon  the  sub- 
ject of  surface  water.  There  is  nothing  in  it  from  which  it 
<5an  be  inferred  that  the  water  which  "overflowed  and 
flooded  "  the  plaintiff's  land,  "  and  continued  to  flood  or  over- 
flow "  the  same,  was  surface  water,  unless  it  be  the  words 
**  ditch  or  drain  which  had  been  cut,"  etc.  But  if  the  water 
was  continually  flowing,  then,  although  the  ditch  or  drain 
may  have  been  artificial,  yet  the  water  flowing  therein  would 
seem  to  have  a  continuous  or  living  source.  Besides,  there 
is  no  allegation  in  the  complaint  that  the  dam,  or  even  any 
of  the  ditch,  was  on  the  defendants'  land.  The  water  hav- 
ing continuously  flowed  along  that  ditch  northward  to  the 
place  where  the  dam  is  located  since  May,  1870,  the  plaintiff 
is  presumptively  entitled  to  have  it  continue  such  flowage 
AS  against  the  defendants.  If  the  defendants  have  any  good 
Vol.  LV— 86 
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reason  why  it  should  now  be  stopped,  they  can  make  it  avail- 
able by  way  of  answer.  Certainly  it  requires  no  authorities 
to  show  that  the  defendants  had  no  right  to  build  a  dam  and 
turn  a  flowing  stream  back  upon  and  flood  the  lands  of  the 
plaintiff.  But  see  Arimond  v,  O,  B.  cfe  M.  Caiial  Co,^  31 
Wis.,  316;  Borchardt  v.  Wavscm  Boom  Go.y  54  Wis.,  107; 
Wea'oer  v.  M,  cfe  R.  B.  Boom  Co,^  28  Minn.,  534.  We  must 
hold,  therefore,  that  the  complaint  does  state  facts  suflScient 
to  constitute  a  cause  of  action. 

As  to  the  second  and  third  grounds  of  demurrer,  it  is  suf- 
ficient here  to  say  that,  assuming  that  the  "cranberry  laws," 
so  called  (sees.  1472-1479  R.  S.),  are  constitutional  (a  ques- 
tion not  here  determined),  yet  it  is  evident  that  the  defend- 
ants cannot  refuse  to  join  in  the  selection  of  arbitrators  as 
required  by  those  laws,  and  then,  when  sued,  defend  on  the 
ground  that  the  plaintiff  had  mistaken  his  remedy  and  was 
confined  exclusively  to  arbitration.  Amet  v.  Im.  Co.,  22 
Wis.,  516;  Shennan  v.  Jf.,  Z.  8.  <&  W.  B.  B.  Co.,  ^0  Wis., 
652. 

The  fourth  ground  of  demurrer  is  the  statute  of  limita- 
tions. It  is  well  settled  that  every  continuance  of  a  nuisance 
is,  in  law,  a  new  nuisance.  Angell  on  Lim.,  §  300;  Baldwin 
V.  Calkins,  10  Wend.,  178;  Staple  v.  Spring,  10  Mass.,  74; 
Bodges  v.  Hodges,  5  Met.,  205;  Waggoner  v.  Jermaine,  3 
Denio,  306;  Spilman  v.  Boa/noJce  Nav.  Co,,  74  K  C,  675; 
Cohh  V.  Srmth,  38  Wis.,  36.  This  being  so,  it  is  evident  that 
the  statute  of  limitations  is  not  available  to  the  defendants. 
In  fact,  counsel  made  no  argument  and  cited  no  authority  in 
support  of  it,  and  hence  it  need  not  be  further  considered. 

By  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  according 
to  law 
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EuDD  and  another  vs.  Bell  and  another. 
September  2S  —  October  10,  1882, 

Demand:    Waiveb.    (1)  Wlien  demand  need  not  be  alleged  or  proved 

in  action  for  money  had  and  received, 
VoLUNTAKY  PAYMENT:    (SJ  When  may  be  recovered  back, 

B.  &  K.  agreed  with  R.  &  H.  to  furnish  material  and  do  labor  upon  a 
building  for  $2,800,  no  time  of  payment  being  fixed.  B.  &  H. 
made  advances  from  time  to  time  as  the  work  progressed,  but  be- 
fore the  building  was  oomyleted  it  was  entirely  destroyed  by  fire 
without  fault  of  either  party.  R.  &  H.  concluded  to  rebuild,  but 
B.  &  R  declined  to  furnish  material  and  do  work  on  the  new 
building  at  their  own  expense  under  the  former  contract.  In  an 
action  by  R.  &  H.  to  recover  the  advances  made  on  the  contract 
and  damages  for  the  breach  thereof,  the  answer  of  B.  &  R.  con- 
tained, among  other  things,  a  counterclaim  alleging  that  they  had 
not  been  fully  paid  for  the  work  done  and  material  furnished 
under  the  contract  and  seeking  to  recover  the  balance  alleged  to  be 
due  them.  The  case  was  tried  in  the  court  below  on  the  issue  ten- 
dered upon  the  counterclaim,  and,  without  objection  by  either 
party,  upon  the  assumption  that  both  parties  were  excused  by  the 
destruction  of  the  building  from  further  performance  of  their  con- 
tract. The  court  below  found  that  R.  &  H.  had  made  advances  in 
excess  of  the  pro  rata  compensation  to  which  B.  &  R.  were  en- 
titled and  rendered  judgments  in  favor  of  R.  &  H.  for  such  excess. 
Upon  an  appeal  by  B.  &  R.  the  objection  was  raised  for  the  first 
time  in  this  court,  that  it  was  neither  alleged  nor  proved  that  a  de- 
mand had  been  made  by  R.  &  H.  before  suit  brought.    Held: 

1.  By  the  course  taken  by  both  parties,  and  especially  in  view  of 
the  fact  that  the  objection  is  made  for  the  first  time  in  this  court, 
the  case  is  taken  out  of  the  rule  that  in  an  action  for  money  had  and 
received  to  the  use  of  the  plaintiff  a  demand  must  be  alleged  and 
proved. 

2.  Although  the  moneys  advanced  were  voluntarily  paid  and  were 
intended  to  apply  on  the  contract,  yet  the  continued  existence  of 
the  building  and  the  earning  of  the  advances  were  conditions 
implied  when  the  payments  were  made,  and,  the  parties  having 
acted  upon  the  assumption  that  the  contract  was  at  an  end  and  that 
their  rights  were  to  be  fixed  as  at  the  time  the  fire  occurred,  the 
excess  of  such  advances  over  the  amount  earned  may  be  recovered 
back. 
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APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

Action  to  recover  advances  made  upon  a  building  contract 
and  damages  for  a  breach  thereof.  The  facts  are  stated  in 
the  opinion.  The  action  was  tried  before  a  referee,  who 
found  that  the  plaintiffs  were  entitled  to  a  judgment  for 
$306.89.  The  report  of  the  referee  was  confirmed  by  the 
court,  and  from  a  judgment  in  accordance  therewith,  the 
defendants  appealed. 

The  cause  was  submitted  for  the  appellants  on  the  briefs 
of  G,  W,  FdkeTy  their  attorney,  and  Wm.  B.  Felher^  of 
counsel,  and  for  the  respondents  on  the  brief  of  Gahe  Bouck. 

For  the  appellants  it  was  argued  that  it  was  not  alleged  in 
the  complaint  nor  proved  at  the  trial  that  any  demand  had 
been  made  upon  the  defendants.  The  money  came  rightfully 
into  the  hands  of  the  defendants,  and  before  a  recovery  could 
be  had  a  demand  was  necessary.  Stocks  v.  City  of  Sheboygan^ 
42  Wis.,  315;  Lawton  v,  Ilawe^  14:  id.,  241;  IlinsdlU  v. 
WJwte^  34  Yt.,  558;  Abhot  v,  D roper ^  4  Denio,  53;  Southwick 
V.  Bank,  84  N.  Y.,  420 ;  41  Wis.,  374.  See  also  King  v,  Kerr, 
3  Pin.,  464;  ]!f orris  v.  Dock  Co.,  21  Wis.,  132.  The  money 
was  paid  voluntarily  on  the  contract,  and  cannot  be  recovered 
back.  Woodward  v.  Cowing^  13  Mass.,  216;  Clancy  v.  Mo- 
Enery^  17  Wis.,  177;  May  v.  Cincinnati,  1  Ohio  St.,  268; 
Sheldon  v.  School  District,  24  Conn.,  88;  Van  Biiren  v. 
Dowvngy  41  Wis.,  122;  Flower  v.  Ijmce,  59  N.  Y.,  603; 
Emmons  v.  Scvdder,  115  Mass.,  367;  Bilbie  v,  Zumley,  2 
East,  469;  Clarke  v.  Butcher ,  9  Cow.,  674;  Fories  v.  Apple- 
ton^  5  Cush.,  117;  1  Parsons  on  Con.,  466;  Chitty  on  Con. 
(6th  Am.  ed.),  622;  Clark  v.  Smithy  14  Johns.,  326;  9  Cow., 
326. 

For  the  respondent  it  was  argued,  among  other  things, 
that  it  was  unnecessary  to  allege  or  prove  a  demand.  Watson 
V.  Walker,  23  N.  H.,  471;  Packer  v.  Button,  35  Yt.,  188; 
Josselyn  v.  Ludlow,  44  id.,  534;  Birks  v.  TrippeU,  1  Saund., 
33a/  WaUis  v.  Soott,  1  Strange,  88;  Bull.  Nisi  Prius,  151;  1 
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Saunders  on  PL  &  Ev.,  130, 131;  Gould's  PL,  ch.  4,  sec.  15; 
Permingtan  v.  Cliftan^  10  Ind.,  172;  Tomlin's  Law  Diet., 
632 ;  Ernst  v.  Bartle^  1  Johns.  Gas.,  319 ;  Catterlin  v.  Somer- 
mUe^  22  Ind.,  482;  Ferguson  v.  Dun/n,  28  id.,  58;  Stacy  v. 
Graham,  14  K  T.,  492;  Gilbert  v.  Dennis^  3  Met.,  495; 
Bishop  V,  Brown,  51  Vt.,  333. 

Cole,  C.  J.  This  case  seems  to  have  been  tried'  without 
strict  regard  to  the  issues  formed  by  the  pleadings.  In  May, 
1874,  the  plaintiffs  proposed  to  erect  a  three-story  brick 
building  on  their  own  lot,  the  brick  and  stone  work  to  be 
done  by  themselves.  They  made  a  contract  wnth  the  defend- 
ants to  furnish  the  material  for  the  wood  work  and  to  do  tho 
carpenter  work  on  this  building  for  $2,800.  No  time  was 
fixed  when  the  plaintiffs  should  pay,  but  they  made  advances 
on  the  contract,  from  time  to  time,  as  the  work  progressed. 
In  July  following,  the  building  was  totally  destroyed  by  fire, 
without  the  fault  of  either  party.  At  this  time  the  plaintiffs 
had  made  advances  to  the  amount  of  $1,874.78.  The  de- 
fendants had  performed  labor  and  furnished  material,  which 
was  actually  put  into  the  building,  of  the  value  of  $1,155.05. 
They  had  also  done  labor  upon,  and  furnished,  material  which 
was  not  used  in  the  building,  of  the  value  of  $464.11,  w^hich 
was  destroyed  by  the  fire.  After  the  destruction  of  the 
building  the  plaintiffs  concluded  to  rebuild,  and  requested 
the  defendants  to  furnish  the  material  and  to  do  the  carpen- 
ter work  on  the  new  building.  The  defendants  denied  that 
they  were  under  any  obligations  to  do  this  at  their  own  ex- 
pense. The  complaint  obviously  goes  upon  the  theory  that 
the  defendants  were  bound  to  do  the  work  and  furnish  the 
material  on  the  new  building  without  any  other  compensa- 
tion than  that  specified  in  the  original  contract.  The  plaint- 
iffs sought  to  recover  all  advances  made,  as  well  as  damages 
for  the  breach  of  the  agreement.  The  answer  of  the  de- 
fendants, in  brief,  is  that  they  were  to  be  paid  under  the 
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contract  for  labor  and  material  as  the  work  progressed ;  that 
they  were  to  be  at  no  risk  for  loss  or  damage  by  fire;  that 
the  plaintiffs  alone  were  to  sustain  any  such  loss;  that  they 
had  not  been  fully  paid  for  work  which  they  did,  and  for  ma- 
terials which  they  furnished  for  the  building ;  and  seek  to 
recover,  by  way  of  counterclaim,  the  amount  due  them  over 
and  above  advances. 

The  case  seems  to  have  been  tried  without  objection,  both 
by  the  referee  and  court,  on  the  assumption  that  the  parties 
were  excused,  in  consequence  of  the  destruction  of  the  build- 
ing, from  the  further  performance  of  the  contract.  A  labored 
investigation  was  gone  into,  and  testimony  taken  to  ascertain 
the  amount  of  advances  made  by  plaintiffs  to  apply  on  the 
contract;  the  value  of  the  labor  done  and  materials  furnished 
which  was  actually  put  into  the  building;  the  value  of  the 
labor  done  upon  and  of  the  materials  which  were  not  used ; 
.  and  what  it  would  cost  the  defendants  to  complete  the  build- 
ing according  to  the  contract.  The  court  finally  decided,  on  a 
review  of  the  report  of  the  referee,  that  the  plaintiff  must 
bear  the  loss  of  all  labor  and  material  actually  put  into  ^he 
building;  that  the  defendants  must  sustain  the  loss  of  the 
labor  and  material  not  used ;  and  gave  the  defendants  profits 
on  their  contract;  but  charged  them  with  the  excess  of  ad- 
vances over  and  above  what  they  were  entitled  to  receive  on 
this  basis. 

Now  the  whole  contention  in  this  court  is  whether  the 
plaintiffs,  under  the  circumstances,  can  recover  back  the  ex- 
cess thus  paid.  It  seems  to  us  but  equitable  and  just  to  allow 
them  to  do  so.  They  have  abandoned  all  claim  for  damages 
arising  from  the  failure  of  the  defendants  to  completely  per- 
form the  contract.  In  other  words,  they  abandon  the  claim 
counted  on  in  their  complaint.  They  make  no  question  here 
as  to  the  right  of  the  defendants  to  recover  for  work  done 
and  materials  furnished  which  were  actually  put  into  their 
building.    Probably,  under  the  rule  laid  down  in  Cook  v.  Mo- 
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{Jdbe^  53  Wis.,  250,  they  could  not  successfully  do  so.  Nor 
do  they  contest  the  right  of  the  defendants  to  whatever  profits 
they  might  have  made  on  their  contract  had  they  completed 
it.  They  virtually  take  the  same  position  as  the  defendants, 
'  that  the  contract  was  mutually  given  up  after  the  fire.  Now, 
oan  they  not  recover  for  over  advances  ?  The  learned  counsel 
for  the  defendants  insists  that  they  cannot  recover  this  excess 
of  advances  over  and  above  the  value  of  the  labor  done  and  ma- 
terials furnished  which  went  into  the  building,  and  the  profits 
on  the  contract,  because  it  was  not  alleged  in  the  complaint 
nor  proven  on  the  trial  that  a  demand  was  made  before  suit 
brought.  It  seems  to  us  it  is  a  suflBicient  answer  to  this  ob- 
jection to  say  that  it  is  taken  for  the  first  time  in  this  court ; 
therefore  ought  not  to  prevail.  "We  have  made  a  suflBcient 
reference  to  the  complaint  to  show  that  the  plaintiffs  have 
entirely  changed  their  ground.  They  fi  nally  treated  the  action 
as  one  brought  to  ascertain  the  value  of  the  labor  done  and 
materials  furnished  up  to  the  time  of  the  fire;  or,  in  other 
words,  to  determine  the  amount  of  ^^ prorata  compensation 
which  was  due  the  defendants  upon  the  contract.  And  the 
record  shows  that  the  only  litigation  was  upon  the  issue  ten- 
dered upon  the  counterclaim.  In  the  counterclaim  the  de- 
fendants alleged  that  they  had  done  more  work  and  furnished 
more  material  than  they  had  been  paid  for,  and  that  the  sum 
of  $240.70  is  still  due  them  on  the  contract.  They  asked 
judgment  for  that  amount.  Had  they  established  this  claim 
hy  evidence,  they  would  doubtless  have  recovered  of  the 
plaintiffs  that  sum.  Now,  when  the  proof  shows  that  the 
defendants  have  been  overpaid,  why,  on  the  other  hand, 
should  not  the  plaintiffs  hsrffre  judgment  for  the  excess  ?  Under 
the  circumstances,  we  think  they  should,  and  that  the  doctrine 
of  the  cases  relied  upon  by  the  learned  counsel  for  the  de- 
fendants, to  the  effect  that  in  an  action  for  money  had  and 
received  to  the  use  of  the  plaintiff  a  demand  must  be  alleged 
and  proven,  does  not  apply.    By  the  course  taken  by  both 
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sides  on  the  trial,  the  case  is  taken  out  of  that  rale,  more 
especially  in  view  of  the  fact  already  mentioned,  that  the- 
objection  is  made  for  the  first  time  in  this  court.  But  the- 
same  counsel  further  insists  that  this  excess  cannot  he  recov- 
ered back  because  the  money  was  voluntarily  paid  to  apply 
on  the  contract.  It  is  doubtless  true  that  all  the  advances 
were  intended  to  be  so  applied  when  made.  But  the  build- 
ing was  destroyed  by  fire  without  the  fault  of  either  party 
before  the  defendants  had  earned  all  the  advances.  The  con- 
tinued existence  of  the  building  and  the  earning  of  these 
advances  were,  as  it  appears  to  us,  conditions  implied  when 
the  payments  were  made.  In  consequence  of  the  destruction 
of  the  building  a  full  performance  had  became  impossible, 
or  the  parties  saw  fit  to  treat  the  contract  as  at  an  end.  And 
in  this  litigation  they  have  acted  upon  the  assumption  that 
they  were  not  only  excused  from  further  performance,  but 
that  their  rights  under  the  contract  were  to  be  fixed  and  de- 
termined as  at  the  time  the  fire  occurred. 

The  facts  present  a  case  quite  analogous  to  the  one  sug- 
gested on  the  brief  of  plaintiffs'  counsel  He  says:  Sup- 
pose A.  sells  and  agrees  to  deliver  to  B.,  at  his  warehouse, 
all  the  wheat  in  his  barn.  B.,  relying  on  a  fulfillment  of  the 
contract,  makes  advances  largely  in  excess  of  any  wheat  de- 
livered. While  the  contract  is  in  fieri  the  bam  and  con- 
tents are  accidentally  destroyed  by  fire,  so  that  further  per- 
formance becomes  impossible.  Is  there  any  rule  of  law  or 
principle  of  justice  which  will  allow  A.,  under  these  circum- 
stances, to  retain  all  the  advances  because  they  were  volun- 
tarily made?  We  know  of  no  such  rule  or  principle.  In 
saying  this  it  is  not  intended  to  in^ugn  the  soundness  of  the 
principle  that  money  voluntarily  paid,  under  certain  circum- 
stances, cannot  be  recovered  back.  But  we  do  not  think  the 
principle  applies  here. 

The  circuit  court  did  not  give  the  plaintiffs  as  large  a  judg- 
ment as  they  were  entitled  to  upon  its  view  of  the  case,  be- 
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cause  they  were  willing  to  abide  by  the  amount  awarded 
them  by  the  referee.    "We  certainly  can 'see  no  error  in  the 
record  of  which  the  def endantsT  can  complain,  and  the  judg- 
ment of  the  circuit  court  must  therefore  be  afl&rmed 
J?y  the  Court —  Judgment  affirmed. 


SoHADEWALD;  Administrator,  vs.  Thb  Milwaukee,  Laeb 
Shore  &  Western  Railway  Company.  • 

^  September  tS — October  10, 188t. 

(1)  Negligence:  Evidence.    (S)  Damages  for  death. 

1.  The  eyidenoe  in  this  case  is  held  not  to  show  any  negligence  on  the 

part  of  the  raUway  company  which  would  render  it  liable  for  the 
death  of  the  plaintiffs  intestate. 

2.  In  an  action  to  recover  damages  in  respect  of  the  death  of  a  person 

caused  by  the  wrongful  act  or  neglect  of  another,  if  the  widow^ 
survive  the  deceased,  the  damages  sustained  by  her  alone  are  all 
that  can  be  recovered  under  the  statute. 

APPEAL  from  the  Circuit  Court  for  Manitowoo  County^ 
This  action  was  brought  under  the  statute  (R.  S.,  1020^ 
sees.  4255,  4256)  to  recover  damages  for  the  alleged  negli- 
gence of  the  defendant  railway  company,  which  caused  the 
death  of  the  plaintiffs  intestate,  Charles  W.  C.  Zibell.  The 
plaintiff  had  a  verdict  for  $3,500,  and  the  defendant  com- 
pany has  appealed  from  the  judgment  rendered  pursuant 
thereto. 

The  material  facts,  stated  as  strongly  for  the  plaintiff  as 
the  testimony  will  warrant,  are  these:  The  railway  of  the 
defendant,  extending  westerly  from  the  city  of  Manito- 
woc, crosses  a  ravine  about  one  mile  west  of  that  city.  This 
ravine  is  about  two  hundred  an^  fifty  feet  wide,  and  from 
thirty  to  thirty-six  feet  deep  from  the  railway  track  to  the 
bottom  thereof.    Over  twenty  years  ago  an  embankment  of 
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earth  was  put  into  J;he  ravine  where  the  railway  crosses,  but 
not  high  enough  for  the  track.  The  track  was  built  upon 
piles  driven  into  the  embankment  for  that  purpose.  Four  or 
five  years  before  the  accident  complained  of  the  company 
raised  the  embankment  to  the  track,  by  dumping  in  earth 
from  the  track  above.  The  piles  were  left  standing,  how- 
ever, and  the  track  still  rested  upon  them.  When  completed 
the  embankment  was  one  hundred  and  ten  feet  wide  at  the 
bottom  and  fourteen  feet  at  the  top,  with  a  uniform  slope. 
A  culvert  was  placed  in  the  bottom  of  it,  a  little  east  of  the 
center  of  the  ravine,  through  which  was  discharged  the 
water  of  a  small  stream  running  southerly  and  emptying  int^ 
the  Manitowoc  river  a  short  distance  south  of  the  railway. 
In  April,  1881,  by  reason  of  unusually  heavy  rains,  the  cul- 
vert became  obstructed  and  failed  to  discharge  all  of  the 
water  running  in  the  stream.  Consequently  the  waters  rose 
upon  the  north  side  of  the  embankment.  At  this  time  one 
Jerry  Donohue  was  the  assistant  "superintendent,  and  one 
Charles  Ramus  was  roadmaster  of  the  defendant's  railway, 
and  the  plaintiffs  intestate  was  foreman  of  the  section  which 
included  that  portion  of  the  railway  constructed  across  the 
ravine.  They  had  been  in  the  service  of  the  railway  com- 
pany in  these  respective  capacities  for  several  years.  They 
ranked  in  authority  in  the  order  above  named. 

The  conductor  of  a  train  which  passed  over  the  embank- 
ment on  Saturday  morning,  April  23d,  examined  the  em- 
bankment before  running  his  train  over  it.  He  was  ordered 
to  do  so  by  the  train  dispatcher  at  Manitowoc.  This  con- 
ductor found  the  embankment  settled  a  little  away  from  the 
ties  (he  does  not  say  at  what  points),  but  regarded  it  safe  to 
run  his  train  over  it  because  the  track  rested  on  the  piles. 
He  noticed  no  considerable  accumulation  of  water  above  the 
embankment.  On  the  neit  day  another  conductor  ex- 
amined the  embankment  and  found  the  bank  washed  away 
on  the  upper  side  at  the  west  end,  but  not  to  the  track,  and 
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the  track  was  pushed  out  of  line.  The  water  was  then 
within  ten  or  twelve  feet  of  the  track.  This  conductor  de- 
clined to  cross  the  ravine  with  his  train,  which  otherwise 
would  have  gone  west  from  Manitowoc  the  next  morning. 
The  assistant  superintendent,  Donohue,  also  visited  the 
placB  on  Sunday,  April  24th,  and  examined  the  embank- 
ment, lie  found  the  culvert  partly  oj^en,  and  saw  indica- 
tions which  satisfied  him  that  the  water  above  the  railway 
was  falling.  He  did  not  see  Zibell,  the  plaintifFs  intestate, 
on  that  day.  Early  on  Monday  morning,  April  25th,  Zibell 
went  to  Manitowoc  and  informed  Donohue  that  the  culvert 
was  entirely  stopped,  and  that  he  did  not  consider  the  em- 
bankment safe  for  the  passage  of  trains.  Donohue  imme- 
diately went  out  to  the  ravine.  Kamus,  the  roadmaster, 
reached  there  about  the  same  time.  They  found  a  construc- 
tion train  with  a  gang  of  men  on  the  west  side  of  the  ravine, 
under  the  charge  of  one  Cohn,  the  conductor  of  the  train. 
Donohue  decided  to  relieve  the  pressure  upon  the  embank- 
ment by  digging  a  ditch  at  the  east  end,  through  the  em- 
bankment, for  the  discharge  of  the  water,  and  directed 
Ramus  to  have  Cohn's  men  do  it.  Thereupon  Ramus  set 
about  eighteen  of  those  men  —  which  was  as  many  as  could 
work  there  to  advantage  —  to  digging  the  ditch.  It  was 
dug  close  to  the  hard  ground,  which  formed  the  east  side  of 
the  ravine  —  within  two  feet  of  it.  The  water  in  the  ravine 
was  then  about  ten  feet  below  the  railway  track.  Donohue 
did  not  see  Zibell  after  the  latter  reported  to  him  at  Manito- 
woc, but  Zibell  returned,  crossed  the  ravine  to  where  the 
construction  train  stood,  then  went  back  and  worked  in  the 
ditch  with  Cohn's  men.  Ramus  saw  him  at  work,  but  gave 
him  no  direction  to  work  there. 

Soon  after  the  men  commenced  digging  the  ditch  Cohn 
observed  that  the  sides  of  the  bank  were  settling  near  the 
west  end  of  the  ravine ;  that  it  "  would  drop  about  every  five 
or  six  minutes,  may  be,  a  couple  of  inches."    He  called 
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Donohue's  attention  to  this  indication.  Soon  after,  the  latter 
directed  Cohn  to  have  his  men  cave  down  the  bank  near  the 
center  of  the  bridge,  to  stop  an  apparent  leakage  at  that 
point.  The  water  bubbled  up  there,  indicating  that  it  was 
penetrating  the  embankment.  Cohn  executed  the  ord^,  but 
thought  it  a  dangerous  place  for  his  men.  Donohue  thought 
there  was  no  danger.  Cohn  cautioned  his  men  to  be  ready 
to  escape  should  an  alarm  be  given,  and  directed  his  brake- 
man  to  remove  the  tools  from  the  bridge.  A  few  momenta 
later  the  water  broke  through  the  embankment,  about  one 
hundred  feet  west  of  the  east  end,  and  swept  it  away,  leav- 
ing the  piles  and  railway  track  standing.  Cohn  gave  the 
alarm,  and  his  men  at  work  caving  off  the  bank  all  escaped 
along  the  track  to  the  west  side  of  the  ravine,  as  did  also 
himself  and  his  brakeman.  Donohue  described  the  break 
thus:  "I  was  about  the  middle  of  the  embankment,  and  I 
looked  down  and  saw  a  body  of  earth  move  right  out  to- 
wards the  river.  It  was  clear  down  at  the  very  base  of  the 
slope,  moving  out."  At  the  same  time  he  saw  some  men  — 
he  thinks  two,  but  Ramus  says  there  were  three  —  running^ 
from  the  east,  along  the  south  side  of  the  embankment,  to- 
wards the  break.  He  called  to  them  to  run  the  other  way, 
when,  his  own  peril  appearing  imminent,  he  escaped  along- 
the  track  to  the  west  side  of  the  ravine.  Immediately  before 
the  break  the  yard-master  of  the  defendant  company  at 
Manitowoc,  and  the  boss  carpenter,  were  on  the  embankment 
at  the  center,  watching  the  settling  of  the  embankment. 
Seeing  that  the  water  had  got  through,  they  ran  for  the 
east  end,  the  yard-master  giving  an  alarm.  About  the  same 
time.  Ramus,  who  was  standing  on  the  track,  immediately 
over  the  ditch,  saw  that  the  water  had  got  through^  and 
gave  the  alarm,  ordering  the  men  to  run  for  their  lives. 
Most  of  them  went  upon  the  high  ground  at  the  east  side  of 
the  ravine,  which  was  easy  of  access  and  ascent  from  either 
end  of  the  ditch,  and  all  of  them  escaped  to  such  high 
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ground  except  those  who  ran  west.  Of  these,  two  were 
washed  down  by  the  water,  but  finally  escaped.  Eamus 
called  to  these  men  several  times  to  run  the  other  way. 
Zibell  was  seen  by  no  witness  after  the  men  left  the  ditch, 
and  his  remains  have  not  been  found.  The  plaintiffs  claim 
is  that  he  was  one  of  those  who  ran  west  from  the  ditch, 
was  washed  away  with  the  others,  and  lost  his  life.  The 
<X)urt  submitted  that  question  to  the  jury,  and  the  jury  must 
have  found  that  he  came  to  his  death  at  that  time.  At  the 
time  of  the  break,  the  ditch  was  sunk  to  within  two  or  three 
feet  of  the  water,  and  there  were  sixteen  or  eighteen  men  at 
work  therein. 

For  the  appellant  there  was  a  brief  by  CottriUy  Cary  cfe 
Ha/nson^  and  oral  argument  by  Mr.  A.  L.  Cary.  They  argued, 
among  other  things,  that  the  undisputed  evidence  showed 
that  Zibell  actually  had,  or,  under  the  circumstances,  was 
chargeable  with,  knowledge  of  all  the  risks  and  dangers 
incident  to  the  work  of  digging  the  ditch,  or  at  least  that 
his  knowledge  was  equal  to  that  of  Donohue  or  Eamus ; 
that  he  voluntarily  went  to  work  and  assumed  the  hazards 
incident  thereto;  and  that  after  the  danger  to  the  men  in 
the  ditch  became  imminent  both  Donohue  and  Eamus  did  all 
that  was  in  their  power  to  relieve  the  men  and  direct  them 
to  a  place  of  safety.  Naylor  v.  C.  <&  N.  W.  Railway  Co.y 
-53  Wis.,  661;  Strahlendorf  v.  RoaerUhal,  30  id.,  674;  Flarir 
nagan  v.  C.  <&  N.  W.  Railway  Co.^  50  id.,  462 ;  Steffen  v.  C. 
<fe  N.  W.  Railway  Co.y  46  id.,  259 ;  Sullivan  v.  India  Manufg 
Co.,  113  Mass.,  396;  Ladd  v.  New  Bedford  Railroad  Co.,  119 
id.,  412;  Lovejoy  v.  B.  &  L.  Railroad,  125  id.,  79;  Davis  v. 
D.  (&  M.  Railway  Co.,  20  Mich.,  105 ;  Rail/road  Co.  v.  Gild- 
^sleeve,  33  id.,  133;  Cooley  on  Torts,  551-555;  Hayden  v. 
SmitkviUe  Mam/af^g  Co.,  29  Conn.,  548;  Railroad  Co.  v. 
Austin,  40  Mich.,  247;  2  Thompson  on  Neg,  992,  §  12, 1008, 
§  15,  1016,  §  21;  Thayer  v.  Railroad  Co.,  22  Ind.,  26;  Zeon- 
ard  V.  Collins,  70  N.  T.,  90;  Gibson  v.  Erie  Railway  Co.,  63 
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id.,  449 ;  Railroad  Co,  v.  Simmons^  14  Chi.  Leg.  News,  406. 
It  was  error  to  permit  the  jury  to  consider  the  probable  loss 
to  the  children  as  well  as  to  the  widow  of  the  deceased. 
Woodward  v,  O.  db  iT.  W.  Railway  Go,,  23  Wis.,  400.  Don- 
ohue  and  Earaus  were  fellow  servants  of  Zibell.  They  were 
working  for  the  same  master  and  at  the  time  were  engaged 
in  the  same  undertaking.  If  he  met  his  death  through  their 
negligence  (of  which,  however,  there  was  no  evidence),  the 
defendant  js  not  liable.  Howdla  v,  Sted  Co,,  11  Moak's  Eng. 
R.,  153;  Railway  Co.  v.  Murphy,  5  Am.  R,  48;  Mann  v» 
Mill  Co,,  14  Am.  Law  Reg.,  725 ;  Sherman  v.  Railway  Co,y 
17  N.  Y.,  153;  Moak's  Underbill  on  Torts,  52-61,  692;  Rail- 
road  Co,  v,  Simmons,  14  Chi.  Leg.  News,  406;  Uowland  v. 
Railway  Co,,  54  Wis.;  226. 

For  the  respondent  there  was  a  brief  by  ^ash  &  Na%K 
and  A.  J,  Schmitz,  and  oral  argument  by  Mr,  L,  J,  Nash. 
They  contended,  inter  alia:  1.  There  was  evidence  of  negli- 
gence sufficient  to  go  to  the  jury.  Strahlendorf  v,  Rosen- 
thai,  30  Wis.,  674;  Wedgwood  v.  C.  <&  N.  W.  Railway  Co,y 
41  Wis.,  478 ;  Connolly  v.  Poillon,  41  Barb.,  366 ;  Austin  v. 
Steamboat  Co.,  43  N.  T.,  75 ;  Railway  Co,  v,  Conroy,  61  111., 
162;  C,  <&  N.  W.  Raikoay  Co.v,  Sweet,  45  id.,  197;  Coombs 
V,  New  Bedford  Cordage  Co.,  102  Mass.,  672;  (?'C<m/k>r  v. 
Adam^,  120  id.,  427;  Ryan  v.  Fowler,  24  N.  T.,  410;  Bax- 
ter V.  Roberts,  44  Cal.,  187;  Walsh  v.  Mannfg  Co,,  110 
Mass.,  23 ;  Steele  v,  Burkhardt,  104  id.,  59 ;  2  Thompson  on 
Neg.,  974,  979,  992;  Zalar  v.  C,  B,  ds  Q.  Railroad  Co,,  52 
111.,  401;  Shearm.  &  Redf.  on  Neg.,  sees.  36,  94;  Laning  v. 
N.  T.  C,  RoAlway  Co,,  49  N.  T.,  521.  2.  The  instruction 
to  the  jury  relative  to  the  measure  of  damages  was  not 
erroneous.  The  action  is  only  in  form  an  action  by  the  ad- 
ministrator of  the  deceased  person.  In  all  other  respects  it 
is  to  be  regarded,  and  is  governed  by  the  same  rules,  as  an 
action  brought  directly  by  the  beneficiaries  themselves. 
Whit<m  V.  C.  (&  N.  W.  Rail/way  Co,,  21  Wis.,  305 ;  PoUer  v. 
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C.  &  N.  TT.  Railway  Co.,  id.,  372;  Woodwa/rd  v.  C.  &  N. 
W.  Railway  Co.,  23  id.,  400 ;  Regan  v.  C,  31.  cfc  St  P.  Railway 
Co.,  51  id.,  599;  Ewm  v.  C.  dk  iV^.  W.  Railway  Co.,  38  id., 
626.  It  follows  that  the  objection  that  the  complaint  has 
improperly  joined  the  children  as  beneficiaries,  and  has  im- 
properly joined  two  or  more  causes  of  action,  was  waived 
because  taken  neither  by  demurrer  nor  answer.  R.  S.,  sec, 
2659,  subd.  4,  5;  Id.,  sees.  2653-4.  In  this  case,  though 
the  nature  of  the  recovery  sought  was  distinctly  stated  in  the 
complaint,  no  objection  to  the  rule  of  damages  stated  in  the 
instruction  was  taken  in  the  court  below,  save  by  an  excep- 
tion filed  without  notice  to  the  plaintiff.  Nor  was  the  error, 
if  any,  in  the  instruction  made  one  of  the  grounds  of  the 
motion  for  a  new  trial.  That  a  general  demurrer  does  not 
reach  defects  of  parties  nor  misjoinder  of  causes  of  action, 
and  that  a  general  denial  waives  these  objections,  see  Mor- 
row V.  La/vorence  University ^  7  Wis.,  574;  Cary  v.  Whederj 
14  id.,  281 ;  Jessup  v.  City  Bank^  id,,  331 ;  StiUweU  v.  Kel- 
logg, id.,  461;  Mead  v.  Bagndlly  15  id.,  156;  Faesi  v.  Godzy 
id.,  231 ;  Hachett  v.  Bonnell,  16  id.,  471 ;  Jones  v.  Hughes,  id., 
683 ;  Kimball  ^?.  Noyes,  17  id.,  695 ;  Burhop  v.  MHwa/uhee, 
18  id.,  431 ;  Robins  v.  DeveriU,  20  id.,  142 ;  Baird  v.  Mo- 
Conkey,  id.,  297.  The  motion  for  a  new  trial  was  a  waiver 
of  all  exceptions  not  therein  specified.  Nislit  v.  Gill,  38 
Wis.,  657;  Cohn  v.  Stewart,  41  id.,  527;  Wells  v.  Perhins,  43 
id.,  163;  Meno  v.  Hoeffd,  46  id.,  282;  BarJcow  v.  Sanger,  47 
id.,  500;  Pettit  v.  Harrdyn,  42  id.,  434;  Mayor  v.  Hamilton 
Fire  Ins.  Co.,  10  Bosw.,  837;  Cumings  v.  Morris,  3  id.,  560; 
Philhin  v.  Patrick,  6  Abb.  Pr.  (K  S.),  284;  Rigney  v.  Sav- 
ory, id.,  284,  note;  Russell  v.  Duflon,  4  Lans.,  399;  Steinman 
V.  Tdiva/r,  13  Mo.,  590;  Oales  v.  Shipp,  2  Bibb,  241.  The 
defendant's  failure  to  object  to  the  evidence  in  so  far  as  it 
was  intended  to  prove  injuries  sustained  by  the  children  was 
a  waiver  of  the  objection  that  they  were  not  beneficiaries  of 
the  action.     TomUnsan  v.  Wallace,  16  Wis.,  224;  Buffalo  R. 
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H,  Co.  V.  JBratnardy  9  N.  T.,  100 ;  Zevin  v.  Ruasd^  42  id., 
251.  That  the  instruction  was  actually  correct,  see  Seaman 
V.  Farmers'  L.  <&  T,  Co.,  15  Wis.,  578;  FoUer  v.  C.  cfe  iT.  W. 
Failway  Co.,  21  id.,  372;  Woodward  v.  C.  cfe  iT.  W.  Fail- 
loay  Co.,  23  id.,  400;  CasteUo  v.  Landwehr,  28  id.,  522;  Ewen 
V.  C.  ds  N.  W.  Failway  Co.,  38  id.,  613;  Kdley  v.  C,  M.  & 
-St.  F.  Failway  Co.,  50  id.,  381 ;  Fegam,  v.  C,  M.  <&  Si.  F. 
Failway  Co.,  51  id.,  599.  3.  To  the  point  that  Donohue  and 
liamus  were  not  fellow  servants  of  Zibell,  counsel  cited: 
BrabUts  v.  C.  <&  N.  W.  Failway  Co.,  38  Wis.,  289;  ShvUz  v. 
C,  M.  (&  St.  F.  FaUway  Co.,  40  id.,  589;  S.  C,  48  id.,  375; 
Wedffwood  v.  C.  &  iT.  W.  Failway  Co.,  41  id.,  478;  S.  C, 
44  id.,  44;  Besaex  v.  C.  cfe  iT.  W.  Failway  Co.,  45  id.,  477; 
Flannagan  v.  C.  cfe  N.  W.  Failway  Co.,  50  id.,  462 ;  Berg  v. 
C,  M.  (&  St.  P.  Failway  Co.,  id.,  419 ;  Laning  v.  N.  T.  C. 
Failway  Co.,  49  K  Y.,  533;  Brickner  v.  N.  T.  C.  Fail- 
way  Co.,  id.,  672;  FUke  v.  B.  c&  A.  Failway  Co.,  53  id.,  549; 
Chamberlain  v.  M.  cfe  M.  Failroad  Co.,  7  Wis.,  425 ;  S.  C, 
11  id.,  238;  Mosdey  v.  Chamberlain,  18  id.,  700;  Cooper  v. 
M.  dk  F.  du  C.  Failroad  Co.,  23  id.,  668;  Staler  v.  C.  cfe  If. 
W.  Failway  Co.,  46  id.,  497 ;  Chapmam.  v.  Erie  Failway  Co., 
55  N.  Y.,  579 ;  Malone  v.  Ilaihaway,  64  id.,  5 ;  Besd  v.  N. 
T.  C.  cfe  H.  F.  Failway  Co.,  70  id.,  171 ;  Booth  v.  B.  cfe  A. 
FailAJoay  Co.,  73  id.,  38;  Failroad  Co.  v.  Fort,  17  Wall.,  553; 
Z.  cfe  N.  Failway  v.  CoUins,  2  Duv.  (Ky.),  114;  C.  &  N.  W. 
FaUway  v.  Bayfield,  37  Mich.,  205 ;  Lalor  v.  C,  B.  cfe  Q. 
Fail/road  Co.,  52  111.,  401;  Thompson  on  Neg.,  1028-1031; 
MUler  V.  U.  F.  Failway,  12  Fed.  Eep.,  600;  13  Cent.  L.  J., 
407. 

Lyon,  J.  It  is  obvious  that  neither  of  the  facts  (if  either 
is  a  fact),  that  the  culvert  in  the  bottom  of  the  ravine,  through 
the  embankment,  was  too  small,  or  that  the  ditch  which  was 
being  made  to  relieve  the  pressure  of  water  against  the  em- 
bankment was  not  cut  in  the  proper  place,  furnishes  ground 
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of  recovery  in  this  action.  The  plaintiffs  intestate  was 
specially  charged  by  his  employment  to  look  after  this  portion 
of  the  railway,  and  is  presumed  to  know  —  doubtless  did 
know  —  its  condition  on  the  morning  of  April  25th,  and  the 
probable  results  of  cutting  a  ditch  through  the  embankment 
at  the  east  end,  as  well  as,  and  perhaps  better  than,  any  other 
person.  Hence,  conceding  that  he  was  in  the  line  of  his  duty 
when  he  voluntarily  went  to  work  in  the  ditch,  because  he 
knew  all  the  dangers  of  the  employment  which  were  then 
apparent  to  any  one  he  took  upon  himself  the  risk  of  those 
dangers.  Naylor  v.  G.  &  N.  W.  Baihoay  Co.,  53  Wis.,  661 ; 
Howland  v.  M.,  Z.  8.  ds  W.  Railway  Go.^  54  Wis.,  226.  If  the 
defendant  company  is  liable  at  all  in  this  action,  it  is  because 
Donohue,  the  assistant  superintendent  of  its  railway,  who 
^^  there  in  charge  of  operations,  failed  to  notify  the  de- 
ceased of  the  facts  communicated  to  him  by  Cohn  concern- 
ing the  settling  of  the  sides  of  the  embankment,  and  the 
further  fact  that  there  was  a  bubbling  of  the  water  in  the 
center,  indicating  a  leakage  there,  and,  perhaps,  an  early 
break.  The  testimony  does  not  tend  to  show  any  other  fact 
upon  which  a  charge  of  negligence  can  be  predicated  against 
the  defendant.  Cohn  was  working  his  men  at  the  west  end 
of  the  bridge  when  he  observed  the  settling  of  the  bank 
which  he  communicated  to  Donohue.  The  bank  had  fallen 
considerably  on  Sunday,  April  24th,  and  when  the  deceased 
went  over  it  on  the  morning  of  the  25th  it  had  fallen  so  that 
the  ends  of  the  ties  projected,  and  the  stringers  upon  which 
they  rested  were  visible.  The  bank  had  settled  during  the 
night.  All  this  the  deceased  knew,  or  must  be  presumed  to 
have  known,  for  he  had  opportunity  to  know  it,  and  it  was 
his  duty  to  know  it.  There  is  little  or  no  evidence  tending 
to  show  that  the  bank  settled  much  more  rapidly  after  the 
men  went  to  work  digging  the  ditch  than  it  did  before,  or, 
at  least,  that  Donohue  had  any  knowledge  that  it  was  set- 
tling materially  faster  until  the  break  occurred.  Besides,  the 
Vol.  LV— 87 
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point  of  Cohn's  observations  thus  communicated  to  him  was 
two  hundred  and  fifty  feet  distant  from  where  the  deceased 
was  at  work.  But  conceding  that  the  facts  communicated 
by  Cohn,  and  the  appearance  of  the  water  near  the  cjnter  of 
the  embankment,  indicated  that  the  water  would  (as  it  did) 
soon  force  a  passage  through  the  embankment  at  that  point, 
it  by  no  means  follows  that  Donohue  was  negligent  in  failing 
to  notify  the  deceased  of  those  facts.  We  find  nothing  in 
the  testimony  tending  to  show  that  there  was  any  reasonable 
ground  to  apprehend  that  the  breaking  of  the  water  through 
the  embankment  where  those  indications  of  a  break  were  dis- 
covered (which  at  the  nearest  point  was  one  hundred  feet  or 
more  from  the  ditch),  would  put  in  jeopardy  the  men  at  work 
in  the  ditch ;  or,  at  least,  not  until  after  they  would  have 
ample  time  to  go  upon  the  adjacent  high  ground.  Befoje 
the  place  where  the  ditch  was  being  dug  could  become  in- 
volved, an  hundred  feet  or  more  of  earth  in  length,  thirty  to 
thirty-six  feet  in  height,  and  one  hundred  and  ten  feet  wide 
at  the  bottom,  sloping  to  fourteen  feet  at  the  top,  had  to  be 
washed  out,  and  the  process  would  be  retarded  by  the  piles 
driven  at  short  intervals  in  the  old  embankment,  and  reach- 
ing up  to  the  road-bed. 

Under  these  circumstances,  we  do  not  think  it  was  negli- 
gence that  Donohue  failed  to  notify  the  men  in  the  ditch 
that  the  sides  of  the  embankment  at  the  west  end  were  set- 
tling two  inches  every  five  or  six  minutes,  and  that  in  the 
center  the  water  bubbled  up  in  a  manner  which  indicated  that 
it  was  working  through  the  embankment  and  might  break 
through  at  any  moment.  "We  perceive  nothing  in  the  case 
which  made  it  the  duty  of  Donohue,  in  the  exercise  of  reason- 
able qaution  and  prudence,  to  give  such  notice.  Working 
within  less  than  a  pace  of  the  solid  bank  of  the  ravine, 
which  they  could  easily  go  upon  and  ascend  in  a  few  seconds 
out  of  the  reach  of  possible  danger,  and  all  reasonable  prob- 
abilities being  that  they  were  in  no  imminent  or  even  prob- 
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able  danger,  to  hold  that  such  a  notice  was  required  to  be 
given  to  these  men  would  be  holding  the  defendant  to  a  degree 
of  caution  not  required  by  the  law.  We  have  considered  the 
question  of  negligence  on  the  assumption  that  the  defendant 
company  is  responsible  for  the  negligence  of  Donohue,  who 
represented  it  and  stood  in  its  place  at  the  time  of  the  acci- 
dent. The  views  above  expressed  render  it  unnecessary 
definitely  to  determine  that  proposition.  Ramus,  the  road- 
master,  was  subordinate  to  Donohue,  and  acted  under  his 
orders.  His  relation  to  the  deceased  was  undoubtedly  that 
of  a  co-employee.  If  the  power  and  authority  of  the  com- 
pany was  invested  in  any  one  on  the  occasion  in  question,  it 
was  in  Donohue  and  not  in  Ramus.  We  have  also  assumed, 
for  the  purposes  of  the  case,  that  the  deceased  was  free  from 
aiegligence  contributing  to  his  death.  A  motion  for  a  new 
trial,  on  the  ground  (among  others)  that  the  verdict  was 
against  the  evidence,  was  denied.  For  the  reasons  above 
stated  we  think  it  should  have  been  granted.  The  plaintiff 
claimed  in  his  complaint  for  damages  to  the  widow  and  chil- 
dren of  the  deceased  resulting  from  his  death,  and  the  jury 
were  instructed  that  such  damages  were  recoverable  in  the 
action.  This  was  error.  Damages  sustained  by  the  widow 
alone  are  all  that  can  be  recovered  under  the  statute. 

The  judgment  must  be  reversed  and  the  cause  remanded 
for  a  new  trial. 

By  the  Court — It  is  so  ordered. 
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Thb  a.  0.  Conn  Company  vb.  Tfe  Littlb  Suamioo  Lumber 

AND  Manufactubino  Compant  and  another. 

September  jW—  October  10,  1889, 

PLBADma:     NuiSANCB:    Damages.     Complaint  construed:     It^furiea 
peculiar  to  plaintiff:    Cfeneral  allegations  of  damage. 

A  complaint  show9  that  unlawful  obetructions  (describing  them  and 
their  effects),  have  been  placed  by  the  defendants  in  a  public  navi- 
gable river,  and  alleges  that  the  plaintiff  *'  fbr  many  years  last 
past,  and  during  all  the  time  hereinafter  mentioned,  has  been  tbe 
owner  of  a  large  saw-mill  on  said  river;"  that  the  said  ''obstruc- 
tions in  said  stream  are  especially  injurious  to  the  plaintiff,  and 
that  the  only  way  in  which  it  can  carry  on  its  business  at  its  said 
mill  is  by  floating  logs  down  said  stream  to  furnish  stock  for  run- 
ning the  same;  that  the  logs  of  the  plaintiff  are  continually  de- 
layed by  said  obstructions,  and  its  mill  is  frequently  compelled  to 
be  idle  f o/  want  of  logs  at  times  when  it  could  readily  have  a  full 
stock  of'  logs  in  its  pond  adjacent  to  its  said  mill,  were  they  not 
kept  back  by  said  acts  of  the  defendants;"  and  that  by  reason  of 
said  wrongful  acts  of  the  defendants  and  the  maintenance  of  said 
obstructions  in  said  stream  by  them  the  plaintiff  **  has  been  dam- 
aged during  the  year  1878  and  1879  to  the  amount  of  $5,000."  The 
sufficiency  of  the  complaint  having  been  objected  to  for  the  first 
time  at  the  trial,  held: 

1.  The  facts  stated  show  injuries  to  the  plaintiff  peculiar  to  it- 
self, for  which  it  may  recover  damages. 

2.  Though  in  aU  allegations,  except  the  last,  the  present  time  is 
used,  and  there  are  no  express  allegations  that  during  that  time 
the  plaintiff  did  float  logs  down  the  river  to  its  mill  for  manufact- 
ure there,  and  that  such  logs  were  delayed  by  the  obetructions  to  its 
damage,  yet,  construing  the  whole  complaint  liberally,  the  former 
allegations  cover  the  time  mentioned  in  the  last  and  should  not  be 
restricted  to  the  time  when  the  complaint  was  made. 

8.  That  the  allegations  of  damage  are  general  and  indefinite  is 
not  a  ground  of  demurrer,  but  can  be  remedied  only  by  a  motion 
to  make  them  more  definite  and  certain. 

APPEAL  from  the  Circuit  Court  for  JFbnd  du  Lao  County. 
The  case  is  thus  stated  by  Mr.  Justice  Tatloe: 
^^In  this  action  the  plaintiff's  complaint  alleges  Hhat  it  is 
a  corporation  duly  created  and  organized  under  the  laws  of 
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this  state  for  the  purpose  of  engaging  in,  and  actually  en- 
gaged in,  the  business  hereinafter  mentioned.'  '  That  for 
many  years  last  past,  and  during  all  the  Ume  hereinafter 
mentioned^  it  has  been  the  owner  of  a  large  saw  and  shingle 
mill,  situated  upon  the  bank  of  the  Little  Suamico  river,  in 
Oconto  county,  Wisconsin,  upon  the  east  half  of  section  24, 
township  26,  range  20.'  The  complaint  then  alleges  in  sub- 
stance that  the  defendants,  during  the  same  time,  owned, 
occupied  and  operated  a  like  mill  on  the  bank  of  the  same 
river,  on  the  west  half  of  the  same  section,  but  above  the  mill 
of  the  plaintiff;  and  that  the  only  practicable  way  in  which 
the  plaintiff  can  secure  pine  saw-logs  for  manufacture  into  lum- 
ber and  shingles  at  its  mill  is  to  cut  them  from  lands  several 
miles  distant  from  said  mill,  put  them  into  said  river,  and 
float  them  down  said  river  to  said  mill.  The  complaint  then 
alleges  that  said  river  is  a  public  and  navigable  stream,  and 
has  been  used  by  the  public  for  more  than  twenty  years  last 
past ;  that  the  defendants  .  have  wilfully  obstructed  said 
stream,  and  created  a  common  nuisance  therein  in  the  fol- 
lowing ways;  and  then  sets  out  the  building  of  a  dam  across 
said  stream  about  six  miles  above  the  plaintiff's  mill,  which 
so  obstructs  the  stream  Hhat  it  is  almost  impossible  to  float 
any  logs  down  said  stream  past  said  dam,  and  is  entirely  im- 
possible to  float  logs  down  said  stream  as  rapidly  as  if  said  dam 
were  not  there;'  that  the  slide  left  open  in  the  dam  is  only 
six  feet  wide,  when  it  ought  to  have  been  eighteen  or  twenty 
feet  wide  for  the  successful  driving  of  logs  through  the  same; 
that  about  two  miles  below  the  dam  above  described  the 
defendants  have  constructed  and  maintained  another  dam 
across  said  stream,  for  the  purpose  of  creating  a  large  pond 
in  which  to  store  the  logs  of  the  defendants;  that  said  last 
named  dam  creates  a  pond  a  mile  in  length ;  that  the  current 
through  the  same  was  and  always  has  been  very  slow;  that 
the  waters  of  the  river  coming  from  above,  in  seasons  of  high 
water,  have  brought  down  a  large  amount  of  sand  and  dirt, 


Digitized  by 


Google 


582  SUPREME  COUET  OF  WISCONSIN, 

l^e^A^  C.  Conn  Co.  vs.  The  Little  Suamico  Lumber  and  Manufg  Co. 

which  has  settled  in  the  comparatively  still  water  of  said 
pond,  and  formed  bars,  which  seriously  obstruct  the  naviga- 
tion of  that  portion  of  the  river  with  logs,  and  constitute  a 
serious  obstruction  to  said  stream,  and  are  a  common  and 
public  nuisanca 

"  It  then  alleges  that  defendants  have  constructed  booms 
and  dividing  piers  in  said  pond,  so  that  logs  not  owned  by 
the  defendants,  coming  down  said  river  may  be  separated 
from  the  defendants'  logs,  and  that  there  is  a  slide  in  such 
dam  through  which  the  logs  of  other  persons  are  compelled 
to  pass;  that  the  stream  above  said  pond  and  dam  is  small; 
that  the  logs  can  only  be  brought  down  the  same  by  creating 
large  floods  of  water  by  means  of  dams  located  at  different 
points  along  said  stream,  and  that  the  capacity  of  said  dams 
is  such  that  said  floods  can  only  last  for  a  few  hours  at  one 
time.  It  then  alleges  that  the  dividing  piers  of  the  defend- 
ants are  placed  too  high  up  in  said  pond,  so  that  where  large 
quantities  of  logs  come  down  said  stream  they  are  stopped 
in  the  narrow  stream  above  the  pond;  that  they  block  up 
the  same,  and  become  jammed  in  said  narrow  stream;  that 
the  logs  can  only  be -passed  through  the  dividing  piers  very 
slowly,  and  as  the  flood  subsides  in  the  course  of  two  or  three 
hours,  the  great  bulk  of  the  logs  which  have  been  brought 
down  are  left  aground  in  the  narrow  and  shallow  bed  of  said 
stream  and  pond;  whereas,  if  said  dividing  piers  were  placed 
further  down  in  said  pond  and  nearer  to  the  said  dam,  the 
mass  of  logs  brought  down  by  the  flood  would  be  brought  at 
once  into  said  pond,  and  could  be  readily  divided  thereafter 
without  suffering  any  delay  on  account  of  the  subsidence  of 
the  water;  that  the  passage  left  for  the  use  of  those  navigat- 
ing the  river  is  too  narrow ;  that  the  passage  and  slide  in  the 
dam  should  be  ten  feet  wide  for  the  convenient  floating  of 
logs  down  said  stream  and  through  the  dam,  whereas  the 
slide  and  only  opening  in  said  dam  is  only  eight  feet  wide. 
It  also  alleges  that  the  slide  in  the  dam,  left  for  the  public 
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use,  is  upon  the  north  side  of  the  pond,  and  that  defendants 
for  their  own  use  have  another  slide  or  opening  on  the  south 
side  thereof,  and  that  the  effect  of  such  second  opening  is  to 
draw  the  water  out  of  said  pond  and  away  from  the  chan- 
nel left  in  said  pond  for  the  use  of  the  public,  to  such  an 
extent  that  sufficient  water  is  not  left  in  said  pond  or  river 
for  the  use  of  plaintiff  or  others  desiring  to  float  logs  down 
said  stream  to  points  below  said  defendants'  dam.  After 
thus  setting  out  at  great  length  the  obstructions  placed  in 
the  river  by  the  defendants,  and  showing  the  effect  which 
such  obstructions  had  in  impairing  the  navigability  thereof, 
the  complaint  proceeds  as  follows: 

" '  The  plaintiff  further  sho\ys  that  said  several  obstructions 
in  said  stream  are  especially  injurious  to  it,  and  that  the  only 
way  in  whiob  the  plaintiff  can  carry  on  its  business  at  its  said 
mill  is  by  floating  logs  down  said  stream  to  furnish  stock  for 
running  the  same;  that  the  logs  of  plaintiff,  in  coming  down 
said  stream,  are  continually  delayed  by  said  obstructions,  and 
plaintiflTs  mill  is  frequently  compelled  to  lie  idle  for  want  of 
logs  at  times  when  plaintiff  could  readily  have  a  full  stock 
of  logs  in  its  pond  adjacent  to  its  said  mill,  were  they  not 
kept  back  by  said  acts  of  the  defendants. 

" '  Plaintiff  further  alleges  that  by  reason  of  said  wrongful 
acts  of  the  defendants,  and  the  maintenance  of  said  obstruc- 
tions in  said  stream  by  them,  it  has  been  damaged  during 
the  year  1878  and  1879  to  the  amount  of  $5,000.' 

"  The  complaint  then  prays  judgment  that  the  obstructions 
be  abated  and  removed,  and  that  the  plaintiff  recover  dam- 
ages to  the  amount  of  $5,000. 

"To  this  complaint  the  defendants  filed  an  answer,  and  the 
case  was  continued  for  more  than  a  year,  and  when  brought 
on  for  trial  upon  the  issues  made  by  the  answer,  the  defend- 
ants objected  to  the  plaintiff  giving  any  evidence  in  support 
of  the  allegations  of  the  complaint,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
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The  objection  was  sustained  by  the  court,  and  final  judgment 
was  rendered  in  favor  of  the  defendants,  from  which  judg- 
ment the  plaintiff  appealed  to  this  court." 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Tracy  <&  Bailey.  To  the  point  that  the  complaint  shows 
special  injury  to  the  plaintiflf  for  which  it  may  maintain  the 
action,  they  cited :  Brown  v.  Watson^  47  Me.,  161 ;  Alexander 
V.  Kerr^  2  Rawle,  83;  Wood  on  Nuisances,  sees.  634,  636, 
642,  651,  658,  662,  665 ;  Pierce  v.  DaH,  7  Cow.,  609 ;  Laming 
V.  Smith,  4  Wend.,  10;  Powers  v.  Irish,  23  Mich.,  429;  Pran- 
cis  V.  SchoeUkopfy  53  N.  T.,  152;  Stetson  v,  Faxon,  19  Pick., 
147;  Wesson  v.  Washbumc,  13  Allen,  95 ;  Walker  v,  Shepardson, 
2  Wis.,  384 ;  Barnes  v.  Racine,  4  id.,  454 ;  Harper  v.  Mil- 
waukee, 30  id.,  365 ;  Pnos  v,  Hamilton,  27  id.,  256 ;  Greene  v. 
NwMiemacher,  36  id.,  50.  Damages  which  are^the  natural 
and  necessary  consequence  of  the  wrong  need  never  be  stated 
except  by  the  general  claim  for  damages.  Having  shown 
that  the  tort  specially  affected  the  plaintiflf,  damages  natu- 
rally resulting  from  it  follow  as  a  matter  of  course.  Schmidt 
V.  Pfeil,  24  Wis.,  452. 

For  the  respondent  there  was  a  brief  by  Hastings  cfe  Greene, 
and  oral  argument  by  Mr,  Hastings.  They  argued,  vnier  alia, 
that  in  an  action  by  a  private  individual  for  a  wrong  suf- 
fered from  a  public  nuisance,  particular  and  special  damage, 
differing  in  kind  and  not  simply  in  degree  from  that  sustained 
by  the  public  generally,  must  be  shown.  Pnos  v.  Hamilton, 
27  Wis.,  256 ;  Greene  v.  Jfimnema^her,  36  id.,  50 ;  Wood  on 
Nuisance,  sees.  618,  619;  Holmom  v.  Townsend,  13  Met.,  297; 
Dougherty  v.  Bunting,  1  Sandf.,  1.  As  no  cause  of  action 
arises  from  the  general,  damages,  the  gravamen  of  the  com- 
plaint—  the  gist  of  the  action,  is  the  special  damage  sus- 
tained, and  the  complaint  must  contain  a  specific  statement 
of  the  special  damage  or  it  will  be  held  bad  on  demurrer  or 
objection  and  not  cured  by  verdict.  Wood  on  Nuisance, 
sees.  829,  654;  Mayne  on  Damages,  417.    The  test  by  which 
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special  damages  are  distinguished  from  general,  also  fur- 
nishes the  test  for  determining  the  sufficiency  of  a  pleading. 
Those  are  general  damages  which  naturally  and  necessarily 
follow  from  the  facts  stated.  When  facts  are  set  forth,  in- 
tended to  show  special  damages,  they  must  be  such  as  show 
damages  naturally  and  necessarily  resulting  from  them.  If 
from  the  facts  alleged  damages  may  or  may  not  follow, 
according  to  the  existence  or  non-existence  of  other  facts,  it 
is  not  sufficient  for  the  pleader  to  stop  and  allege  that  dam- 
age did  result,  but  the  pleading  must  state  the  further  facts 
which  cause  the  damages  naturally  and  necessarily  to  fol- 
low. Damages  may  or  may  not  result  from  delay.  It  is 
not  enough  to  allege  delay  and  damage,  but  the  fact  or  facts 
which,  in  connection  with  the  delay,  produced  the  damage, 
must  be  stated.  Powers  v,  Irish,  23  Mich.,  437 ;  2  Sedgw. 
on  Dam.,  609 ;  Tobias  v.  Sartland,  4  Wend.,  540 ;  Squire  v. 
Gauld,  14  id.,  159;  Potter  v.  Froment,47  Cal.,  165;  21  Mch., 
151;  Parker  v.  Lowell,  11  Gray,  354;  Adams  v.  Barry,  10 
id.,  361.  In  this  case  the  complaint  fails  to  show  any  special 
injury  because:  (1)  It  does  not  allege  that  the  plaintiff  had 
any  logs  in  the  river  to  be  driven  or  was  operating  its  mill 
or  engaged  in  any  business  on  or  connected  with  the  river 
during  1878,  or  1879,  or  that  it  was  damaged  during  those 
years  by  delay  in  getting  logs  and  running  its  mill.  (2)  The 
only  fact  alleged  as  a  result  of  the  obstructions  is  dday  of 
logs  in  coming  down  the  stream,  resulting  in  plaintiff's  mill 
lying  idle  for  want  of  logs  at  times  when  it  could  have  a  full 
stock  but  for  the  obstructions.  There  is  no  allegation  of 
fact  necessarily  showing  that  damage  resulted  from  the 
delay.  See  Wood  on  Nuisance,  sees.  632,  637,  674;  WirUer- 
bottom  V.  Lord  Derby,  L.  R,  2  Exch.,  316 ;  Houch  v.  Wacktery 
34  Md.,  265 ;  HcHmam,  v.  Townsend,  13  Met.,  297. 

Taylob,  J.    The  only  question  to  be  determined  on  this 
appeal  is  whether  the  complaint  states  a  cause  of  action.    It 
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is  not  claimed  by  the  learned  counsel  for  the  respondents 
that  the  complaint  does  not  show  an  unlawful  obstruction  of 
the  stream  mentioned  in  the  complaint,  but  it  is  claimed  that 
the  facts  stated  do  not  show  that  the  plaintiff  has  suffered 
any  damage  from  such  obstruction  peculiar  to  itself,  and  for 
which  it  is  entitled  to  recover. 

That  a  party  may  recover  for  damage  to  himself,  his  prop- 
erty, or  business,  resulting  from  a  public  nuisance,  is  now  too 
well  settled  to  need  discussion,  and  is  not  questioned  by  the 
learned  counsel  in  this  case.  The  only  qualification  is  that 
the  damage  must  not  be  such  as  the  public  in  general  suffer 
by  reason  thereof.  Wood,  in  his  work  on  the  law  of  Nui- 
sance, p.  672,  §  642,  says:  '*To  illustrate,  we  will  take  the 
case  of  a  slaughter-house  erected  upon  a  public  street." 
"  To  all  who  come  within  the  sphere  of  its  effects  it  is  a  nui- 
sance, and  offends  the  senses  by  its  noxious  smells.  It  is  a 
common  nuisance  in  such  locality,  and  in  its  general  effects 
produces  a  common  injury.  But  to  those  living  upon  the 
street,  and  within  its  immediate  sphere,  it  is  both  a  common 
and  a  private  nuisance;  common  in  its  general  effects,  but 
private  in  its  special  effects  upon  those  living  there.  To  the 
public  generally  it  produces  no  injury  except  such  as  is  com- 
mon to  all ;  but  to  those  owning  property  in  its  neighborhood 
or  residing  there  it  produces  a  special  injury,  in  that  it  de- 
tracts from  the  enjoyment  of  their  habitations,  produces 
intolerable  physical  discomfort,  and  diminishes  the  value  of 
their  premises  for  the  purposes  to  which  they  are  devoted." 

There  can  be  no  doubt  but  that  the  allegations  in  the  com- 
plaint show  that  the  obstructions  placed  in  the  river  by  the 
defendants  are  of  such  a  character  as  must  necessarily  be  in- 
jurious to  the  business  of  the  plaintiff,  if,  in  order  to  carry  it 
on,  it  must  float  its  logs  down  the  river  and  over  the  obstruc- 
tions placed  therein  by  the  defendants.  It  therefore  brings 
itself  within  the  rule  above  laid  down.  But  it  is  insisted  by 
the  learned  counsel  for  the  respondent  that  the  complaint 
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does  not  show  that  the  plaintiff  did  in  fact  operate  its  mill, 
and  float  its  logs  down  the  obstracted  river  to  the  same,  at 
any  time  before  the  commencement  of  this  action,  and  does 
not,  therefore,  show  that  up  to  that  time  it  had  suffered  any 
damages  from  such  obstructions  which  were  not  equally  suf- 
fered by  every  other  citizen.  "We  think  this  construction  of 
the  allegations  of  the  complaint  is  a  very  strict  construction 
against  the  plaintiff,  and  ought  not  to  be  given  to  it  upon  an 
objection  first  taken  on  the  trial,  and  after  an  answer  had 
been  served  in  the  case.  The  argument  to  sustain  this  con- 
struction is  based  upon  the  fact  that  the  plaintiff,  in  alleging 
its  injuries,  alleges  them  only  in  the  present  tense.  It  is  said, 
because  it  alleges  that  its  logs  in  coming  down  the  stream 
a/re  continiccbUy  delayed  hy  said  obstructionSj  it  does  not  show 
that  they  were  so  delayed  before  its  action  was  commenced, 
and  so  does  not  show  any  injury  sustained  before  that  time. 
But  it  will  be  seen  that  the  plaintiff,  immediately  after  alleg- 
ing that  such  obstructions  continually  delayed  its  logs  in 
coming  down  said  stream,  further  alleges  that  by  reason  of 
said  wrongful  acts  of  defendants,  and  the  maintenance  of 
said  obstructions  in  said  stream  by  them,  it  has  been  dam- 
aged during  the  years  of  1878  and  1879  to  the  amount  of 
$5,000.  In  the  first  part  of  its  complaint  it  has  alleged  that 
for  many  years  last  past,  and  during  all  the  time  hereinafter 
mentioned,  it  has  been  the  owner  of  a  large  saw-mill  situated 
on  said  river,  and  that  the  only  practicable  way  in  which  it  can 
procure  pine  saw-logs  for  manufacture  into  lumber  at  its 
said  mill  is  to  cut  them  from  lands  several  miles  distant  from 
said  mill,  put  them  into  said  river,  and  float  them  down  said 
river  to  said  milL  It  is  true  that  in  all  these  allegations  the 
present  time  is  used,  and  there  are  no  express  allegations  that 
during  that  time  it  did  float  logs  down  said  river  to  its  mill 
for  manufacture  there,  and  that  such  logs  so  floated  down 
were  delayed  by  the  obstructions  to  its  damage. 
We  think,  under  the  liberal  rule  for  the  construction  of  a 
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complaint,  where  objection  to  its  suflSciency  is  made  for  the 
first  time  on  the  trial,  the  plaintiffs  allegations  should  be 
construed  to  cover  the  time  mentioned  as  the  time  during 
which  it  suflFered  damage,  to  wit,  during  the  years  1878  and 
1879,  and  should  not  be  restricted  to  the  time  when  its  com- 
plaint was  made.  The  allegation  that  its  logs,  in  coming  down 
said  stream,  are  continually  delayed  by  such  obstructions, 
should  be  construed  to  mean  that  they  were  delayed  in  the 
years  mentioned  as  the  time  when  it  sustained  damage. 
Under  the  allegations  of  the  complaint,  the  plaintiff  upon 
the  trial  should  have  been  permitted  to  show  that  it  had  logs 
in  the  river  in  1878  and  1879,  and  that  they  were  delayed  by 
the  obstructions,  to  its  damage.    Such  proofs  would  not  have 
been  objectionable  on  the  ground  of  variance.    Lounsbury 
V.  Purdy,  18  N.  T.,  515-520;   WhUe  v.  Spencer,  U  N.  T., 
247;  Cody  v.  AUen,  22  Barb.,  388;  St,  John  v.  N(yrthrup,  23 
Barb.,  25;  Hazdton  v.  Union  Bank,  32  "Wis.,  34;  Schmidt  v. 
Pfeil,  24  Wis.,  452;  Oramiia  v.  Booker,  29  Wis.,  65;  Teets- 
horn  V.  HuU,  30  Wis.,  162;  Lutheran  Ev.  Church  v.  Grist- 
gem,  34  Wis.,  328;   Johnson  tv  Lumber  Co.,  45  Wis.,  119, 
120;  Johannes,  Coimty  Judge  v.  Youngs,  \^,4Ab\  DdapLaine 
V.  TurnLey,  44  Wis.,  43.    The  allegation  that  the  mill  of  the 
plaintiff  was  frequently  compelled  to  be  idle  for  want  of  logs, 
on  account  of  the  delay  in  passing  the  obstructions,  connected 
with  the  other  allegation  that  it  was  damaged  by  such  ob- 
structions to  the  amount  of  $5,000,  is  suflBicient  to  show  that 
the  plaintiff  was  damaged  in  its  business  of  operating  its 
mill,  and  so  shows  an  injury  and  damage  which  entitles  it  to 
maintain  its  action.    The  fact  that  the  allegations  as  to  dam- 
age are  general  and  indefinite,  is  not  a  ground  of  demurrer, 
but  must  be  remedied  if  desired  by  a  motion  on  the  part  of 
the  defendant  to  make  them  more  definite  and  certain. 

We  think  the  plaintiff  should  have  been  allowed  to  intro- 
duce its  evidence  on  the  trial,  notwithstanding  the  defects  in 
the  complaint  pointed  out  by  the  learned  counsel  for  the  re- 
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spondent,  and  that  the  court  erred  in  dismissing  the  com- 
plaint, and  entering  judgment  for  the  defendant. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial 


Jackson  vs.  The  State. 

September  £S  —  October  10,  188S, 

Cbdonal  Law,  etc.:  Burqlaey.  flSJ  Name  of  owner  of  building 
entered  to  be  stated  and  proved,  (4J  Punishment  for  larceny,  (6 J 
When  accused  entitled  to  discharge  after  reversal  of  conviction, 

1.  In  an  information  for  burglary  the  name  of  the  owner  of  the  build- 

ing entered  must,  if  known,  be  explicitly  stated,  and  must  be 
proTen  as  laid. 

2.  Evidence  that  a  dwelling-house  in  which  a  burglary  was  committed 

is  the  **  Drake  House,"  is  a  "house  kppt  by  Mr.  Drake,"  and  that 
"Mr.  Drake  lives  there,"  is  insufficient  to  sustain  a  conviction 
under  an  information  charging  a  burglarious  entry  of  the  dwelling- 
house  of  William  Drake. 

8.  In  such  case,  there  is  not  a  mere  variance  which  can  be  remedied  by 
amendment  If  the  Christian  name  of  the  owner  of  the  dwelling- 
house  were  stricken  out  in  order  to  make  the  pleading  and  proof 
correspond,  the  information  would  then  be  bad  because  it  did  not 
state  the  name  of  such  owner  with*  certainty  to  a  common  intent. 

4.  In  such  case,  where  the  accused  has  been  found  guilty  as  charged 
in  the  information,  a  sentence  of  imprisonment  for  three  years  in 
the  house  of  correction  of  Milwaukee  county  cannot  be  sustained 
under  a  count  in  the  information  charging  larceny  by  stealing 
property  not  exceeding  $100  in  value.  The  limit  of  punishment 
for  that  offense  is  imprisonment  for  one  year. 

fi.  In  such  case  the  accused,  having  moved  for  a  new  trial  after  convic- 
tion, is  not  entitled  on  the  reversal  of  the  judgment  of  the  court 
below  to  be  discharged  from  custody.  State  v.  Moon,  41  Wis,,  684, 
and  State  v.  Parish,  43  id.,  895,  distinguished. 

ERROR  to  the  Municipal  Court  of  MUwcmkee  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
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For  the  plaintiflf  in  error  there  was  a  brief  by  A.  C, 
Brazee^  his  attorney,  and  J,  G.  McKenney^  of  counsel,  and 
oral  argument  by  Mr.  MoKenney.  To  the  point  that  in 
burglary  the  name  of  the  owner  of  the  house  entered  mast 
be  stated  and  the  ownership  must  be  proved  as  laid,  they 
cited:  3  Chitty  Or.  Law,  1110;  1  id.,  216,  217,  656;  1  Russ. 
on  Or.,  807;  2  East  P.  C,  409;  Arch.  Or.  PL,  11,  67;  2 
Bish.  Or.  Pro.,  sec.  109;  1  Whart.  Or.  Law,  sec.  256;  2  id., 
sec.  3110;  Carter  v.  State,  20  Wis.,  647;  Bell  v.  State,  id., 
599.  The  punishment  being  different  in  the  two  counts  of 
the  information,  the  jury  should  have  stated  in  their  verdict 
under  which  count  they  found  the  prisoner  guilty.  Ifdson 
V.  State,  52  Wis.,  534;  Carter  v.  State,  20  id.,  647.  The  de- 
fendant was  entitled  to  an  acquittal  and  should  be  discharged. 
State  V.  Moon,  41  Wis.,  684;  State  v.  Parish,  43  id.,  395, 402; 
People  V.  Barrett,  2  Gaines,  304;  Shepherd  v.  People,  25  N. 
Y.,  406,  425. 

The  Attorney  General^  for  the  state. 

Cole,  C.  J.  In  the  first  count  of  the  information  it  was 
charged  that  the  plaintiflf  in  error  did,  at  .the  county  of  Mil- 
waukee, with  force  and  arms,  in  the  night  time,  feloniously 
and  burglariously  break  and  enter  the  dwelling-house  of 
WilUam  Drake,  with  intent  then  and  there  the  money,  goods, 
and  property  of  William  Ot.  Roberts,  in  the  dwelling-house 
being,  feloniously  to  steal  and  carry  away.  In  the  second 
count  he  was  charged  generally  with  the  felonious  stealing 
of  the  goods  described,  being  the  property  of  William  G. 
Roberts,  of  the  value  of  $87.  No  objection  is  taken  to  either 
count  of  the  information,  therefore  it  need  not  be  more  spe- 
cifically referred  to.  On  the  trial  witnesses  testified  that  the 
dwelling-house  in  which  the  alleged  crime  was  committed,  to 
use  their  language,  was  the  "Drake  House;"  was  a  "house 
kept  by  Mr.  Drake;"  and  "that  Mr.  Drake  lives  there." 
But  there  was  no  evidence  whatever  that  the  building  was 
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±he  dwelling-house  of  William  Drake,  as  laid  in  the  informa- 
tion. And  it  is  now  insisted  by  the  learned  counsel  for  the 
plaintiflf  in  error  that  because  of  the  failure  of  the  prosecu- 
tion to  make  that  proof  the  municipal  court  should  have 
granted  the  motion  for  a  new  trial.  We  are  inclined  to  the 
opinion  that  this  objection  is  well  taken.      ^ 

The  authorities  cited  on  the  brief  of  counsel  show  that  it 
is  essential  in  charging  the  crime  of  burglary  to  state  with 
reasonable  certainty  the  owner  of  the  building  broken  and 
entered ;  and  that  the  fact  should  be  proved  as  stated.  See, 
also,  Comm,  v.  Perris^  108  Mass.,  3 ;  State  v.  Morrissey^  22 
Iowa,  158;  Davis  v.  State,  54  Ala.,  88.  Mr.  Archbold  says 
there  are  a  number  of  liice  distinctions  upon  the  subject  of 
ownership,  which  formerly  led  to  many  acquittals,  on  grounds 
entirely  beside  the  merits  of  the  respective  cases;  but  that 
these  distinctions  have  been  practically  done  away  with  by 
the  power  of  amendment  given  courts  in  criminal  proceed- 
ings by  statute  in  England.  1  Archb.  Crim.  Pr.  &  PI.,  100 ; 
2  id.,  336.  Similar  statutes  have  been  adopted  by  some  of 
the  states ;  especially  by  this,  as  wiH  be  seen  on  examination 
of  our  criminal  code.  And  the  attorney  general  argued  that 
the  objection  that  the  building  entered  was  not  shown  to  be 
that  of  William  Drake,  should  now  be  disregarded,  because, 
he  says,  it  would  have  been  competent  for  the  municipal 
court,  had  its  attention  been  called  to  the  matter,  to  have 
forthwith  allowed  an  amendment  as  to  the  ownership  of  the 
building,  under  sec.  4703,  E.  S.,  as  in  ordinary  cases  of  vari- 
ance. It  is  true,  this  section  gives  courts  in  criminal  proceed- 
ings a  very  broad  power  of  amendment,  so  as  to  avoid  the 
consequences  resulting  from  a  variance  between  the  state- 
ment in  an  indictment  or  information  and  proof.  But  it  is 
quite  plain  that  the  real  difficulty  in  this  case  is  not  reached 
by  that  section,  because  there  was  no  variance,  strictly  speaik- 
ing,  but  the  proof  did  not  go  far  enough  to  show  that  the 
dwelling  was  that  of  William  Drake.    The  evidence  on  this 
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point  of  ownership  was  consistent  with  the  information,  as 
far  as  it  went.  It  was,  however,  suggested  by  the  attorney 
general,  that  the  Christian  name  might  have  been  stricken 
out,  so  as  to  make  the  allegation  in  the  information  correspond 
with  the  proof.  But  it  seems  to  us  that  in  that  case  the  in- 
formation would  have  been  bad  because  it  did  not  state  with 
certainty  to  a  common  intent  the  owner  of  the  dwdling, 
which  is  necessary  in  charging  the  offense.  See  authorities, 
supra.  There  might  have  been  several  persons  in  the  county 
of  Milwaukee  by  the  name  of  Drake,  and  to  whom  the  gen- 
eral statement  in  that  case  would  apply.  It  is  clearly  not  a 
case  where  the  owner  of  the  dwelling  is  unknown.  The 
owner  was  known,  and  doubtless  the  fact  of  ownership  could 
hfive  been  proven  as  laid.  It  was  simply  an  omission  to 
make  the  proper  proof  of  ownership,  and  the  question  is, 
does  not  this  defect  vitiate  the  conviction?  It  seems  to  us  it 
does.  The  name  of  the  owner  of  the  building  entered 
should  be  explicitly  stated,  if  known,  and  proven  as  laid. 
It  is  a  material  fact  which  the  accused  has  the  right  to  insist 
upon  being  alleged  and  proven,  to  the  end  that  if  convicted 
he  may  plead  such  conviction  to  a  second  charge  for  the 
same  offense.  This  rule  of  criminal  pleading  is  too  familiar 
and  elementary  to  require  the  citation  of  authorities  to 
sustain  it. 

The  jury,  by  their  verdict,  found  the  plaintiff  in  error  guilty 
as  charged  in  the  information.  The  court  sentenced  him  to 
three  years  imprisonment  at  hard  labor  in  the  house  of  cor- 
rection of  Milwaukee  county.  The  question  arose  in  our  con- 
sultation whether  this  sentence  could  be  sustained  under  the 
second  count,  which,  as  we  have  said,  was  for  larceny  gener- 
ally. But  it  is  very  plain  it  cannot  be,  because  larceny  by 
stealing  the  property  of  another,  where  the  value  thereof 
does  not  exceed  $100  and  does  exceed  $20,  is  punishable  by 
imprisonment  in  the  county  jail  not  more  than  one  year  nor 
less  than  six  months.     Sec.  4415,  E.  S.    Persons  convicted  in 
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the  municipal  court  of  Milwaukee,  who  would  otherwise  be 
sentenced  to  be  imprisoned  at  hard  labor  in  the  state  prison 
for  a  terra  less  than  life,  or  in  the  county  jail,  may  be  sen- 
tenced to  imprisonment  at  hard  labor  in  the  house  of  correction. 
Sec.  2514,  E.  S.  The  value  of  the  property  stolen,  as  stated 
in  the  information,  was  less  than  $100,  consequently  the 
seDtence  cannot  be.  sustained  under  the  second  count.  It 
«eems  unnecessary  to  notice  the  other  questions  discussed  by 
counsel.  The  suggestion  was  made  by  the  counsel  for  the 
plaintiff  in  error  that  his  client  was  entitled  to  be  discharged. 
We  see  no  ground  for  so  holding.  He  moved  for  a  new  trial 
in  the  court  below  and  has  obtained  it  here.  Had  the  evi- 
dence shown  that  William  Drake  was  the  owner  of  the  dwell- 
ing-house, unquestionably  a  case  would  have  been  made  for 
the  consideration  of  the  jury.  It  is  not  like  the  case  of  StaU 
r.  Moon,  41  Wis.,  684,  and  State  v.  Parish,  43  Wis.,  396,  re- 
ferred to  by  counsel. 

It  follows  from  these  views  that  the  judgment  of  the  mu- 
nicipal court  must  be  reversed,  and  the  cause  remanded  for  a 
new  trial  The  sheriff  of  Milwaukee  county  will  take  and 
hold  the  prisoner  in  custody  for  further  proceedings  according 
to  law. 

jffy  the  Court. —  So  ordered. 


liANDEB  vs.   BbOHTEL. 
Septernber  £6 —October  10, 1889, 

Conversion:  EvmENCE:  Waiveb.  (4)  Demand  and  refusal  evid&Doe 
only,  of  conversion,  (1)  Waiver  of  presumptive  conversion  so 
evidenced,    (2 J  After  waiver,  another  demand  necessary, 

Beceipt  in  full.    (SJ  When  may  he  demanded^  a  question  for  the  jury. 

1.  Where  there  is  no  proof  of  an  actual  conversion,  a  presumptive 
conversion,  evidenced  by  a  refusal  to  deliver  the  property  of  an- 
other upon  demand,  is  waived  by  the  subsequent  conduct  of  the 
Vol.  LV— 88  ^ 
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parties,  where  it  appears  that  there  was  an  offer  to  deliver  the  prop- 
erty unconditionally  on  the  terms  fixed  by  the  owner;  that  such 
offer  was  repeated  several  times  and  the  delivery  prevented  by  the 
negligence  and  sickness  of  the  owner,  and  by  no  fault  of  the  other 
party;  that  by  thtf  consent  of  the  other  party  the  owner  took  away 
'  part  of  the  property,  when  he  was  unable  at  the  time  to  pay  what 

he  admitted  was  a  lawful  charge  upon  it;  and  that  there  was  an 
agreement  that  the  residue  of  the  property  should  be  delivered  and 
the  charge  thereon  paid,  the  performance  of  which  was  prevented 
by  the  refusal  of  the  owner  to  give  a  receipt  in  full  on  account  of 
the  property. 

2.  After  the  first  offer  so  made  to  return  the  property,  an  action  for 
the  conversion  could  not  be  maintained  without  another  demand 
and  refusal  to  return. 

8.  Whether  the  exaction  from  the  owner,  of  a  receipt  in  full  on  account 
of  the  property,  would  have  been  reasonable  in  view  of  the  nego- 
tiations and  relative  situation  of  the  parties  and  of  apprehended 
or  threatened  litigation,  was  a  question  properly  submitted  to  the 
jury  for  its  determination. 

4.  An  instruction  to  the  effect  that  a  demand  and  refusal  to  deliver 
"  were  not  in  themselves  an  actual  conversion,  but  only  evidence 
of  it,**  held,  not  erroneous. 

APPEAL  from  the  County  Court  of  Milwaukee  County. 

Action  for  the  conversion  of  property  left  by  the  plaintiff 
in  the  possession  of  the  defendant.  The  facts  are  stated  in 
the  opinion.  There  was  a  verdict  for  the  defendant.  A 
motion  for  a  new  trial  was  denied,  and  from  a  judgment  on 
the  verdict,  the  plaintiff  appealed. 

B.  N.  Austin,  for  the  appellant,  argued,  among  other 
things,  that  an  agreement  to  accept  delivery  of  property 
after  demand  and  refusal  is  no  more  a  waiver  of  such  de- 
mand and  refusal  than  acceptance  of  performance  afterward 
is  an  abandonment  of  a  claim  for  damages  arising  from  fail- 
ure to  perform  at  the  time  stipulated.  JFuk  v.  Twnh,  12 
Wis.,  276.  A  receipt  of  part  purchase  money  does  not 
waive  a  lien  on  the  land.  Tobey  v.  McAllister^  9  Wis.,  463; 
DeForest  v.  Ilolumy  38  id.,  516.  A  waiver  is  an  intentional 
rehnquishment  of  a  known  right.     Eoxie  v.  Home  Ins.  Co.y 
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32  Conn.,  21, 40.  The  act  relied  on  fnust  be  such  as  to  estop 
a  party  from  insisting  on  performance  of  the  contract,  or 
forfeiture.  Ripley  v.  jEtna  Ins.  Co,^  30  K  Y.,  136.  It  was 
error  to  instruct  the  jury  that  a  demand  and  refusal  were 
evidence  of  conversion,  but  not  conclusive.  2  Greenl.  on 
Ev.,  sec.  644,  note  2;  FoUom  v.  MancheBier^  11  Gush.,  334. 
Ther  e  was  no  dispute  about  the  conversion  on  November 
23d.    It  was  claimed  only  that  it  had  been  waived. 

For  the  respondent  there  was  a  brief  signed  by  John  A. 
Wdlly  as  attorney,  and  F.  C.  WinJder^  of  counsel.  To  the 
point  that  a  conversion  can  be  waived,  they  cited :  Winter- 
bottom  V.  Morekousej  4  Gray,  332 ;  ffayward  v.  Seawardj  1 
Moore  &  S.,  459;  Firemen^ a  Ins.  Co.  v.  Cochran^  27  Ala., 
228;  Eewes  v.  Parhman^  20  Pick.,  90. 

Orton,  J.  The  following  facts  touching  the  vital  ques- 
tion in  this  case  were  proved  on  the  trial:  Some  time  before 
the  23d  day  of  November,  1878,  the  appellant  left  a  horse 
and  certain  scavenger  machines  for  safe  keeping  with  the  re- 
spondent, as  an  innkeeper,  with  whom  he  also  boarded  at 
different  times,  and  on  that  day  he  tendered  to  the  respond- 
ent the  sum  of  $90  as  his  charges  thereon  for  such  safe 
keeping  and  board,  and  demanded  the  property,  and  the 
respondent  claimed  that  such  charges  were  $123,  and  refused 
to  deliver  the  same  without  the  full  payment  thereof.  After- 
wards the  respondent  notified  the  appellant  to  come  and 
take  away  his  property,  and  the  appellant  came  on  the  17th 
day  of  December  following  and  took  away  the  horse,  and 
promised  that  he  would  take  away  the  machines  the  next 
day,  but  he  did  not  come,  and  the  respondent  called  upon 
him  on  the  23d,  and  the  appellant  said  the  reason  he  did  not 
come,  as  he  promised,  to  take  away  the  machines,  was  that  he 
had  been  sick  and  unable  to  do  so,  and  that  he  would  come 
as  soon  as  he  got  well.  The  parties  again  met  on  the  30th, 
and  the  appellant  said  he  had  been  worse  and  could  not 


Digitized  by 


Google 


596  SUPREME  COURT  OF  WISCONSIN, 

Lander  vs.  BechteL  . 

come,  but  that  he  would  come  in  a  day  or  two  and  take 
away  the  property,  but  he  did  not  come  until  the  6th  day  of 
January,  1879,  and  then  said  he  had  not  got  the  $90  with 
him,  but  would  come  the  next  day  and  bring  the  money,  but 
he  did  not  come  until  two  days  afterwards,  and  then  the  re- 
spondent again  told  the  appellant  that  if  he  would  pay  the 
$90  he  could  take  away  the  property,  and  he  again  agreed 
to  do  so,  but  asked  the  respondent  if  he  might  then  take 
away  a  certain  part  of  one  of  the  machines,  and  the  re- 
spondent consented  that  he  might  do  so  if  he  would  live  up 
to  the  terms  to  pay  the  $90,  and  he  took  the  same  away  and 
promised  to  come  and  pay  the  $90  and  take  away  the  re- 
mainder of  the  machines  that  afternoon.  But  the  appellant 
did  not  come  again  until  the  13th  of  January,  and  then  re- 
spondent oflfered  to  take  the  $90  and  give  to  the  appellant  a 
receipt  in  full  and  deliver  up  the  machines  if  the  appellant 
would  give  a  like  receipt,  and  the  appellant  refused  so  to  do, 
and  nothing  further  occurred  in  respect  to  the  matter  until 
this  suit  was  brought.  At  this  last  interview  no  tender  of 
the  money  or  demand  of  the  property  was  made.  There 
was  no  evidence  of  the  actual  conversion  of  the  property  to 
the  respondent's  use,  and  the  question  of  conversion  de- 
pended entirely  upon  the  presumption  arising  from  his  re- 
fusal to  deliver  on  demand,  and  there  was  no  proof  of  any 
demand  except  that  on  the  23d  of  November,  1 878. 

If  there  can  be  a  case  in  which  such  a  conversion  is  waived 
by  the  subsequent  conduct  of  the  parties,  this  is  certainly 
such  a  case.  (1)  There  was  an  oflfer  on  the  part  of  the  re- 
spondent to  deliver  the  property  unconditionally  on  the  terms 
fixed  by  the  appellant,  which  in  itself  waived  it  (Haywood 
V.  Seacard,  1  Moore  &  S.,  459;  1  Add.  on  Torts,  §  472),  and 
made  a  future  demand  necessary  before  suit;  (2)  this  offer 
to  deliver  was  repeated  several  times,  and  was  prevented  by 
the  negligence  and  sickness  of  the  appellant,  and  by  no  fault 
of  the  respondent;  (3)  the  appellant  took  away  part  of  the 
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property  in  two  instances  by  the  consent  of  the  respondent, 
when  he  was  unable  at  the  time  to  pay  the  $90  which  he  had 
admitted  was  a  lawful  charge  upon  it;  and  (4)  there  was  an 
agreement  or  understanding  between  the  partiies  that  the 
residue  of  the  property  should  be  delivered  and  the  $90  paid, 
and  the  appellent  prevented  the  performance  of  it  by  his  re- 
fusal to  give  a  receipt  in  full  on  account  of  the  property.  It 
may  be  that  such  a  receipt  could  not  properly  have  been  ex- 
acted according  to  the  law  in  its  strictness  (Add.  on  Torts, 
§  472) ;  yet  when  in  view  of  the  negotiations  and  relative 
situation  of  the  parties,  and  of  apprehended  or  threatened 
litigation  in  respect  to  the  property  and  the  respondent's 
charges  upon  it,  such  an  exaction  might  have  been  reasonable 
in  the  judgment  of  the  jury,  to  whom  the  whole  matter  of 
this  future  arrangement  and  the  offer  to  carry  it  out  by  the 
respondent  was  properly  left  by  the  charge  of  the  court,  as 
well  as  the  question  whether  the  presumptive  conversion  of 
the  property  by  the  first  demand  and  refusal  to  deliver  had 
not  been  waived  by  the  subsequent  conduct  or  agreement  of 
the  parties.  The  jury  must  be  presumed  to  have  found  that 
such  presumptive  conversion  had  been  waived  on  all  the 
grounds  above  enumerated,  and  it  was  proper  in  the  first 
instance  to  leave  the  question  with  them,  although  in  this 
case  it  was  so  clearly  waived  that  even  a  verdict  against  it 
would  not  have  been  conclusive  and  ought  to  be  reversed. 
Winterhottoin  v,  MorehousCy  4  Gray,  332,  and  other  cases  cited 
in  respondent's  brief. 

The  circuit  judge,  in  charging  the  jury  that  a  demand  and 
refusal  to  deliver  "were  not  in  themselves  an  actual  con- 
version, but  only  evidence  of  it "  (and  this  was  the  effect  of 
the  instruction),  committed  no  error.  1  Add.  on  Torts,  §  529. 
The  appellant  having  properly  failed  in  his  suit  by  failure  to 
prove  a  conversion  of  the  property,  no  other  matter  treated 
in  the  respective  briefs  of  counsel  need  be  considered. 
-By  the  Court — The  judgment  of  the  circuit  court  is  affirmed. 
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September  4^  October  SI,  188B. 

VACATiNa  Judgment  by  default.    (IJ  Excusable  neglect,    (t)  Suffr 

eieney  of  proposed  ansvoer. 
Banks  and  Banking.    (SJ  lAability  of  stockholders  for  debts. 
PRAOncB  IN  S.  C.     C4J  Dismissing  appeal  instead  of  affirming  jtidg- 

meat. 

1.  The  ftu^ts  in  this  case  (too  voluminous  to  be  here  stated),  are  held  to 

show  a  case  of  excusable  neglect  within  sec.  2833,  R.  S.,  and  to  en- 
title a  defendant  to  be  let  in  to  defend  in  an  action  in  which  judg- 
ment had  been  taken  against  him  by  default. 

2.  Where  the  complaint  in  an  action  in  which  there  has  been  a  judg' 

ment  against  the  defendant  by  default,  goes  upon  a  mistaken 
theory  of  the  law,  a  proposed  answer  proceeding  upon  the  same 
theory  and  traversing  the  facts  upon  which  the  defendant's  lia- 
bility is  based  in  the  complaint,  is  suf&cient  upon  an  application  to 
vacate  the  judgment  and  permit  the  defendant  to  answer. 

8.  Under  the  bank  law  contained  in  ch.  71,  R.  S.  1858  (which  pro- 
vides that  stockholders  shall  be  individually  responsible  to  the 
amounts  of  their  respective  shares  of  stock  for  all  the  indebtedness 
and  liabilities  of  the  association;  that  the  shares  shall  be  transfer- 
able, and  that  every  person  becoming  a  shareholder  by  such  trans- 
fer shall  in  proportion  to  his  shares  succeed  to  all  the  rights  and  be 
subject  to  all  the  liabilities  of  prior  shareholders),  it  is  not  the 
shareholders  at  the  time  a  debt  accrued,  but  the  shareholders  at 
the  time  an  action  is  commenced  thereon,  who  are  individually 
responsible  for  such  debt  to  the  amount  of  their  respective  shares. 

4.  An  order  refusing  to  vacate  a  judgment  by  default  and  permit  a 
defense  to  be  interposed  being  reversed,  an  appeal  from  the  judg- 
ment is  dismissed,  there  being  no  error  apparent  on  the  record 
which  would  work  its  reversaL 

APPEALS  from  the  Circuit  Court  for  Mihoaukee  County. 

The  action  was  commenced  in  April,  1862,  by  Newcomb 
Cleveland,  on  his  own  behalf  and  on  behalf  of  all  other 
creditors  of  the  Marine  Bank  of  Milwaukee  who  should 
make  themselves  parties  to  the  proceeding,  against  the 
bank  to  collect  debts  alleged  to  be  due  therefrom.  Jonor 
than  Bv/mham  and  various  others,  alleged  to  have  been 
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stockholders  in  the  bank  at  the  time  the  indebtedness 
accraed,  were  also  made  defendants.  Other  creditors  were 
subsequently  made  parties  plaintiff. 

An  order  sustaining  a  demurrer  to  the  amended  com- 
plaint was  reversed  by  this  court  Gl&odwnd  *o.  Marine 
JBanky  17  Wis.,  545.  An  answer  was  subsequently  served 
on  behalf  of  the  bank  and  several  of  the  other  defendants, 
including  Bv/rnhamy  setting  up  various  counterclaims  in 
favor  of  the  bank,  but  no  specific  defense  on  the  part  of  any 
of  the  stockholders.  The  answer  is  not  on  file  or  of  record 
in  the  action,  but  a  reply  thereto  was  served  and  filed.  On 
the  27th  of  April,  1869,  it  was  adjudged  that  the  bank 
had  surrendered  its  corporate  rights  and  franchises  and  that 
it  be  dissolved,  and  the  cause  was  referred  to  Samuel  M. 
Dixon,  Esq.,  to  ascertain  and  report  the  amount  of  the 
assets  of  the  bank,  the  debts  owing  by  it  and  the  time  when 
such  debts  were  incurred,  and  the  names  of  the  stockholders 
from  a  period  six  months  before  the  incurring  of  the  first 
debt  down  to  the  date  of  the  order.  On  the  19th  of  No- 
vember, 1880,  Hugh  Kyan,  Esq.,  was  substituted  as  referee^ 
and  on  the  20th  of  October,  1881,  the  report  of  the  referee 
was  filed.  It  stated,  among  other  things,  that  there  was  an 
indebtedness  from  the  bank  to  the  executors  of  the  plaintiff 
Cleveland,  contracted  in  part  November  12,  1859,  and  in 
part  January  3,  1861,  and  an  indebtedness  to  each  of  the 
other  plaintiffs,  and  that,  among  others  named,  the  defend- 
ant Bumham  was  a  stockholder  of  the  bank,  from  the  1st 
of  January,  1857,  at  and  during  the  times  when  the  several 
indebtednesses  above  mentioned  were  incurred,  down  to  the 
.27th  of  April,  1869,  holding  stock  therein  to  the  amount  of 
^5,000.  On  the  21st  of  November,  1881,  judgment  was  en- 
tered, confirming  the  report  of  the  referee,  directing  that  the 
jissets  of  the  defendant  bank  be  applied  to  the  payment  of 
jthe  indebtedness  to  the  plaintiffs,  and  adjudging  that  the 
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other  defendants,  including  Bumhcmi^  were  severally  liable 
to  the  plaintiffs  to  the  amount  of  the  stock  held  by  them 
respectively. 

A  motion  was  subsequently  made  by  the  defendant  Bumr 
ham^  to  set  aside  the  judgment  as  to  him,  and  for  leave  to 
appear  and  file  and  serve  his  answer  in  the  action  and  defend 
the  same.  The  motion  was  based  upon  all  the  records,  pro- 
ceedings and  papers  in  the  action  and  upon  affidavits  and  a 
proposed  answer,  the  substance  of  which  will  sufficiently 
appear  from  the  opinion.  The  motion  was  denied  and  the 
defendant  Bwmham  appealed  separately  from  the  order  de- 
nying the  motion,  and  from  the  judgment.  [See  Cleveland  v. 
Hqpkinsj  ante^  p.  387.] 

For  the  appellant  there  was  a  brief  by  CoUrilly  Hanson  dk 
Brovm^  as  attorneys,  and  A.  JS.  R,  BwHer  and  J.  P.  G.  Coir 
irilly  of  counsel,  and  oral  argument  by  Mr.  CoUrtU.  They 
argued,  among  other  things,  that  the  motion  should  have 
been  granted.  Lampaon  v.  Bowen^  41  Wis.,  484;  Levy  v. 
Ocldberg^  40  id.,  308.  As  to  the  effect  of  an  unauthorized 
appearance  by  an  attorn^,  they  cited  SlieUon  v.  Tiffin^  6 
How.,  163;  Freeman  on  Judgments,  499,  500,  508-9.  There 
is  no  claim  that  Butler,  Buttrick  &  Cottrill  were  ever  in  fact 
retained  by  the  appelant,  or  that  they  acted  in  bad  faith. 
The  president  of  the  bank  directed  them  to  do  what  was 
done.  They  were  never  advised  of  any  specific  defense  as 
existing  on  the  part  of  the  appellant. 

For  the  respondents  there  was  a  brief  by  E.  Mariner  and 
Oeo.  H,  Noyesy  and  oral  argument  by  Mr.  Noyes.  They  con- 
tended, inter  alia^  that  the  motion  was  properly  denied.  By 
negative  pregnant  the  proposed  answer  admits  that  Bum- 
ham  has  been  a  stockholder  of  the  bank  since  January  3, 
1861,  and  prior  to  the  beginning  of  any  suit.  The  denial 
that  he  was  a  stockholder  when  the  debts  were  contracted  is 
immatenaL 


Digitized  by 


Google 


AUGUST  TEEM,  1882.  601 

Cleveland  and  others  vs.  Bumham,  imp* 

A  re-argument  was  ordered  by  the  court,  to  be  confined  to 
the  following  questions: 

"  1.  Under  the  bank  law  contained  in  ch.  7,  R.  S.  of  1858 
(the  provisions  of  which  affecting  these  causes  were  in  force 
when  all  of  the  indebtedness  of  the  Marine  Bank  to  the 
plaintiffs  accrued),  is  any  former  stockholder  liable  who  was 
not  a  stockholder  when  the  action  was  commenced?  Or,  as 
applied  to  this  case,  if  the  appellant  was  a  stockholder  in  the 
Marine  Bank  when  it  became  indebted  to  the  plaintiffs  but 
was  not  such  stockholder  when  this  action  was  commenced, 
can  there  be  a  recovery  against  him? 

"3.  After  the  plaintiffs  had  established  their  claims  against 
the  Marine  Bank  and  after  the  assets  of  the  bank  had  been 
converted  into  money  and  applied  upon  such  demands,  should 
proceedings  have  been  taken,  on  notice  to  the  alleged  stock- 
holders, to  ascertain  who  were  liable  for  the  deficiency  and 
the  amount  of  the  liability  of  each  ? " 

For  the  appellant  there  was  a  brief  by  A.  JR.  Ji.  BuUer 
and  J.  P.  C.  CottriUj  and  oral  argument  by  Mr.  CoUriU. 

E.  MaHner  and  Oeo.  H.  Noye%^  for  the  respondents. 

The  following  opinion  was  filed,  upon  the  appeal  from  the 
order  refusing  to  set  aside  the  judgment: 

Cole,  C.  J.  We  are  disposed  to  hold  that  the  defendant 
Bv/rnhom,  made  out  a  case  of  excusable  neglect  within  the 
statute  (sec.  2832,  R  S.),  and  should  have  been  let  in  to  de- 
fend. It  is  true,  he  was  personally  served  with  process  when 
the  suit  was  commenced,  in  April,  1862.  It  likewise  appears 
that  an  answer  was  served  by  the  firm  of  Butler,  Buttrick  & 
OottriU  for  the  defendants,  including  Bwrnham.  But  the 
afBdavit  of  Mr.  Cottrill  fully  explains  how  this  mistake  was 
made.  It  shows  conclusively — as  does  the  aflSdavit  of  Bv/rnr 
horn, — that  this  firm  was  not  retained  by  Bvmhamy  and 
had  no  authority  whatever  to  represent  him  in  the  action. 
We  shall  not  refer  to  the  circumstances  under  which  the 
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firm  happened  to  appear  for  him,  farther  than  to  say  it  was 
owing  to  a  very  natural  mistake,  which  any  lawyer  might 
make.  There  was  certainly  nothing  wrong  in  the  conduct 
of  any  member  of  the  firm  in  regard  to  such  appearance,  or 
which  could  possibly  cast  a  suspicion  upon  their  deservedly 
high  professional  character.  But  true  it  is,  that  firm  had  no 
authority  to  appear  for  Mr.  Bumham^  or  represent  him  in 
the  action.  In  his  affidavit  Mr.  BumKa/ra  states  on  this 
.point  that  on  being  served  with  process  he  employed  his  co- 
defendant,  D.  A.  J.  Upham, —  since  deceased, —  to  whom  he 
committed  his  entire  defense;  that  from  time  to  time  he 
consulted  with  Mr.  Upham  concerning  the  action  and  about 
his  defense,  and  was  repeatedly  told  by  Upham  that  the  suit 
would  not  be  pressed ;  that  he  need  pay  no  attention  to  it  until 
so  advised  by  him,  Upham ;  that  he  was  surprised  at  learning 
in  November,  1881,  that  judgment  had  been  rendered  against 
him;  that  he  had  no  notice  of  the  proceedings  therein,  but 
supposed  from  the  statements  of  his  counsel  that  the  action 
had  been  discontinued  years  before.  Mr.  Bumham  is  prob- 
ably not  correct  in  saying  that  he  had  had  no  notice  of  the  pro- 
ceedings, for  it  does  appear  while  the  motion  for  judgment 
was  pending  that  Mr.  Butler  spoke  to  him  on  the  subject; 
but  it  is  doubtless  true  that  Mr.  Bu7*nham  supposed  from 
the  advice  of  his  counsel  that  no  judgment  could  be  obtained 
against  him,  and  he  therefore  did  not  appear  to  resist  the 
entry  of  judgment  against  him.  But  while  it  could  scarcely 
be  claimed  that  Mr.  Bumham  was  active  and  vigilant,  as  he 
should  have  been,  in  attending  to  the  suit  and  in  employing 
counsel  to  make  his  defense  after  Mr.  Upham  died,  still  the 
fact  that  the  suit  was  permitted  by  the  plaintiff  to  sleep  so 
many  years  was  well  calculated  to  throw  him  off  his  guard 
or  lull  him  into  security.  Besides,  it  must  be  remembered 
that  the  principal  defendant  in  the  action  was  the  Marine 
Bank.  It  was  sought  to  hold  Bumham  and  others  liable 
for  the  debts  of  the  bank  as  stockholders.    Bumham  or  his 
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counsel  may  have  sapposed  that  the  property ^of  the  bank 
would  be  ample  to  pay  its  indebtedness;  if  not  sufficient, 
that  no  stockholder  would  be  charged  for  the  deficiency  with- 
out some  subsequent  proceedings,  of  which  the  stockholders 
would  have  notice.  However  that  may  be,  we  think  Mr. 
Bumham^a  neglect  to  make  his  defense  in  season  was  excus- 
able upon  the  facts  of  the  case.  For,  as  we  have  said,  it  was 
nearly  twenty  years  from  the  time  the  suit  was  commenced 
before  judgment  was  obtained ;  so  not  without  reason  mighji 
Mr.  Bumhcum  entertain  the  belief  that  the  action  was  discon- 
tinued as  to  him,  or  that  it  would  not  be  necessary  for  him 
to  take  any  steps  in  the  case  until  he  had  further  notice. 
The  statute,  which  authorizes  the  court  to  relieve  a  party  from 
a  judgment  within  a  year  after  notice  thereof  on  the  ground 
of  "  excicsdble  nefflect,^^  goes  upon  the  theory  that  such  party 
has  not  exercised  due  and  proper  diligence.  Of  course  his 
neglect  must  admit  of  palliation,  or  be  worthy  of  being  ex- 
cused. Under  the  circumstances  disclosed  in  the  affidavits, 
we  think  this  can  be  said  of  the  neglect  of  Mr.  Bumham  to 
make  a  defense. 

The  next  question  to  be  considered  is,  does  the  verified 
answer  served  with  the  motion  papers  set  up  a  defense?  It 
is  claimed  by  plaintiffs  counsel  that  it  does  not.  The  ma- 
terial clause  of  the  answer  consists  of  a  denial  that  Bumham 
was,  on  the  12th  day  of  November,  1859,  when  the  written 
promise  set  forth  in  the  amended  complaint  was  executed  by 
the  president  of  the  bank,  a  stockholder  of  the  bank,  or 
owned  any  stock  whatever  therein ;  or  that  he  was  a  stock- 
holder of  said  bank,  or  owned  any  stock  therein,  on  the 
3d  day  of  January,  1861  (when  the  second  cause  of  action 
accrued),  or  that  he  was  ever  a  stockholder  of  said  bank,  or 
owned  any  stock  whatever  therein,  prior  to  either  of  said 
two  last  mentioned  dates. 

It  is  very  apparent  that  both  the  complaint  and  proposed 
answer  go  upon  the  theory  that  the  shareholders  when  the 
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indebtedness  was  contracted  were  alone  liable  under  the  pro- 
visions of  tlie  banking  law,  and  not  the  shareholders  when 
the  suit  was  commenced.  But  that  view  is  clearly  incorrect, 
as  was  practically  conceded  by  plaintiffs  counsel.  It  is  the 
shareholders  when  the  suit  is  commenced  who  are  made  in- 
dividually responsible,  to  the  amount  of  their  respective 
shares,  for  the  indebtedness  of  the  bank.  The  shares  are 
transferable, —  that  is,  are  subject  to  sale  and  assignment  like 
other  property  of  this  character, —  but  the  shareholder  who 
Wys  stock  succeeds  to  all  the  rights  and  is  subject  to  all  the 
liabilities  of  a  prior  shareholder.  The  law  so  expressly  de- 
clares. Now  the  objection  taken  to  the  answer  is  that  it 
tenders  an  immaterial  issue  by  denying  that  Bumh/mi  was 
a  stockholder  at  two  particular  dates,  or  prior  to  either  of 
those  dates.  And  further,  it  is  claimed  that  the  answer, 
while  denying  that  he  was  a  stockholder  at  either  of  those 
dates,  or  prior  thereto,  carries  an  implication  or  admission 
that  he  was  a  stockholder  at  some  other  time ;  that  is  to  say, 
when  the  suit  was  commenced.  A  negative  pregnant  in 
pleading  is  doubtless  bad.  But  it  will  be  noticed  that  the 
answer  squarely  meets  the  real  issues  of  the  complaint; 
therefore,  while  it  may  not  contain  a  good  defense  to  the 
action,  the  fact  that  it  meets  those  issues  fairly  is  entitled  to 
considerable  weight  when  passing  on  the  merits  of  defend- 
ant's application  to  be  let  in  to  defend.  That  the  answer 
does  fully  and  distinctly  traverse  the  facts  upon  which  Bumr 
harrCs  liability  is  based  in  the  complaint  does  not  admit  of 
doubt.  But  plaintilFs  counsel  insist  that  the  answer  should 
not  only  contain  a  denial  that  Burnham  was  a  stockholder 
at  the  time  of  incurring  the  indebtedness,  but  should  have 
negatived  every  possible  state  of  facts  which  would  have 
charged  him.  In  determining  the  sufficiency  of  the  answer 
we  can  apply  no  such  strict  rule  of  pleading.  We  have  said 
the  complaint  goes  upon  the  theory  that  the  stockholders 
when  the  indebtedness  accrued  are  liable,  whether  they  are 
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stockholders  when  the  suit  is  commenced  or  not.  The  answer 
fairly  meets  that  issue^  and  most  be  deemed  sufficient  on 
this  application. 

The  question  whether  or  not  one  who  was  a  stockholder 
when  the  debt  accrued,  but  had  transferred  his  stock  in  good 
faith  before  suit  was  commenced,  was  liable,  is  a  point  which 
has  not  been  decided  by  this  court.  We  have  indicated  our 
opinion  that  it  is  the  stockholder  when  the  suit  is  commenced 
who  is  chargeable  to  the  amount  of  his  stock. 

In  Colemcm  v.  White^  14  Wis.,  700,  a  creditor  of  the  bank 
brought  an  action  at  law  against  the  stockholder  to  recover 
a  debt  due  from  the  bank.  The  coiM  decided  that  the  remedy 
was  by  a  suit  in  equity  in  which  all  the  creditors  should  join, 
or  one  or  more  should  sue  for  the  benefit  of  all,  and  that  the 
action  should  be  against  the  bank  and  all  the  stockholders. 
There  was  no  occasion  to  consider  the  question  whether  a 
stockholder  who  had  transferred  his  stock  before  suit  brought 
was  liable,  and  it  was  not  discussed.  It  is  true,  the  chief 
justice,  in  the  opinion,  says  that  the  liability  of  the  stock- 
holder was  primary  and  absolute,  attaching  the  moment  the 
debt  was  contracted  by  the  bank.  But  that  remark  was  made 
when  considering  the  remedy  to  be  adopted  to  enforce  the 
liability  of  the  stockholders.  So  in  Clevdamd  v.  Banhy  17 
Wis.,  545,  the  question  decided  was  whether  a  creditor  of  the 
bank,  without  having  obtained  a  judgment  at  law  against  it, 
could  maintain  the  action  pointed  out  in  Coleman  v.  White. 
It  was  held  he  could.  But  neither  in  that  case  was  it  neces- 
sary to  determine  whether  the  liability  was  to  be  enforced 
against  the  stockholder  when  the  debt  was  contracted,  or  the 
person  owning  the  stock  when  the  suit  was  commenced. 
That  point  is  not  even  alluded  to  in  the  opinion  by  the  chief 
justice.  The  same  remark  is  true  of  the  case  of  Merchants'^ 
Bank  v.  Chandler^  19  Wis.,  435. 

In  the  last  case  the  chief  justice,  while  considering  the 
objections  to  the  complaint,  that  there  was  a  defect  of  parties 
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defendant,  observes  that  all  the  parties  owning  stock  before 
the  transfer  to  the  bank  itself  were  before  the  court,  and  if 
such  transfer  was  fraudulent  and  void  the  proper  parties  were 
brought  in  so  that  the  question  might  be  litigated.  But  it  is 
obvious  that  in  none  of  these  cases  was  the  precise  question 
ever  expressly  decided  whether  a  person  not  a  stockholder 
when  the  action  is  brought  was  liable.  The  question  may 
be  inferentially  decided  in  Cleveland  v.  Bavky  supra^  as  coun- 
sel contends,  so  as  to  be  re^  adjvdicata  in  this  action,  but 
nothing  more. 

By  ch.  242,  Laws  of  1861,  the  liability  of  a  stockholder 
was  continued  for  six  months  after  he  had  transferred  his 
stock.  This  amendment  to  the  banking  law,  which  was  sub- 
mitted to  and  approved  by  the  electors  of  the  state,  clearly 
shows  that  the  understanding  was  previously  that  a  stock- 
holder who  made  a  honafide  transfer  of  his  stock  before  suit 
brought  was  exonerated  from  all  liability.  Whether  that  law 
could  continue  the  liability  of  a  stockholder  who  had  sold 
his  stock  before  it  took  effect  is  not  a  question  presented  for 
decision  now.  It  is  admitted  by  all  the  counsel  that  the  assets 
and  property  of  the  bank  must  be  first  exhausted  before  the 
stockholders  who  are  liable  can  be  called  upon  to  make  good 
any  deficiency.  The  proceedings  on  the  reference  in  this 
case  do  not  seem  to  be  regular,  but  as  the  defendant  should 
be  let  in  to  make  his  defense,  that  matter  becomes  unim- 
portant. 

It  follows  from  these  views  that  the  order  of  the  circuit 
court  must  be  reversed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 

By  the  Court. —  So  ordered. 

Upon  the  appeal  from  the  judgment,  the  following  opinion 
was  filed: 

Cole,  C.  J.  This  is  an  appeal  from  a  judgment.  There 
is  no  bill  of  exceptions,  and  we  can  only  look  to  see  if  there 
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is  any  error  apparent  on  the  record  which  should  work  a  re- 
versal of  the  judgment.  We  see  none.  But  we  have  reversed 
the  order  of  the  circuit  court  refusing  to  vacate  the  judg- 
ment and  let  the  defendant  Bumham  in  to  defend.  In  order 
that  he  may  have  the  benefit  of  that  decision  we  shall  dis- 
miss the  appeal  herein.  The  circuit  court  will,  doubtless,  set 
the  judgment  aside  in  accordance  with  the  direction  given 
in  the  opinion  on  the  appeal  from  the  order. 
£y  the  Court. —  The  appeal  is  dismissed. 


Mason  vs.  Beaoh  and  others. 
October  10^  October  SI,  188iS. 

Transfer  OF  IiTTERBST:  Settlement,  fl)  Wh^n  settlement  with  orig- 
inal plaintiff  valid,  after  transfer  of  his  interest 

Hortqaob:  Discharge:  QurrcLAiM  Deed.  ffS,  S)  Payment  toperson 
having  apparent  authority  to  satisfy.  (6)  Discharge  may  he  by 
quitcUnm  deed. 

Foreclosure  of  Mortgage:  Amendment  of  Pleading.  f'4J  Action 
to  foreclose  barred  by  discharge  of  mortgage,  and  cannot  be  con- 
verted into  action  on  debt. 

1.  Under  sec.  2801,  R.  S  ,  which  provides  that  "  in  case  of  a  transfer  of 

interest,  the  action  rAay  be  continued  hy  or  against  the  original 
party,  or  the  court  may  direct  the  person  to  whom  the  interest  is 
transferred  to  be  substituted  in  the  action,  or  joined  with  the  orig- 
inal party,"  unless  there  is  some  action  of  the  court,  either  in 
allowing  the  action  to  be  continued  in  the  name  of  the  original 
plaintiff  or  in  directing  the  substitution  or  joinder  of  the  real 
owner  of  the  cause  of  action,  the  rights  of  such  owner  will 
not  prevail  against  a  subsequent  settlement  made  with,  or  a  satis- 
faction or  discharge  obtained  from,  the  original  plaintiff,  without 
notice  of  the  transfer  of  interest. 

2.  A  mortgagor  may  pay  or  settle  with  the  person  having  the  appar- 

ent authority  to  receive  satisfaction  of  the  mortgage,  and  a  dis- 
charge thus  obtained  wiU  prevail  against  one  having  a  secret, 
concealed  or  reserved  interest  in  the  mortgage.  MaUory  v.  Mari- 
ner, 15  Wis.,  172. 
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3.  So  Tieldj  where,  during  the  pendency  of  an  action  to  foreclose  a 

mortgage,  the  plaintiff  executed  a  quitclaim  deed  of  the  premises 
to  the  mortgagor,  who  received  the  same  without  notice  of  the 
fact  that,  pending  the  action  and  before  such  deed  was  executed, 
the  plaintiif  had  assigned  the  mortgage  and  the  bond  secured 
thereby  to  a  third  person. 

4.  Though  the  discharge  of  a  mortgage  may  not  be  a  satisfaction  of 

the  debt  or  evidence  of  its  payment,  it  is  a  complete  bar  to  an  ac- 
tion to  foreclose  the  mortgage.  Such  action  cannot  be  treated  as, 
or  by  amendment  converted  into,  an  action  at  law  upon  the  bond 
secured  by  the  mortgage. 
•5.  Although,  under  the  statute  and  practice  in  this  state,  the  fee  no 
longer  vests  in  the  mortgagee  even  upon  condition  broken,  he 
nevertheless  obtains  an  interest  in  the  mortgaged  premises  which 
may  pass  by  a  conveyance;  and  a  quitclaim  deed  to  the  mort- 
gagor from  the  owner  of  the  mortgage  operates  as  a  discharge 
thereof. 

APPEAL  from  the  Circuit  Court  for  Crawford  County. 

Action  to  foreclose  a  mortgage.  A  supplemental  answer 
alleged  that  during  the  pendency  of  the  action  the  defend- 
ant Beachy  the  mortgagor,  had  settled  the  mortgage  and  the 
matters  in  controversy  with  the  plaintiflf,  and  had  received 
from  him  a  release  and  quitclaim  deed  of  the  mortgaged 
premises.  Other  facts  are  stated  in  the  opinion.  The  plaint- 
iff appealed  from  a  judgment  dismissing  the  complaint 

K  Mariner^  for  the  appellant.  * 

O,  B.  Thomas^  for  the  respondent. 

Obton,  J.  There  was  a  supplemental  answer,  and  it  was 
proved  and  found  by  the  court  that  during  the  pendency  of 
the  suit  the  plaintiff,  the  assignee  of  the  mortgage,  by  a 
proper  conveyance  for  that  purpose,  quitclaimed  the  mort- 
gaged premises  to  the  defendant,  the  mortgagor,  and 
thereby  satisfied  and  discharged  the  mortgage  sought  to  be 
foreclosed  in  this  action.  The  learned  counsel  of  the  appel- 
lant testified  that,  pending  the  suit  and  at  the  time  such 
quitclaim  deed  was  executed,  he  had  purchased  and  become 
the  owner,  and  then  was  the  real  owner  and  holder  of  the 


Digitized  by 


Google 


AUGUST  TEEM,  1882.  609 

Mason  vs.  Beach  and  othera. 

bond  and  mortgage,  and  contends  that  snch  discharge  of  the 
mortgage  was  without  his  authority,  knowledge,  or  consent, 
and  was  therefore  ineflfeotual.  It  appeared,  however,  that 
the  defendant  had  no  knowledge  or  information  of  that 
fact,  and  received  such  discharge  from  the  plaintiff  in  igno- 
rance of  its  assignment  by  him  to  any  one.  The  statute 
(sec.  2606,  K.  S.),  protects  and  renders  eflfectual  such  a  dis- 
charge as  a  defense  to  the  suit  under  such  circumstances.  ,  It 
provides  that  ^^  in  case  of  an  assignment  of  a  thing  in  action, 
the  action  of  the  assignee  shall  be  without  prejudice  to  any 
set-off  or  other  defense  existing  at  the  time  or  before  notice 
of  the  assignment." 

In  answer  to  this  it  is  urged  that  when  a  cause  of  action 
is  transferred  pending  the  suit  the  action  may  be  continued 
in  the  name  of  the  former  plaintiff,  and  cites  sec.  2801,  K  S., 
and  contends  that  such  former  plaintiff  thereafter  remained 
a  merely  nominal  party,  without  interest  or  right,  and  that 
no  settlement,  satisfaction,  or  discharge  of  the  cause  of  action 
by  him  can  affect  the  rights  of  the  real  owner  thereof,  either 
in  the  subject  matter  of  the  action,  or  in  the  relief  he  would 
be  entitled  to  in  the  action  as  the  real  party  plaintiff.  But 
this  statute  can  have  no  such  interpretation.  Sec.  2800  pro- 
vides that  no  action  shall  abate  by  any  occurrence  or  event  if 
the  cause  of  action  survives;  and  sec.  2801  provides  that  "in 
•case  of  a  transfer  of  interest  the  action  raay  ie  continued  by 
or  against  the  original  party,  or  the  court  may  direct  the 
person  to  whom  the  interest  is  transferred  to  be  substituted 
in  the  action  or  joined  with  the  original  party,  as  the  case  re- 
quires." (1)  The  action  does  not  abate  by  such  an  occurrence 
or  event  as  the  transfer  of  the  interest  of  the  plaintiff;  (2) 
the  action  may  be  continued  in  the  same  plaintiff;  or  (3)  the 
real  party  in  interest  may  be  substituted  or  joined.  The 
language  is  "may  be  continued,"  and  not  "may  continue." 
Both  in  the  language  and  obvious  construction  of  these  pro- 
visions, tfie  action  of  the  court  is  clearly  implied  (1)  in  alio  w- 
Vou  LV— 89 
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ing  the  action  "  to  be  continued ''  in  the  name  of  the  original 
plaintiflf,  or  (2)  in  directing  the  substitution  or  joinder  of  the 
real  party  in  interest.  The  same  language,  "  may  be  con- 
tinued," is  used  in  sec.  2802  in  case  of  the  death  of  an  officer, 
receiver,  or  trustee,  in  whose  name  the  suit  is  brought;  and 
in  sec.  2803  the  language  "  the  action  to  be  continued  "  is 
used  in  case  of  the  death  or  disability  of  a  party,  and  in  both 
cases  the  action  of  the  court  is  required. 

By  this  reasonable  construction  the  court,  the  opposite 
party,  and  all  persons  interested  may  know  who  the  real  party 
in  interest  is  at  all  times  during  the  pendency  of  the  suit  and 
when  judgment  is  rendered,  and  who  is  responsible  and  has 
authority  to  settle,  compromise,  or  receive  payment,  satisfac- 
tion, or  discharge  of  the  cause  of  action ;  and  no  one  will  be 
entrapped,  defrauded,  or  injured  by  concealed  interests  or 
secret  trusts,  as  might  possibly  be  the  case,  even  here,  by  a 
different  construction  of  the  statute.  Where,  therefore,  it 
appears  to  the  court  that  the  plaintiff  has  transferred  his  cause 
of  action  pending  the  suit,  the  court  may  allow  the  action  "  to 
be  oontinujBd  "  in  the  name  of  the  original  plaintiff,  or  sub- 
stitute the  name  of  the  person  to  whom  it  is  transferred,  or 
join  such  person  with  the  original  plaintiff.  Here  there  was 
no  disclosure  of  any  transfer  of  the  bond  and  mortgage,  ex- 
cept at  the  trial,  and,  by  the  testimony  of  the  learned  coun- 
sel on  the  stand  as  a  witness,  long  after  the  discharge  of  the 
mortgage  by  the  plaintiff,  and  no  action  of  the  court  was  had 
to  continue  the  suit  in  the  name  of  the  original  party  plaint- 
iff to  the  use  of  the  pretended  assignee,  or  to  substitute  or 
join  such  assignee  therein.  The  learned  counsel,  by  not  thus 
disclosing  his  interest,  has  allowed  the  plaintiff  to  exercise 
the  very  fullest  authority  in  the  conduct  and  disposition  of 
the  action,  and  the  paramount  right  to  discharge  the  mort- 
gage, which  is  the  subject  matter  of  the  action,  and  by  his 
silence  and  the  concealment  of  his  interest  has  allowed  the 
defendant,  the  mortgagor,  to  believe  that  the  plaintiff  was 
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the  owner  of  the  bond  and  mortgage  when  such  discharge 
was  procured  from  him. 

Under  such  circumstances,  if  the  statute  was  not  perfectly 
clear  for  his  protection,  the  principle  recognized  by  this 
court  in  Mallory  v.  Mariner^  15  Wis.,  172,  would  be  sufficient 
to  that  end.  In  that  case  the  mortgagor  was  once  informed 
of  the  full  authority  of  an  attorney  of  the  mortgagee  to 
settle  the  suit  of  foreclosure,  and  receive  satisfaction  of  tll& 
mortgage  in  a  certain  manner;  and  when  the  suit  was  so  set- 
tled, and  the  satisfaction  was  so  received,  the  mortgagor  had 
not  been  informed  otherwise  in  relation  to  the  authority  of 
the  attorney.  The  mortgage  was  declared  satisfied  and  dis- 
charged, and  the  mortgagee  restrained  by  injunction  from 
foreclosing  it;  and  in  the  next  case  between  the  same  parties 
(15  Wis.,  177),  a  judgment  against  the  mortgagee,  for  the 
penalty  for  refusing  to  satisfy  the  mortgage  of  record,  waa 
affirmed.  The  principle  seems  to  be  well  established  that 
the  mortgagor  may  pay  or  settle  with  the  person  having  the 
apparent  authority  to  receive  satisfaction  cA  the  mortgage; 
and  a  discharge  of  the  mortgage  thus  obtained  will  prevail 
against  those  having  a  secret,  concealed,  or  reserved  interest 
in  the  mortgage.    See,  also,  Jackson  v.  OrafU^  18  Johns.,  110. 

It  is  contended  and  it  may  be  that  the  discharge  of  the 
mortgage  simply  is  no  satisfaction  of  the  debt,  or  evidence 
of  its  payment.  This  suit  is  in  equity  for  the  foreclosure  of 
the  mortgage,  and  certainly  cannot  be  treated  as  a  suit  at  law 
on  the  bond,  or  converted  into  such  a  suit  by  the  widest  lib- 
erality or  latitude  of  amendment.  Sweet  v.  Mitchell^  15  Wis., 
641.  A  personal  judgment  for  deficiency  even  in  such  a 
case  can  only  follow  foreclosure  and  sale.  The  action  is 
therefore  for  foreclosure  and  nothing  eUe,  and  if  the  mort- 
gage is  discharged  the  action  is  gone.  It  is  immaterial, 
therefore,  whether  such  a  discharge  is  satisfaction  of  the 
debt  or  not,  so  far  as  this  action  is  concerned.  It  is  con- 
tended further,  by  the  learned  counsel  of  the  appellant,  that 
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the  quitclaim  deed  of  the  plaintiff  to  the  defendant  of  the 
mortgaged  premises  was  not  a  discharge  of  the  mortgage, 
and  could  not  in  itself  operate  as  such. 

The  adjudicated  cases  in  which  this  question  has  arisen  are 
very  few,  so  far  as  I  have  been  able  to  ascertain,  and,  prob- 
ably, because  there  is  very  little  question  about  it,  or  this 
method  of  discharging  mortgages  is  not  common.  The  former, 
^d  what  might  almost  be  called  the  common  law  relation 
of  mortgagor  and  mortgagee  to  the  legal  estate  or  title  in 
fee,  and  still  recognized  in  many  of  the  states,  and  in  the 
state  where  the  plaintiff  and  grantor  in  the  quitclaim  deed 
resided,  has  been  so  changed  by  our  statute  and  practice  that 
the  fee  no  longer  passes  to  the  mortgagee,  even  upon  condi- 
tion broken,  and  can  only  pass  by  means  of  the  mortgage, 
by  foreclosure  and  sale.  Wood  v.  Trasky  7  Wis.,  566,  and 
many  other  cases  in  this  court.  On  the  other  hand,  when 
the  mortgagee  has  gone  into  the  possession  of  the  mort- 
gaged premises  under  the  mortgage,  the  mortgagor  has  not 
sufficient  title  in  fee  or  otherwise,  to  bring  ejectment  against 
him  and  obtain  the  possession  (Tollman  v.  Ely^  6  Wis.,  244; 
Hennesy  v.  Fa/rreUy  20  Wis.,  42);  and  to  the  extent  of  the 
mortgagee's  interest,  whatever  it  may  be  called,  and  for  his 
protection,  the  possession  of  the  mortgagor  and  those  hold- 
ing under  him  is  the  possession  of  the  mortgagee,  and  they 
are  estopped  from  denying  his  title  or  of  claiming  adversely 
to  hiuL  Avery  v.  Jvdd^  21  Wis.,  262.  Whatever  interest  in 
the  land  the  mortgagee  obtains,  less  than  the  fee,  under 
these  decisions,  and  whatever  it  may  properly  be  denomi- 
nated, it  is  certainly  an  interest^  and  a  substantial  interest, 
which  may  pass  by  a  conveyance.  By  our  statute  (sec.  2203, 
R.  S.),  "  conveyances  of  land,  amd  of  any  estate  or  i/iteresi 
therein,  may  be  made  by  deed,"  etc.  It  follows,  there- 
fore, that,  according  to  the  old  or  the  modem  theory  of 
mortgages,  a  quitclaim  deed  by  the  mortgagee  will  operate 
as  a  discharge  of  the  mortgage.    1  Hilliard  on  Mortg., 
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p.  550,  §  50;  Jerome  v.  Seymour^  Harrington  Ch.  (Mich.), 
357.  Formerly  a  conveyance  by  the  mortgagee  upon  the 
payment  or  satisfaction  of  the  mortgage  was  required  by 
rule,  as  the  proper  method  of  discharging  it,  on  the  theory 
that  the  mortgagee  held  the  legal  title  in  trust  for  the  mort- 
gagor. 1  Powell  on  Mortg.,  396;  Chohnondeh/  v.  Glinton^ 
2  Meriv.,  361 ;  Sugden  on  V.  &  P.,  296.  By  any  theory  of 
mortgages,  the  mortgagee  holds  some  interest  in  the  land  as 
such  trustee,  and  if  he  enter  aftqr  condition  broken  he  cer- 
tainly then  holds  both  this  interest,  whatever  it  is,  and  the 
possession  also,  in  trust  for  the  mortgagor.  Therefore,  what- 
ever interest  in  this  land  the  plaintiff,  as  the  assignee  of  the 
mortgagee,  held,  and  the  whole  of  it,  was  conveyed  to 
the  defendant  Zenas  Beach  by  this  quitclaim  deed,  and  the 
mortgage  as  such  was  thereby  discharged  and  the  right  of 
foreclosure  thereof  gone.  It  is  unnecessary  to  notice  the 
other  defenses  to  the  foreclosure,  as  this  was  clearly  effectual 
to  warrant  a  judgment  for  the  defendants. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. » 


Weston  and  others  vs.  Olsen,  imp. 

October  11  —  October  SI,  188X. 

Costs  on  foreclosure  of  mechanie^s  lien. 

1.  An  action  to  enforce  a  lien  is  equitable  in  its  nature  and  the  court 
may  exercise  a  discretion  in  withholding  or  imposing  costs.  But 
such  discretion  should  be  based  upon  equitable  considerations  and 
not  arbitrarily  exercised,  especiaUy  where  the  statute  expressly 
gives  costs. 

d.  In  an  action  by  subcontractors  to  enforce  a  lien  for  building  mate- 
rials furnished  to  the  principal  contractor,  where  the  owner  of  the 
premises,  on  receiving  the  statutory  notice  of  plaintiffs',  claim,  ex- 
pressed no  wilUngness  to  pay  the  amount  due  from  him  to  the 
principal  contractor,  but  by  his  action  necessitated  the  commence- 
ment of  the  suit  and  its  prosecution  to  judgment,  the  plaintiffs  are 
entitled  to  costs. 
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APPEAL  from  the  Circuit  Court  for  Orant  County. 

Action  to  enforce  a  lien  for  building  materials  furnished 
by  the  plaintiffs  to  the  defendant  Alden,  and  used  by  him  in 
the  construction  of  a  dwelling-house  for  the  defendant  OUer^ 
upon  lands  owned  by  the  latter,  under  a  contract  and  agree- 
ment with  him.  On  the  trial  the  jury  found  that  at  the 
commencement  of  the  action  OUen,  was  indebted  to  Alden 
in  the  sum  of  $65.21  on  account  of  such  construction,  and 
that  the  materials  furnished  by  the  plaintiffs  went  into  the 
l)uilding,  and  it  was  adjudged  that  there  was  due  the  plaint- 
iffs therefor  the  sum  of  $65.21,  and  that  OlserUa  interest  in 
the  premises  be  sold  for  the  payment  thereof,  with  legal  in- 
terest thereon,  and  the  costs  and  disbursements  of  the  plaint- 
iffs in  the  action,  to  be  taxed  by  the  clerk,  and  costs  of  sale 
and  subsequent  costs,  including  the  costs  of  filing  the  claim 
for  him,  "unless  the  said  defendant  OUen  shall  pay  said 
$65.21  in  ten  days,  in  which  case  no  costs  shall  be  taxed 
herein ;  but  if  not  so  paid,  or  if  the  plaintiffs  are  compelled 
to  sell  pursuant  to  this  judgment,  their  full  costs  shall  be 
taxed  and  recovered,"  etc.  Olsen  having  paid  into  court  the 
$65.21  within  the  time  mentioned,  the  clerk  refused  to  tax 
the  costs  in  favor  of  the  plaintiffs,  and  they  appealed  to  this 
court  from  that  portion  of  the  judgment  above  quoted. 

For  the  appellants  there  was  a  brief  by  RazdUm  <&  Pravis^ 
and  oral  argument  by  Mr.  Provis,  They  argued,  inter  alia, 
that  where  a  statute  is  imperative  that  a  plaintiff  recover 
costs  the  court  has  no  discretion  to  adjudge  otherwise.  Sia^te 
ex  rd.  Jones  v,  Jenkins^  46  Wis.,  616.  Costs  are  the  creature 
of.  statute,  and  in  this  state  are  regulated  exclusively  by  stat- 
ute. Noyes  v.  The  StaU^  46  Wis.,  250.  Statutes  giving  costs 
are  to  be  liberally  construed,  as  costs  are  not  in  any  proper 
sense  a  penalty.  They  are  a  partial  remuneration  to  a  pre- 
vailing party  for  the  injury  he  has  sustained  by  the  presen- 
tation of  an  illegal  demand  or  resistance  to  a  legal  daim. 
Sedgwick  on  Stat.  &  Const.  Law,  358. 
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John  D.  WUaany  for  the  respondent,  contended  that  the 
action  to  foreclose  a  mechanic's  lien  is  equitable  in  its  nature, 
and  the  matter  of  costs  discretionary  with  the  court  Wilier 
V.  BergenOioLy  50  Wis.,  474;  5  Wait's  Pr.,  401-2;  Spruhm  v. 
SUmty  52  Wis.,  525.  He  also  urged  that  there  was  no  abuse 
of  discretion  in  this  case. 

Cassoday,  J.  The  only  question  involved  is  whether  the 
plaintiffs,  as  subcontractors,  having  recovered  judgment  for 
the  amount  named,  were  entitled  to  the  statutory  costs  as  a 
matter  of  right.  The  statute  provides  that  the  judgment  in 
such  case  shall  direct  that  the  interest  of  the  owner  of  the 
premises  at  the  time  of  the  commencement  of  the  construc- 
tion 61  the  building  be  sold  to  satisfy  the  amount  of  the  lien 
of  the  plaintiffs,  or  of  the  several  liens  embraced  in  the 
action,  with  the  costs  of  such  action,  including  the  costs  of 
filing  the  claims  for  lien,  and  that  after  satisfying  the  same, 
together  with  such  costs,  that  the  residue  of  the  proceeds  be 
brought  into  court,  with  the  report  of  sale,  to  abide  the  order 
of  the  court.  Sec.  3324,  R.  S.  A  similar  provision  is  found 
in  sec.  3322,  R.  S.  The  plaintiffs,  as  subcontractors,  having 
given  the  notice  required  by  sec.  3315,  E.  S.,  were  clearly 
entitled  to  judgment.  It  is  true  that  section  provides  that 
^'  the  claim  of  such  subcontractor  shall  not  constitute  such 
lien,  except  so  far  as  such  owner  shall,  at  the  time  of  giving 
fiuch  notice,  be,  or  shall  thereafter  become,  indebted  to  such 
principal  contractor  for  work  done  or  materials  furnished 
under  the  principal  contract."  Here  the  amount  recovered 
did  not  exceed  the  amount  due  from  the  owner  to  the  prin- 
oipal  contractor.  There  is  no  claim  that  the  owner,  on  re- 
ceiving the  statutory  notice,  tendered  or  expressed  any 
willingness  to  pay  the  amount  due  such  principal  contractor 
without  suit  or  otherwise.  On  the  contrary,  he  denied  lUl 
liability.  By  the  course  pursued  by  the  respondent,  the 
plaintiffs  were  forced  to  bring  suit  and  prosecute  the  same 
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to  judgment.  Can  the  respondent  now  escape  from  paying 
the  statutory  costs  thus  necessarily  incurred  by  the  plaintiffs, 
by  reason  of  his  own  action  and  non-action?  Undoubtedly 
an  action  to  enforce  a  lien  is  equitable  in  its  nature.  Wilier 
V.  JBergenthalj  50  Wis.,  474.  It  is  also  true  that  in  such 
actions  courts  of  equity  may  exercise  a  certain  discretion  in 
withholding  or  imposing  costs.  In  re  CarrolTs  Will^  53 
Wia,  228;  Spruhm  v.  Stout,  52  Wis.,  517.  But  such  discre- 
tion should  be  based  upon  equitable  considerations,  and  not 
arbitrarily  exercised.  Especially  is  this  so  in  a  case  like  this, 
where  the  statute  expressly  gives  costs.  Here  there  was  no 
equitable  reason  for  withholding  the  usual  statutory  costs, 
or  making  their  taxation  conditional  upon  non-payment  of 
the  amount  found  due.  On  the  contrary,  the  respondent 
having  necessitated  the  incurring  of  such  costs  by  the  plaint- 
iffs, is,  under  the  statute,  equitably  bound  to  pay  them.  The 
effect  of  the  garnishment  cannot  be  reviewed  on  this  appeal, 
and  hence  its  consideration  is  unnecessary. 

By  the  CovH. —  That  portion  of  the  judgment  of  the  cir- 
cuit court  appealed  from  is  reversed,  and  the  cause  is  re- 
manded for  further  proceedings  according  to  law 


Rehmstedt  vs.  Brisoob. 
October  11  —  October  SI,  ^889, 

tteVBRSAL  of  Judgment,    flj  Defective  proof  of  aervice  of  9ummon$» 
Amendment  of  Record.    f£J  When  motion  to  amend  denied, 

1.  Where  the  proof  of  service  of  the  summons  was  not  snfficient  to 

give  the  court  jurisdiction  of  the  person  of  a  defendant  who  did 
not  appear,  a  judgment  against  him  is  erroneous  and  wiU  be 
reversed. 

2.  A  motion  either  to  amend  the  record  by  permitting  the  officer  mak- 

ing the  service  to  file  his  amended  return  in  this  court,  or  to  remit 
the  record  to  the  court  below  for  the  purpose  of  amendment,. 
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made  after  the  defendant  (who  appeared  specially  and  appealed 
from  the  judgment),  had  been  compelled  to  prepare  for  the  argu- 
ment of  the  case  on  the  merits,  and  unaccompanied  by  any  proofs 
showing  that  the  respondent  would  lose  any  substantial  right  by 
the  reversal  of  the  judgment,  is  denied. 

APPEAL  from  the  Circuit  Court  for  Grant  County. 

The  action  was  for  the  dissolution  of  a  partnership  and  for 
the  appointment  of  a  receiver.  The  material  facts  are  suffi- 
ciently stated  in  the  opinion.  The  defendant  appealed^ 
February  17,  1882,  from  a  judgment  in  favor  of  the  plaintiff. 
On  the  27th  of  September,  1882,  the  plaintiff  served  upon 
the  defendant  an  affidavit  of  the  officer  who  made  the  serv- 
ice of  the  summons  setting  forth  facts  showing  a  valid  and 
sufficient  service  thereof,  together  with  notice  of  a  motion 
by  the  plaintiff,  in  this  court,  for  leave  to  return  the  record 
to  the  circuit  court  in  order  to  the  amendment  of  the  proof 
of  service  of  the  summons  in  accordance  with  the  facts,  or 
that  the  officer  who  made  the  service  be  permitted  to  amend 
his  return  thereof  in  this  court. 

For  the  appellant  there  was  a  brief  by  BuahmlZ^  Clark  dh 
Watkinsy  and  oral  argument  by  Mr.  Watkins. 

A.  W.  JBeUj  for  the  respondent,  argued,  among  other 
things,  that  if  service  was  actually  made  that  fact,  and  not 
the  return  of  the  officer,  gave  the  court  jurisdiction.  Rick- 
a/rds  V.  Ladd^  4  Pacific  0.  L.  J.,  52 ;  Kvrhwood  v.  Reedy ^  10 
Sans.,  453 ;  Forerrum  v.  Carter^  9  id.,  674 ;  Freeman  on  Exe- 
cutions, sees.  358-360;  Palmer  v.  Thayer^  28  Conn.,  237; 
JStichen  v.  Reinaky^  42  Mo.,  427;  Morris  v.  TrusteeSy  15  IlL, 
266;  TalcoU  v.  Rosenberyy  8  Abb.  Pr.  (N.  S.),  287.  The  pro- 
posed amendment  is  in  furtherance  of  justice  and  to  correct 
the  mistakes  of  the  officer.  Had  a  private  person  attempted 
to  serve  the  papers  a  more  rigid  rule  might  be  applied. 
R  S.,  sec.  2830 ;  Bacon  v.  Bassetty  19  Wis.,  45 ;  Sueierlee  v.  Sir, 
26  id.»  867 ;  TdedOy  Peoria  cfe  Wa/r%aw  Railway  Go.  v.  BuUery 
68  IlL,  323;  NaUonal  In%.  Go.  v.  Ghamber  of  Gonmiercey  69 
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id.,  22;  Barlow  v.  Standford,  82  id.,  298;  MvJdraw  v.  Bates^ 
5  Mo.,  214;  McGlure  v.  WeUs,  46  id.,  311. 

Taylor,  J.  This  is  an  appeal  from  a  final  judgment  en- 
tered in  favor  of  the  plaintiff  against  the  defendant  upon 
default.  The  defendant  did  not  appear  or  answer  in  the 
court  below,  and  the  attorneys  who  appear  for  him  on  this 
appeal  expressly  state  in  their  notice  of  retainer  to  the  plaint- 
iff and  respondent  that  they  appear  solely  for  the  purpose  of 
appealing  from  the  judgment.  The  only  ground  relied  upon 
for  the  reversal  of  the  judgment  is  that  the  record  does  not 
show  that  the  court  had  jurisdiction  of  the  person  of  the  de- 
fendant and  appellant.  The  proof  of  the  service  of  the 
summons  found  in  the  record  is  as  follows: 

*''' State  of  Wisconsin^  County  of  Grant — sa.: 

"  I  hereby  certify  and  return  that  I  did,  on  the  2nd  day  of 
February,  1878,  serve  the  within  summons  and  complaint  on 
the  within  named  defendant,  Richard  Brisooe^  by  delivering 
to  and  leaving  with  his  wife,  Maria  Briscoe,  a  person  of  suit- 
able age  and  discretion,  to  whom  I  informed  the  nature  and 
contents  thereof,  and  who  was  also  at  the  residence  of  said 
defendant,  Bichard  Briacoe^  in  said  county. 
"  Matt.  Bibohard,  Sheriff, 

"  By  J.  L.  Rewey,  Deputy  Sheriff.'' 

It  is  clear  that  this  proof  of  service  of  the  summons  was 
not  sufficient  to  give  the  court  jurisdiction  of  the  per- 
son of  the  defendant,  and,  in  the  absence  of  an  appearance 
in  fact  by  the  defendant,  a  judgment  entered  by  the  court 
against  him  is  erroneous,  and  must  be  reversed.  Matteson  v. 
Smith,  37  Wis.,  333;  Knox  v.  Miller,  18  Wis.,  397;  Bape  v. 
Beaton,  9  Wis.,  328;  PoUard  v.  Wegener,  13  Wis.,  569-576; 
Northrup  v.  Shephard,  23  Wis.,  513;  MecMem  v.  Blake,  19 
Wis.,  397;  Weatherbee  v.  Weaiherhee,  20  Wis.,  499;  Sayles  v. 
Davis,  20  Wis.,  302;  HaU  v.  Oraham,  49  Wis.,  663.  It  is 
unnecessary  to  cite  other  authorities  to  this  point,  as  it  is 
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admitted  by  the  learned  counsel  for  the  respondent  that  upon 
the  face  of  the  record  a  want  of  jurisdiction  over  the  person 
of  the  defendant  clearly  appears.  But  they  now  propose  to 
cure  the  defects  by  an  amendment  of  the  record  in  this  court 
by  having  the  oflBcer  who  served  the  summons  and  complaint 
amend  his  return  according  to  the  facts,  so  as  to  show  a  legal 
service,  or  to  have  the  record  remitted  to  the  circuit  court  for 
the  purpose  of  having  the  officer  make  an  amended  return 
there,  in  order  to  cure  the  defects ;  and  for  that  purpose, 
when  the  cause  was  called  for  argument  in  this  court,  they 
presented  an  affidavit  of  the  officer  who  made  the  service, 
showing  that  he  did  in  fact  make  a  legal  service  of  the  sum- 
mons and  complaint  upon  the  defendant,  and  a  willingness 
on  his  part  to  make  an  amended  return  showing  such  legal 
service. 

Although  we  have  no  doubt  as  to  the  power  of  this  court 
to  permit  the  withdrawal  of  the  record,  to  allow  the  officer 
to  amend  his  return  in  the  court  below  in  accordance  with 
the  facts  showing  a  legal  service,  and  thereby  cure  the  error 
in  the  record,  and  although  we  have  very  little  doubt  as  to 
our  power  to  permit  the  officer  to  amend  his  return  in  this 
court  so  as  to  cure  such  defect,  we  are  of  the  opinion  that  we 
ought  not  to  permit  either  in  this  case.  When  the  appellant 
brought  his  appeal,  the  record  showed  a  clear  and  palpable 
error,  for  which  the  judgment  rendered  against  him  would 
be  reversed,  unless  the  error  be  cured  by  the  amendment 
now  sought  to  be  made.  There  is  nothing  in  the  case  which 
shows  that  the  appellant  was  cognizant  of  the  fact  that  a 
legal  service  of  the  summons  had  in  fact  been  made.  It 
would  therefore  be  clearly  wrong  to  permit  an  amendment 
of  the  record  which  would  cure  the  defect,  and  cause  an 
affirmance  of  the  judgment,  and  charge  him  with  the  costs 
of  the  appeal.  If  the  amendment  had  been  made  in  the 
court  below  before  an  appeal  had  been  taken,  it  is  fair  to 
presume  that  none  would  have  been  taken ;  or  if  an  amend^ 
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ment  had  been  made  in  the  court  below  after  the  appeal 
taken,  and  before  the  record  had  been  returned  to  this  court; 
or  if,  after  the  record  had  been  returned  here  and  before  the 
cause  had  been  set  down  for  argument,  a  timely  motion  had 
been  made  to  remit  the  record  for  amendment,  or  for  an 
amendment  of  the  record  in  this  court,  the  motion  would 
have  been  granted,  with  leave  to  the  appellant  to  dismiss 
his  appeal  after  the  amendment  was  made,  with  such  condi- 
tions as  to  costs  as  would  be  just,- as  was  done  by  this  court 
in  the  case  of  Sueterlee  v.  Sir,  25  Wis.,  357,  358. 

The  motion  to  amend  here  comes  aft^r  the  appellant  has 
been  compelled  to  prepare  for  the  argument  of  the  case  on 
its  merits,  and  if  granted  and  an  amendment  should  be  made 
which  would  compel  an  affirmance  of  the  judgment,  we 
would  be  compelled,  we  think,  to  grant  the  leave  to  amend, 
upon  the  condition  that  if  the  appellant  so  elected  he  might, 
after  the  amendment  was  made,  dismiss  his  appeal  with 
costs  against  the  respondent.  The  motion  granted  with 
such  a  condition  would  be  of  no  practical  value  to  the  re- 
spondent. If  the  judgment  is  reversed,  as  it  must  be  if  the 
amendment  be  not  made,  the  appellant  recovers  nothing  but 
his  costs  of  the  appeal.  The  reversal  does  not  give  him  any- 
standing  in  the  case  in  the  court  below,  and  immediately 
upon  the  return  of  the  record  the  respondent  can  have  the^ 
sheriff's  return  amended  and  re-enter  his  judgment,  unless 
in  the  meantime  the  appellant  can  excuse  his  default  and  be- 
let  in  to  defend,  upon  a  proper  application  to  the  court 
below.  See  Sayles  v.  Davis,  22  Wis.,  226,  where  the  prac- 
tice above  indicated  was  approved  by  this  court.  Had  the^ 
application  for  leave  to  amend  been  accompanied  with 
proofs  showing  that  the  respondent  would  lose  any  substan- 
tial right  by  the  reversal  of  the  judgment,  it  is  probable  the- 
court  would  have  permitted  the  amendment,  even  at  the  late 
stage  of  the  proceedings  at  which  the  application  was  made^ 
in  order  to  save  the  rights  of  the  plaintiff. 
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For  the  reasons  above  stated  we  deny  the  motion  to 
amend  the  record,  either  by  permitting  the  oflBcer  to  file  his 
amended  return  in  this  court,  or  to  remit  the  record  to  the 
court  below  for  the  purpose  of  amendment  in  that  court. 
For  the  error  appearing  in  the  record,  the  judgment  of  the 
circuit  court  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  according  to  law. 

By  the  Court —  It  is  so  ordered. 


Olinger  vs.  Liddle,  Jr.,  impt 
October  11  —  October  SI,  188$. 

AsvKkiA  TO  S.  0.    (IJ  Duplicity.    (2)  Notice  of  appeal  construed. 
Pbactice  in  S.  0.    ("SJ  Written  motion  unnecessary.    (4)  When  notice 

of  motion  to  dismiss  appeal  unnecessary. 
Foreclosure  of  Mortgaqb:  Pleading.   ('S)  What  a  sufficient  demand 

for  judgment  for  deficiency. 

1.  A  judgment  of  foreclosure  of  a  mortgage  and  a  judgment  for  a 

deficiency  on  the  sale  are  each  appealable,  but  both  cannot  be  in- 
cluded in  one  appeal. 

2.  A  notice  of  appeal  is  to  the  effect  that  the  defendant  "  appeals  from 

the  judgment  of  foreclosure  .  .  .  and  from  the  judgment 
afterwards  in  the  same  action,  obtained  .  .  .  for  deficiency 
after  sale,  .  .  .  and  from  the  whole  and  every  part  thereof." 
JETeld,  that  the  specification  that  the  appeal  is  *'  from  the  whole 
thereof"  refers  to  both  judgment^ 

8.  The  practice  in  this  court  does  not  require  the  filing  of  a  written 
motion.    Proof  of  due  service  of  a  notice  of  motion  is  sufllcient. 

4.  .Where  the  record  discloses  that  an  appeal  has  not  been  regularly 
taken,  no  notice  of  motion  is  necessary,  but  such  appeal  wiU  be  dis- 
missed on  oral  motion,  or  without  motion. 

•5.  A  prayer  in  a  complaint  for  the  foreclosure  of  a  mortgage,  *'  that 
the  plaintiff  may  have  execution  for  any  balance  remaining  un- 
paid," etc.,  should,  under  a  liberal  construction,  be  held  sufficient 
to  authorize  the  entry  of  judgment  for  the  deficiency,  under  a 
statute  which  provides  for  the  entry  of  such  judgment  only  where 
the  complaint  contains  a  demand  therefor. 
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APPEAL  from  the  Circuit  Court  for  OramJt  County. 

The  action  was  brou^t  against  the  defendants,  Oeorge 
lAddle^  Jr.^  and  his  wife,  to  foreclose  a  mortgage  executed 
by  them  to  the  plaintiff,  and  resulted  in  a  judgment  of  fore- 
closure.   The  defendants  made  no  appearance.    The  mort- 
gaged premises  were  sold  pursuant  to  the  judgment.     The 
proceeds  of  such  sale  being  insufficient  to  pay  the  mortgage 
debt,  judgment  was  thereafter  entered  against  the  defendant 
Oeorge  Liddle^  Jr,^  for  such  deficiency, —  he  being  personally 
liable  for  the  mortgage  debt.    The  latter  thereupon  appealed 
to  this  court.    The  notice  of  appeal  is  as  follows:    "  Please 
take  notice  that  the  defendant  Oeorge  Liddle^  Jr,^  hereby 
appeals  from  the  judgment  of  foreclosure,  rendered  by  the 
above  named  court  herein,  entered  on  the  twelfth  day  of 
February,  A.  D.  1880,  in  favor  of  the  plaintiff  and  against 
the  defendants,  and  from  the  judgment  afterwards  on  June 
28, 1881,  in  the  same  action,  obtained  by  said  plaintiff  and 
respondent,  for  four  hundred  and  fifteen  dollars  and  seven 
cents  deficiency,  after  sale  of  the  premises  in  said  judgment 
of  foreclosure  described,  and  from  the  whole  and  every  part 
thereof."    The  plaintiff  thereupon  served  the  attorneys  for 
the  appellant  with  notice  of  a  motion  to  this  court  to  dis- 
miss the  appeal  for  duplicity. 

For  the  appellant  there  were  briefs  by  BushneU^  Clarh  <& 
WatkinSj  and  oral  argument  by  Mr.  Waikma. 

Samicel  Merricky  for  the  Ibspondent. 

Lyon,  J.  The  judgment  of  foreclosure  and  the  judg- 
ment for  deficiency  are  each  appealable.  But  both  cannot 
be  included  in  one  appeal.  Bdllou  v.  Chicago  <&  If.  W.  IPy 
Co.y  53  Wis.,  150.  Here  it  is  attempted  to  take  one  appeal 
from  both  judgments.  This  is  fatal  to  the  appeal.  Coun- 
sel for  appellant  argued  that  the  appeal  is  from  the  judg- 
ment for  deficiency  alone.  He  claims  that  the  statement  in 
the  notice,  that  the  appellant  ^^  appeals  from  the  whole  and 
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every  part  thereof,"  refers  only  to  that  judgment,  and  that 
the  notice  is  inoperative  as  an  appeal  from  the  foreclosure 
judgment  because  the  statute  requires  that  the  notice  must 
specify  whether  the  appeal  is  from  the  whole  or  some  part  of 
the  judgment  or  order  appealed.  R  S.,  sec.  3049.  We 
cannot  adopt  this  view.  We  think  the  specification  refers 
to  both  judgments  and,  were  such  appeals  admissible,  should 
not  hesitate  to  review  both  on  this  appeal. 

A  question  of  practice  was  raised  by  the  same  learned 
counsel.  He  maintained  that  because  no  written  motion  to 
dismiss  the  appeal  has  been  filed  here,  this  court  should  not 
entertain  the  motion.  The  practice  in  this  court  does  not 
require  the  filing  of  such  motion.  Proof  of  due  service  of  a 
notice  of  motion  is  sufficient  in  any  case.  However,  when 
the  record  discloses  that  the  appeal  has  not  been  regularly 
taken,  no  notice  of  motion  is  necessary.  Upon  the  fact 
appearing,  the  court  will  dismiss  the  appeal  on  oral  motion^ 
or  without  motion. 

The  cause  was  argued  on  the  merits,  and  it  was  claimed 
that  the  judgment  for  deficiency  should  be  reversed,  because 
the  complaint  contains  no  sufficient  prayer  to  authorize  the 
entry  of  the  judgment.  The  court  is  authorized  to  enter 
judgment  for  deficiency  only  where  the  complaint  contains 
a  demand  therefor.  E.  S.,  817,  sec.  3156.  The  complaint 
in  this  action  contains  a  demand  of  execution  for  any  de- 
ficiency remaining  unpaid  after  applying  on  the  mortgage 
debt  the  proceeds  of  the  sale  of  the  mortgaged  premises. 
The  language  is,  "  and  that  the  plaintiff  may  have  execution  . 
for  any  balance  remaining  unpaid,"  etc. 
'  We  deem  it  advisable  to  say  we  are  of  the  opinion  that 
construing  the  complaint  liberally,  with  a  view  to  substan- 
tial justice  between  the  parties  (R.  S.,  sec.  2668),  it  ought 
to  be  held  sufficient  to  authorize  judgment  for  a  deficiency. 

By  the  Court —  The  appeal  is  dismissed. 
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October  11^  October  SI,  1S8S. 

Corporations:    Dissolution:    Equity.    Stockholder  cannot  maintain 
action  in  his  ovon  name  to  dissolve  corporation. 

1.  Independent  of  the  statute  and  at  common  law,  a  court  of  equity 
had  no  power  to  dissolve  a  corporation  and  sell  and  divide  its 
property  at  the  suit  of  an  individual  stockholder,  in  his  own  behalf 
and  in  his  own  name. 

"2.  There  is  no  statute  in  this  state  authorizing  one  of  several  stock- 
holders to  maintain  a  bill  in  equity  in  his  own  name  or  in  the  name 
of  the  state,  without  leave  being  first  granted  therefor  by  this 
court,  to  dissolve  a  corporation  and  convert  its  property  into 
money  and  then  divide  the  same  among  a  portion  of  the  stock- 
holders; and  in  the  absence  of  such  a  statute  such  a  suit  cannot  be 
maintained. 

APPEAL  from  the  Circuit  Court  for  La  Fayette  County. 

Action  by  the  plaintiff  as  one  of  the  stockholders  of  the 
Oakland  Mining  Company  against  that  company  and  over 
twenty  of  its  alleged  stockholders,  including  the  appellant 
and  James  H.  Earnest,  for  the  purpose  of  determining  the 
names  of  the  stockholders,  the  number  of  shares  owned  by 
^ach  upon  the  production  of  the  certificates,  and  for  judg- 
ment that  the  corporation  had  forfeited  its  corporate  rights, 
privileges,  and  franchises,  and  that  the  same  be  excluded  from 
such  corporate  rights,  privileges,  and  franchises,  and  that  the 
<;orporation  be  dissolved ;  that  a  receiver  be  appointed,  under 
whose  direction  the  affairs  of  the  corporation  should  be  wound 
up,  and  its  property,  subject  to  the  rights  of  lessees  and  their 
assigns,  be  sold  and  converted  into  money ;  that  the  proceeds, 
After  the  payment  of  costs,  expenses,  and  disbursements  of  the 
action  and  the  receiver,  be  distributed  as  provided  in  sec.  3245, 
R.  S.  The  complaint,  among  other  things,  alleged  that  the 
<5apital  stock  of  the  corporation  was  fixed  at  $3,000,000,  and 
divided  into  30,000  shares  of  $100  each,  and  that  the  plaintiff 
owned  12,480  shares,  and  the  defendant  James  H.  Earnest 
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4,340  shares,  and  the  remainder  of  the  stock  was  held  by  the 
other  defendants.  The  appellant  and  several  others  were 
served  by  publication  as  non-residents  of  the  state,  and  persons 
whose  residence  was  unknown.  On  default  being  made  the 
cause  was  referred  to  Joseph  H.  Clary,  December  10, 1879, 
who  on  the  same  day  made  his  report  to  the  court  in  writing, 
among  other  things,  that  the  only  persons  who  produced  be- 
fore him  certificates  of  -stock,  or  any  other  evidence  that  any 
of  the  capital  stock  was  held  and  owned  by  such  person, 
were  the  plaintiff  and  the  defendant  James  H.  Earnest,  and 
that  the  plaintiff  owned  and  held  12,480  shares,  and  James 
H.  Earnest  4,340  shares.  December  16,  1879,  the  court  con- 
firmed the  report,  and  among  other  things  adjudged  that  the 
corporation,  to  wit,  the  Oakland  Mining  Company,  had,  in 
pursuance  of  sec.  1763,  R.  S.,  surrendered  the  rights,  privi- 
leges, and  franchises,  granted  or  acquired  under  any  law,  and 
that  the  same  be  dissolved ;  that  said  corporation  had  for- 
feited all  its  corporate  rights,  privileges,  and  franchises,  and 
the  same  was  thereby  excluded  from  such  corporate  rights, 
privileges,  and  franchises,  and  dissolved,  and  that  the  plaint- 
iff recover  of  the  corporation  $149.55  for  costs  and  disburse- 
ments; that  the  affairs  of  the  corporation  be  wound  up  by 
and  under  the  direction  of  the  receiver  thereby  appointed 
for  that  purpose;  that  all  the  property,  real  and  personal,  of 
said  corporation  be  sold  and  converted  into  money ;  that  out 
of  the  moneys  arising  from  such  sale  the  receiver  was  to  de- 
duct his  fees  and  expenses,  and  then  pay  the  plaintiff  his 
costs  and  disbursements,  and  then  pay  to  the  county  clerk 
«uch  sum  as  may  be  required  to  redeem  the  lands  of  the  cor- 
poration from  the  sales  thereof  for  taxes,  and  that  after 
making  such  payments  he  divide  the  surplus  moneys,  if  any, 
into  16,820  equal  parts,  and  thereupon  pay  over,  to  the  plaint- 
iff, Moses  M.  Strcmg^  12,480  of  such  equal  parts  so  divided,  and 
to  the  defendant  James  H.  Earnest  4,340  of  such  equal  parts 
so  divided,  and  to  make  his  report  of  all  his  transactions  as  such 
Vol.  LV— 40 
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receiver,  and  file  it  with  the  olerk  of  the  court;  that  each  and 
every  one  of  the  parties  to  the  action  who  may  be  in  possession 
of  any  of  the  lands  so  sold,  should  deliver  such  possession  to 
the  grantees  named  in  the  receiver's  deed  thereof,  subject  to 
the  paramount  rights  of  said  St/rcmg  and  Earnest,  as  thereby 
adjudged;  that  said  corporation,  and  its  successors  and  as- 
signs, and  the  other  defendants,  and  their  heirs  and  assigns 
respectively,  be  forever  barred  and  f oieclosed  of  all  right,  title, 
and  interest  in  said  lands,  and  of  all  equity  of  redemption 
therein.  Thereupon  the  receiver  advertised  and  sold  the  per- 
sonal property  of  the  corporation  to  I£oBe%  M.  Strong  tor 
$84.10,  and  the  real  estate  to  said  St/rong  for  $4,006.65,  making 
in  all  $4,090.65 ;  that  out  of  said  sum  he  retained  $44.60  for  his 
fees  and  expenses  as  receiver;  paid  to  the  plaintiff  $143.06 
for  his  costs  and  his  disbursements,  and  $1,293.02  to  the 
county  clerk  to  redeem  the  lands  from  taxes,  and  $86.97  to 
the  town  treasurer  to  pay  the  taxes,  making  $1,567.65,  and 
leaving  a  balance  in  his  hands  of  $2,523,  which  he  divided  be- 
tween said  Strong  and  Earnest  as  follows:  to  Moses  M. 
Strong  $1,872,  and  to  James  H.  Earnest  $651 ;  all  of  which 
was  reported  by  said  receiver  to  the  court,  and  which  report 
was  by  the  court  confirmed  March  23,  1880.  From  the 
judgment  so  entered  December  16, 1879,  the  defendant  E.  P. 
McCagg  appealed. 

For  the  appellant  there  was  a  brief  by  Orton  <&  Oshomy 
and  oral  argument  by  Mr.  Orton. 

Moses  M.  Strong^  respondent,  ^o  se. 

Cassoday,  J.  The  question  is  not  whether  a  court  of 
equity  has  power  to  control  and  regulate  the  management  of 
corporations,  or  protect  or  enforce  the  rights  of  stockhold- 
ers, but  whether  a  stockholder  may,  in  his  own  name  and 
without  first  obtaining  leave  of  the  court,  maintain  a  bill  in 
equity  to  dissolve  and  terminate  a  corporation,  and  convert 
its  property  into  money  and  divide  the  same  among  a  por- 
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tion  of  its  stockholders  on  the  ground  of  non-user  or  misuser? 
It  would  seem  that,  independent  of  the  statute,  the  general 
equity  powers  of  the  court  do  not  extend  to  such  a  question. 
In  the  absence  of  a  statute  conferring  jurisdiction  upon 
courts  of  chancery,  the  question  whether  or  not  a  corpora- 
tion has  violated  its  charter  or  forfeited  its  franchise  is  a 
question  for  the  sole  determination  of  a  court  of  law.  So- 
ciety V.  Morris  Canal  Co.y  1  N.  J.  Eq.,  157;  Atfy  Oen.  v. 
StevenSj  id.,  869;  President^  Mam^agers^  etc.  v.  Trenton  City 
Bridge  Co,,  13  K  J.  Ch.,  57;  Staie  v.  JUercAanti  Ins.  cfe  T. 
Co.,  8  Humph.,  235;  Hodges  v.  N.  E.  Screw  Co.,  3  R  I.,  9; 
Bayless  v.  Ome,  1  Freem.  (Miss.),  161;  Com/m.  v.  Union 
Ins.  Co.,  5  Mass.,  232;  Folger  v.  Columhiom  Ins.  Co.,  99 
Mass.,  274. 

In  State  v.  MercTumti  Ins.  &  T.  Co.,  supra,  the  court 
say :  "  By  the  common  law  the  forfeiture  of  a  charter  can 
be  enforced  in  a  court  of  law  only,  and  the  proceeding  to  re- 
peal it  is  by  a  scire  facias,  or  an  information  in  the  nature 
of  a  writ  of  qvo  warramto.  A  scire  fa^cias  is  the  proper 
remedy  where  there  is  a  legal,  existing  body  capable  of  act- 
ing, but  which  had  been  guilty  of  an  abuse  of  the  power 
intrusted  to  it.  A  quo  warra/nto,  where  there  is  a  body  cor- 
porate de facto,  which  takes  upon  itself  to  act  as  a  body  corpo- 
rate, but  from  some  defect  in  its  constitution  it  cannot  legally 
exercise  the  power  it  affects  to  use.  But  a  court  of  chan- 
cery, unless  especially  empowered  by  statute,  cannot  decree 
a  forfeiture,  though  it  may  hold  trustees  of  a  corporation  ac- 
countable for  an  abuse  of  trust."    Page  252. 

In  Conrnt.  v.  Uriion  Ins.  Co.,  supra,  Pabsons,  0.  J.,  said : 
*'But  an  information  for  the  purpose  of  dissolving  the 
corporation,  or  of  seizing  its  franchises,  cannot  be  prosecuted 
but  by  the  authority  of  the  commonwealth,  to  be  exercised 
by  the  legislature,  or  by  the  attorney  or  solicitor  general, 
acting  under  its  direction,  or  ex  officio  in  its  behalf.  For  the 
commonwealth  may  waive  any  condition,  expressed  or  im- 
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plied,  on  which  the  corporation  was  created,  and  we  cannot 
give  judgment  for  the  seizure,  by  the  commonwealth,  of  the 
franchises  of  any  corporation,  unless  the  commonwealth  be 
a  party  in  interest  to  the  suit,  and  thus  assenting  to  the 
judgment." 

In  Folger  v.  (Mwmbian  Ina,  Co.^  supra^  Mr.  Justice  Gray 
took  occasion  to  say:  "But  general  jurisdiction  of  suits 
against  corporations  no  more  implies  a  power  to  destroy  a 
corporation  at  the  suit  of  an  individual,  than  jurisdiction  of 
private  suits  against  individuals  authorizes  the  court  to  enter- 
tain a  prosecution  for  crime,  to  pass  sentence  of  death,  and 
to  issue  a  warrant  for  execution.  The  only  modes  of  dis- 
solving a  corporation  known  to  the  common  law,  were  by  the 
death  of  all  its  members;  by  act  of  the  legislature;  by  a  sur- 
render of  the  charter,  accepted  by  the  government;  or  by 
forfeiture  of  the  franchise,  which  could  only  take  effect  upon 
a  judgment  of  a  competent  tribunal  on  a  proceeding  in  be- 
half of  the  state;  and  neither  a  court  of  law  nor  a  court  of 
equity  had  jurisdiction  to  decree  a  forfeiture  of  the  charter 
or  dissolution  of  the  corporation  at  the  suit  of  an  individual." 
Such,  in  effect,  is  conceded  to  be  the  rule  at  common  law 
by  several  of  the  New  York  courts,  notwithstanding,  as  said 
by  the  court  in  Baijless  v,  Orne^  supra^  in  that  state  such 
"  power  is  conferred  by  express  statute."  Slee  v.  Bloomy  5 
Johns.  Ch.,  366 ;  Verplanck  v.  Mercantile  Ins,  Co.^  1  Edw. 
Ch.,  84;  Dm/le  v.  Peerless  P.  Co.,  44  Barb.,  239;  Oilman  v. 
Oreen  Point  ISugar  Co.,  61  Barb.,  9.  It  is  true,  the  decision 
by  Chancellor  Kent  in  Slee  v.  Bloom,  supra,  was  reversed  by 
the  court  of  errors  in  19  Johns.,  456.  That  last  decision 
seems  to  be  based  upon  the  theory,  to  use  the  language  of 
Chief  Justice  Spencer,  that  "  incorporations  under  the  statute 
differ  from  corporations,  to  whom  some  exclusive  or  peculiar 
privileges  are  granted."  He  says:  "  There  is  nothing  of  an 
exclusive  nature  in  the  statute  (authorizing  the  association  of 
individuals  for  manufacturing  purposes),  but  the  benefits  from 
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associating  and  becoming  incorporated,  for  the  purposes  held 
out  in  the  act,  are  offered  to  all  who  will  conform  to  its  requi- 
sitions. There  are  no  franchises  or  privileges  which  aro 
not  common  to  the  whole  community."  Page  473.  This  is 
the  view  taken  in  Pennhnan  v.  Briggs^  1  Hopk.,  303-4;  S. 
(7.,  8  Cow.,  387.  The  suit  of  Slee'  v.  Bloom,  19  Johns.,  456, 
was  by  a  creditor  to  charge  a  stockholder,  and  went  upon  tho 
theory  that  the  corporation  had  been  ij>80  facto  dissolved. 

The  court  in  Bradt  v.  Benedict,  17  N.  Y.,  99,  mS<\ : 
"  Whether  the  court  did  not,  by  that  decision  (19  Johns.,  45^!), 
rather  supply  what  might  be  deemed  a  defect  in  the  statute 
than  to  announce  the  law  as  it  was  to  be  found  on  the  Ixn^Iv^, 
it  is  not  necessary  to  inquire.  .  .  .  But,  in  the  langun^G 
of  Chancellor  Kent,  Mt  should  not  be  carried  beyond  the 
precise  facts  upon  which  the  case  rested.' "  In  that  opinion  it 
is  also  conceded  that "  as  a  general  rule  to  constitute  a  dissolu- 
tion of  a  corporation,  by  a  surrender  of  its  franchises  or  hy 
misuser  or  non-user,  the  surrender  must  he  accepted  hy  the  gor- 
emment  or  the  default  must  be  judicially  ascertained  and 
declared." 

In  Denike  v.  New  York,  etc.,  Co.,  80  N.  T.,  605,  the  non 
user  had  not  existed  for  a  year,  but  the  learned  judge  giving 
the  opinion  of  the  court,  among  other  things,  said :  "  A  cor- 
poration owes  its  life  to  the  sovereign  power,  and  under  what 
circumstances  it  shall  forfeit  or  be  deprived  of  that  life  de- 
pends upon  the  same  power.  .  .  .  All  the  stockholders! 
uniting  might  undoubtedly  (under  2  K.  S.,  467)  surrender  tho 
franchises  of  a  corporation  and  work  a  dissolution.  But  can 
a  portion  of  them  do  this  in  the  absence  of  statutory  au* 
thority  ?  There  is  no  statute  in  this  state  which  authorizes  a 
portion  of  the  stockholders  to  maintain  an  action  to  dissoho 
a  manufacturing  corporation,  and  I  know  of  no  decision  hold- 
ing that  they  can."  See,  also.  The  King  v,  Ogden,  10  Barn. 
&  C,  230;  The  WaUamet,  5  Sawy.,  44. 

From  the  authorities  cited  we  feel  warranted  in  holding 
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that  independent  of  the  statute,  and  at  common  law,  a  court 
of  equity  had  no  power  to  dissolve  a  corporation  and  sell  and 
divide  its  property  at  the  suit  of  an  individual  stockholder,  in 
his  own  behaU  and  in  his  own  name.  Has  the  statute  author- 
ized such  suit  to  be  maintained?  Such  authority  is  claimed 
under  sec.  1763,  R  S.,  which  reads:  "Whenever  any  corpo- 
ration shall  have  remained  insolvent,  or  shall  have  neglected 
or  refused  to  pay  and  discharge  its  notes  or  other  evidences 
of  debt,  or  shall  have  suspended  its  ordinary  and  lawful  busi- 
ness for  one  whole  year,  it  shall  be  deemed  to  have  sur- 
rendered the  rights,  privileges,  and  franchises  granted  or 
acquired  under  any  law,  and  shall  be  adjudged  to  be  dis- 
solved." This  section  was  taken  from,  and  is  substantially 
the  same  as,  sec.  20,  ch.  148,  E.  S.  1858,  and  that  in  turn  was 
taken  from  sec.  8,  ch.  114,  R  S.  1849.  The  section  was  origi- 
nally borrowed  from  the  statutes  of  New  York,  where  "  pro- 
ceedings by  and  against  corporations  and  public  bodies  having 
certain  corporate  powers,  and  by  and  against  officers  repre- 
senting them,"  were  divided  up  into  "  proceedings  by  and 
against  corporations  in  courts  oflav)^^  to  be  commenced  by 
summons,  Bcire  faciaa^  or  other  process  allowed  by  law,  and 
"proceedings  against  corporations  in  equity;"  and  sec.  38  in 
question  is  found  in  the  latter  class.  A  similar  division  ex- 
isted in  R  S.  1849,  ch.  113  being  "of  proceedings  by  and 
against  corporations  in  courts  of  law,"  and  ch.  114,  "  of  pro- 
ceedings against  corporations  in  chancery."  Sec.  1  of  this 
ch.  114,  R  S.  1849,  like  the  corresponding  section  (31)  in 
New  York,  gave  courts  equity  power  to  restrain  by  injunc- 
tion, etc.,  "  upon  a  bill  filed  under  the  direction  of  the  attor- 
ney general."  And  sec.  3,  ch.  114,  R  S.  1849  (sec.  15,  ch. 
148,  R  S.  1858;  sec.  3237,  R  S.),  like  the  corresponding  sec- 
tion (33)  in  New  York,  gave  courts  of  equity  jurisdiction 
over  directors,  managers,  trustees,  and  other  officers  of  cor- 
porations. And  sec.  5,  ch.  114,  R  S.  1849  (sec.  17,  ch.  148, 
E.  S.  1858;  sec.  3239,  R  S.),  like  the  corresponding  section 
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{35)  in  New  York,  provided  that  the  jurisdiction  conferred 
by  the  third  section  shall  be  exercised  a3  in  ordinary  cases, 
on  bill  or  petition,  as  the  case  may  reqaire,  or  as  the  court 
may  direct,  at  the  instance  of  the  attorney  general  prosecut- 
ing in  behalf  of  the  state,  or  at  the  instance  of  any  creditor, 
director,  trustee,  or  other  officer,  etc.  And  so  sec.  6,  ch.  114, 
E.  S.  1849  (sec.  18,  ch.  148,  K.  S.  1858;  sec.  3216,  R.  S.),  like 
the  corr^ponding  section  (36)  in  New  York,  provided  that 
^^  whenever  a  judgment  at  law  or  a  decree  in  chanciery  shall 
be  obtained  against  any  corporation  incorporated  under  the 
laws  of  this  state,  and  an  execution  issued  thereon  shall  have 
been  returned  unsatisfied,  in  whole  or  in  part,  upon  the  peti- 
tion of  the  person  obtaining  such  judgment  or  decree,  or  his 
representatives,  the  circuit  court  within  the  proper  county 
may  sequestrate  the  stock,  property,  things  in  action,  and 
effects  of  such  corporation,  and  may  appoint  a  receiver  of 
the  same."  So  sec.  9,  ch.  114,  R  S.  1849  (sec.  21,  ch.  148, 
E.  S.  1858;  sec.  3218,  R  S.),  like  the  corresponding  section 
(39)  in  New  York,  authorized  any  court  having  equity  juris- 
diction to  restrain  moneyed  corporations  and  their  officers 
from  exercising  any  of  the  corporate  rights,  privileges,  or 
franchises,  etc.  So  sec.  10,  ch.  114,  R.  S.  1849  (sec.  22,  ch. 
148,  R.  S.  1858;  sec.  3219,  R  S.),  like  the  corresponding 
section  (40)  in  New  York,  provided  that  such  injunction  may 
be  issued  on  the  application  of  the  attorney  general  in  behalf 
of  the  state,  or  of  any  creditor  or  stockholder  upon  bill  or 
{)etition. 

In  Ward  v.  Sea  Ins.  Co.,  7  Paige,  298,  Chancellor  Wal- 
woBTH  said  that  he  saw  no  reason  why  sec.  38  was  intro- 
duced into  the  article  relative  to  proceedings  against  cor- 
porations m  equity  unless  it  was  intended  to  give  the  court  of 
chancery  jurisdiction  to  declare  the  corporation  dissolved  for 
any  of  the  causes  specified  in  that  section.  And  he  also 
said  that,  if  there  was  any  doubt  about  the  power  of  the 
court  to  proceed  under  that  section,  there  could  be  no  doubt 
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as  to  its  proceeding  under  sec.  39,  as  the  defendant  was  a 
moneyed  corporation.  MioMea  v.  Rochester  Banh^  11  Paige, 
118,  was  also  against  a  moneyed  corporation.  No  case  has 
been  cited  where  such  suit  has  been  maintained  against  any 
other  than  a  moneyed  corporation.  Mr.  Justice  Eable,  as 
late  as  1880,  in  the  quotation  above  given,  states  that  no  de- 
cision had  then  been  made  holding  that  such  suit  could 
be  maintained  "  to  dissolve  a  manufacturing  corporation.'^ 
It  would  appear,  however,  that  two  such  suits  were  decided 
that  same  year,  although  they  may  have  been  under  some- 
what modified  statutes.  Medbury  v.  R.  F.  S.  Co,^  19  Hun, 
498,  and  KiUredge  v.  KeOogg  Bridge  Co.,  8  Abb.  N.  C,  168. 
The  argument  is  that  this  sec.  38  of  the  New  York  statute 
was  adopted  in  Wisconsin  wittf  the  construction  which  had 
beea  put  upon  it  in  that  state. 

The  extent  to  which  that  construction  had  then  gone,  as 
we  have  seen,  was  that  such  suit  could  be  maintained  by  a 
stockholder  to  wind  up  the  affairs  of  a  moneyed  corporation. 
It  may  be  insisted  that  the  reasons  for  maintaining  the  action 
would  apply  with  equal  force  to  other  corporations.  The 
question  is  not  whether  there  was  in  the  legislative  mind  any 
reason  for  any  distinction  between  moneyed  and  other  cor- 
porations, but  did  the  statute  make  any  distinction.  The 
reference  already  made  to  sees.  39  and  40  show  most  clearly 
that  the  statute  did  make  special  provision  for  creditors 
or  stockholders  maintaining  an  injunction  against  moneyed 
corporations.  If  equity  had  jurisdiction  to  maintain  a  suit 
in  behalf  of  a  single  stockholder  against  all  corporations,, 
then  the  special  provisions  as  to  moneyed  corporations  would 
seem  to  have  been  meaningless.  But  in  our  opinion  sec.  3& 
did  not,  of  itself,  undertake  to  confer  any  new  jurisdiction 
on  courts  of  equity,  nor  designate  in  whose  name  suits 
should  be  brought,  nor  in  any  way  regulate  proceedings  in 
such  courts,  but  merely  to  define  when  corporations  should 
"be  deemed  to  have  surrendered"  their  "rights,  privileges^ 
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and  franchises."  The  jurisdiction  of  courts  of  equity  to  de- 
termine that  question  was  not  derived  from  that  section,  but 
from  the  other  sections  above  referred  to,  with  which  it  waa 
connected,  all  under  the  general  caption,  "  Of  Proceedings, 
against  Corporations  in  Equity."  The  section  having  been 
re-adopted  in  this  state  in  1849,  with  its  connections  and  all 
under  the  general  caption  "  Of  Proceedings  against  Corpora- 
tions in  Chancery,"  constituting  ch.  114,  R.  S.  1849,  there  is 
much  force  in  the  argument  that  under  the  construction 
which  it  had  received  in  New  York  prior  to  its  adoption 
here,  and  while  the  statute  remained,  a  stockholder  could 
maintain  a  bill  in  equity  in  his  own  name  to  dissolve  the 
corporation;  at  least,  in  so  far  as  moneyed  corporations 
were  concerned.  Assuming  that  such  construction  should 
have  been  given  to  ch.  114,  E.  S.,  1849,  it  is  urged  with  much 
plausibility  that  the  same  construction  should  continue,  not- 
withstanding the  section  defining  when  corporations  shall 
be  deemed  to  have  surrendered  their  rights,  privileges  and 
franchises,  has,  by  the  revision,  been  taken  out  of  its  con- 
nection with  the  other  sections  referred  to,  and  is  no  longer 
under  the  caption  "  Of  Proceedings  against  Corporations  ia 
Chancery."  But  being,  as  intimated,  clearly  of  the  opinion 
that  that  section  (R.  S.,  sec.  1763)  never  undertook  to  give  or 
confer  any  new  jurisdiction  on  courts,  nor  designate  in  whose 
name  suits  should  be  brought,  nor  in  any  way  regulate  pro- 
ceedings in  courts,  we  must  find  the  authority  for  maintain- 
ing this  suit  by  the  plaintiff  as  a  stockholder  either  in  the 
statute  at  the  time  of  bringing  the  suit,  or  by  virtue  of  the 
general  equity  powers  of  the  courts  as  they  existed  at  common 
law. 

Having  already  held  that,  independent  of  the  statute  and 
at  common  law,  a  court  of  equity  had  no  power  to  dissolve 
a  corporation,  and  sell  and  divide  its  property,  at  the  suit  of 
an  individual  stockholder,  in  his  own  behalf  and  in  his  own 
name,  it  only  remains  to  be  ascertained  whether  the  present 
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revision  of  the  statute  does  authorize  such  a  suit  to  be  main- 
tained by  a  stockholder.  Sec.  3239,  K.  S.,  provides  that 
the  jurisdiction  conferred  upon  circuit  courts  over  directors, 
managers,  trustees,  and  other  officers  of  corporations  by 
sec.  3237,  K.  S.,  shall  be  exercised  in  an  action  prosecuted  by 
the  attorney  general  in  the  name  of  the  state,  or  by  any 
creditor  of  such  corporation,  or  by  any  director,  trustee,  or 
officer  thereof  having  a  general  superintendence  of  its  con- 
cerns, as  the  case  may  require,  or  as  the  court  may  direct. 
It  is  very  clear  that  this  is  not  such  an  action,  and  that  the 
plaintiff  does  not  sue  as  one  of  the  persons  there  named. 
Sec.  3240,  R.  S.,  authorizes  the  attorney  general  to  bring 
actions  in  the  name  of  the  state  for  the  purpose  of  vacating 
or  annulling  corporations.  Sec.  3241,  R  S.,  provides  that  an 
action  may  be  brought  by  the  attorney  general,  or  hy  (my 
private  party  m  the  nwme  of  the  atate^  on  lea/oe  granted  there- 
for by  the  supreme  court  upon  cav^e  shovm^  for  the  purpose 
of  vacating  the  charter  or  annulling  the  existence  of  any 
corporation  in  the  cases  therein  designated.  Sec.  3242,  R  S., 
provides,  among  other  things,  that  in  case  the  attorney  gen- 
eral, on  application,  shall  refuse  to  bring  such  action,  leave 
to  hring  the  samve  hy  a  private  pa/rty  shaU  he  granted  only  on 
notice  to  the  attorney  general  and  the  proposed  defendant. 
Sec.  3243,  R.  S.,  provides  that  in  case  of  such  application  by 
the  attorney  general  the  court  may  in  its  discretion  direct 
notice  thereof  to  be  given  to  the  officers  of  the  corporation. 
It  is  claimed  by  the  learned  counsel  for  the  respondent  that 
the  case  is  excepted  from  the  operation  of  these  several  sec- 
tions by  sec.  3250,  R  S.,  which  provides  that  "  no  special 
directions  in  these  statutes,  to  the  attorney  general  or  any 
other  public  officer,  concerning  corporations,  not  contained 
in  this  chapter,  shall  be  deemed  exclusive,  nor  shall  anything 
in  this  chapter  be  deemed  to  repeal  any  other  remedies  given 
hy  these  statutes  to  or  against  corporations,  their  officers, 
stockholders  or  creditors." 
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It  is  true  that  sec.  1763,  R  S.,  is  not  contained  in  this 
chapter,  bnt  another.  It  is  also  true  that  ^'  any  other  reme- 
dies given  by  the^e  stcUutes "  are  not  to  be  deemed  to  be  re- 
pealed by  this  chapter.  But  we  are  nowhere  referred  to  any 
other  remedy  given  by  these  statutes,  for,  as  we  have  already 
suggested,  sec.  1763,  R  S.,  does  not  undertake  to  give  a 
remedy,  but  merely  to  define  what  shall  be  a  surrender  or 
forfeiture.  Counsel  does  not  really  contend  that  it  does, 
but  insists  that  the  court  has  the  inherent  power,  independ- 
ent of  the  statute,  to  apply  the  equitable  remedies  known 
to  the  common  law.  But  we  have  already  determined,  upon 
the  authority  of  many  adjudged  cases,  that  no  such  remedy 
existed  at  common  law.  If  we  are  right  in  that,  then  it 
must  follow  that  the  only  remedy  is  such  as  is  given  by 
tstatute,  and  manifestly  the  plaintiff  has  not  pursued  any  of 
those  remedies.  The  action  is  not  brought  by  the  attorney 
general,  nor  in  the  name  of  the  state,  nor  by  any  private 
party  on  leave  granted  by  the  court.  The  question  is  im- 
portant, and  involves  proceedings  which  may  be  resorted  to 
for  the  purpose  of  taking  away  the  corporate  existence  of  a 
vast  number  of  corporations.  The  unauthorized  exercise  of 
jurisdiction  in  such  a  case  might  be  productive  of  great  mis- 
chief. Were  it  admitted,  as  claimed  by  counsel,  that  the 
remedies  given  by  statute  are  not  exclusive,  but  merely 
accumulative,  still  the  fact  would  remain  that,  according  to 
the  authorities  cited,  the  plaintiff  has  chosen  a  remedy  not 
given  to  courts  of  equity  by  the  common  law.  Besides,  it  is 
to  be  remembered  that  the  power  of  creating  corporations 
by  charter,  which  in  England  was  an  important  prerogative 
of  the  crown,  and  latterly  practically  exercised  by  parlia- 
ment, in  this  country  emanates  from  the  legislative  depart- 
ment of  the  government.  In  this  state  the  right  of  alteration 
and  repeal  of  every  charter  is  expressly  reserved  to  the  legis- 
lature. Emanating  from  such  a  source,  under  such  a  reser- 
vation, it  would  seem  upon  principle  that  they  should  not  be 
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repealed  or  annulled  by  the  courts  except  upon  the  conditions 
named  and  in  the  manner  prescribed  by  the  law-making 
power.  Sec.  1763,  R.  S.,  and  other  sections,  have  designated 
the  conditions,  and  the  other  sections  named  have  pre- 
scribed the  different  modes  gf  procedure.  Have  courts  the 
inherent  power  to  dispense  with  the  one  any  more  than  they 
have  the  other?  If  courts  have  the  reserved  equity  power 
to  repeal  or  annul  charters,  or  dissolve  corporations,  in  ways 
other  than  those  prescribed  by  the  statute,  then  why  may 
they  not  do  the  same  for  causes  not  mentioned  in  the  stat- 
ute? If  there  is  reserved  in  courts  of  equity  plenary  power 
to  proceed  in  methods  not  prescribed  by  the  legislature,  not- 
withstanding the  statutes,  then  it  is  diflBcult  to  comprehend 
the  purpose  of  providing  methods  which  no  one  was  obliged 
to  follow.  If  it  be  claimed  that  the  purpose  of  the  statute 
was  to  prescribe  new  methods,  then  it  may  well  be  an- 
swered that  those  prescribed  were  in  harmony  with,  or  sub- 
stitutes for,  those  which  previously  existed,  while  the  one 
still  claimed,  but  not  prescribed,  does  not  seem  to  have  the 
sanction  of  courts  of  equity  prior  to  the  statutes.  Certainly 
the  prescribing  of  certain  methods  cannot  be  regarded  as 
authorizing  other  methods  not  prescribed.  We  therefore 
conclude  that  there  is  no  statute  in  this  state  authorizing 
one  of  several  stockholders  to  maintain  a  bill  in  equity  in 
his  own  name,  or  in  the  name  of  the  state,  without  leave 
being  first  granted  therefor  by  this  court,  to  dissolve  a  cor- 
poration and  convert  its  property  into  money,  and  then 
divide  the  same  among  a  portion  of  the  stockholders,  and  in 
the  absence  of  such  a  statute  such  a  suit  cannot  be  main- 
tained. 

By  the  Court — The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  is  remanded,  with  directions  to  dis- 
miss the  complaint. 
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•     October  li  —  October  SI,  18SS. 

Deed,    ("l,  S)  Condition  subsequent  or  charge  upon  landf 
Parties.    fS J  When  ceetui  que  trusts  proper  parties. 

1.  Conditions  subsequent  which  work  a  forfeiture  are  not  favored  in 

the  law;  and  a  provision  in  a  deed  or  will  which,  as  a  part  of  the 
consideration,  requires  the  payment  of  money  to  third  persons  by 
the  grantee  or  devisee  within  a  fixed  time  after  the  title  and  right 
of  possession  vest  in  him,  will  be  construed  to  be  merely  a  charge 
upon  the  land,  unless  a  different  intent  is  apparent,  or,  in  case  of 
a  deed,  the  language  is  so  clear  as  to  leave  no  room  for  construc- 
tion or  doubt. 

2.  The  complaint  alleges  that  in  a  deed  to  F.  R.  for  his  life  it  was  pro- 

vided that  upon  his  death  the  land  should  become  the  property  of 
N.  R.  (son  of  F.  R.),  his  heirs  and  assigns,  such  remainder  being  by 
said  deed,  however,  made  subject  to,  and  being  conveyed  to  said 
N.  R.  upon,  the  express  condition  that  he  or  his  heirs  pay  certain" 
sums  of  money  within  five  years  after  the  death  of  F.  R. ;  and  tha 
the  deed  was  duly  recorded.    Held: 

(1)  The  deed  should  be  construed  so  as  to  vest  the  title  in  N.  R. 
after  the  death  of  his  f athe  r,  not  subject  to  forfeiture,  but  subject 
to  the  payment  of  the  money  within  the  specified  time. 

(3)  The  sums  of  money  so  to  be  paid  are,  in  equity,  a  charge  or 
lien  on  the  land;  and  all  persons  claiming  title  to  the  land  under 
conveyances  from  N.  R.  and  F.  R.  executed  before  such  sums  be- 
came due,  hold  the  same  subject  to  such  lien. 
S.  In  an  action  to  subject  trust  property  to  sale  for  the  payment  of 
equitable  liens  thereon,  all  the  lien  holders  or  cestui  que  trusts  are 
proper  parties,  and  may  join  as  plaintiffs. 

APPEAL  from  the  Circuit  Court  for  Iowa  County. 

The  ease  is  thus  stated  by  Mr.  Justice  Taylor: 

"  This  is  an  appeal  from  an  order  overrulin^a  demurrer  to 
the  complaint.  The  principal  ground  of  demurrer  was  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
•cause  of  action.  The  following  is  so  much  of  the  complaint 
■as  is  necessary  to  the  discussion  of  the  questions  arising  upon 
the  demurrer: 

" '  1st.  That  on  the  5th  day  of  July,  1862,  one  John  Blotz 
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was  the  owner  in  fee-simple  of  the  "W*.  i  of  the  N.  E.  J  of 
section  No.  seven  (7),  in  township  No.  five  (5)  N.,  of  range 
No.  four  (4)  E.  of  tiie  fourth  principal  meridian,  in  Iowa 
county,  Wisconsin. 

"  ^  2nd.  That  on  said  5th  day  of  July,  1862,  the  said  John 
Blotz,  for  a  valuable  consideration  to  him  then  in  hand  paid, 
did,  by  a  certain  instrument  in  writing,  duly  executed  and 
signed  and  sealed  by  said  John  Blotz,  together  with  his  wife 
Magdalena  Blotz  (who  signed  said  instrument  in  writing  for 
the  purpose  of  conveying  her  inchoate  dower  interest  in  and 
to  said  premises),  iti  the  presence  of  two  subscribing  wit- 
nesses, and  dated  on  said  day,  give,  grant,  bargain,  sell,  remise, 
release,  alien,  convey  and  confirm  to  one  Frank  Reichling  the 
aforesaid  lands  and  premises  for  and  during  the  term  of  his, 
the  said  Frank  Eeichling's,  natural  life;  and  in  and  by  such 
deed  it  was  further  provided  that  upon  the  death  of  the  said 
Frank  Keichling  the  same  above  described  real  estate,  with 
the  hereditaments  and  appurtenances,  should,  without  any 
further  act,  deed,  or  thing,  revert  and  become  the  property 
and  estate  of  Nicholas  Eeichling  (son  of  said  Frank  Eeich- 
ling),  his  heirs  and  assigns,  forever;  such  remainder  or  re- 
versionary interest  being  by  said  instrument  in  writing,  a  deed 
of  conveyance,  however,  made  subject  to,  and  was  given  and 
conveyed  to  said  Nicholas  Reichling  upon,  the  express  condi- 
tion that  the  said  Nicholas  Eeichling  or  his  heirs  should 
within  five  years  after  the  death  of  said  Frank  Eeichling 
])ay  to  the  brother  and  each  of  the  four  sisters  of  the  said 
Nicholas  Eeichling  the  sum  of  $114  each ;  that  such  deed  of 
conveyance  v^  by  said  John  Blotz  and  his  wife  duly 
acknowledged  before  an  officer  qualified  in  law  to  take  such 
acknowledgment,  so  as  to  entitle  it  to  be  received  of  record, 
and  was  on  said  5th  day  of  July,  1862,  duly  delivered  to 
said  Frank  Eeichling;  and  that  on  the  7th  day  of  July, 
1862,  at  11  o'clock  A.  M.,  said  deed  was  received  for  record, 
and  was  at  said  time  duly  recorded  in  the  office  of  the  reg- 
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ister  of  deeds  of  Iowa  county,  Wisconsin,  volume  8  of  deeds, 
on  page  421. 

"^3d.  That  on  the  16th  day  of  December,  1875,  the 
said  Frank  Beichling  died,  and  that  thereupon  the  said 
Nicholas  Beichling  entered  upon  and  took  possession  of  said 
above  described  premises,  under  and  by  virtue  of  said  deed 
of  conveyance. 

" '  4th.  That  these  plaintiffs,  Mwry  Wier,  JUagdalena  Beich- 
ling and  Kate  Meyer^  together  with  Elizabeth  Beckius  and 
Peter  Eeichling,  are  the  four  sisters  and  brother  of  the  said 
Nicholas  Eeichling  mentioned  in  the  aforesaid  deed,  and  are 
the  persons  to  whom  said  sums  of  money  of  $114  each  was 
to  be  paid  according  to  the  terms  and  conditions  of  said  deed. 

"  '  6th.  Plaintiffs  show,  upon  information  and  belief,  that 
said  Nicholas  Keichling  has  paid  the  said  Peter  Eeichling 
and  Elizabeth  Beckius  the  amounts  they  were  to  receive 
under  and  by  virtue  of  the  terms  of  said  deed  of  convey- 
ance, and  has  fully  settled  with  them  therefor.' 

"The  remaining  allegations  of  the  complaint  show  that 
Nicholas  has  not  paid  to  either  of  the  plaintiffs  the  $114 
claimed  by  them  under  the  provisions  of  the  deed  set  out  in 
the  complaint;  that  said  Nicholas  Eeichling  executed  a 
mortgage  on  the  lands  described  in  the  deed  to  secure  the 
payment  of  $100  to  one  Henry  Beckius,  and  that  said  Frank 
Eeichling  in  his  lifetime,  jointly  with  said  Nicholas  Eeich- 
ling, executed  another  mortgage  on  said  premises  to  one 
Henry  Koop  to  secure  the  payment  of  $800;  that  both  of 
said  mortgages  were  afterwards  assigned  to  one  William  T. 
Henry,  and  that  said  Henry  afterwards,  and  on  the  13th  of 
August,  1879,  commenced  an  action  to  foreclose  both  of  said 
mortgages,  in  which  action  Nicholas  Eeichling  was  made  a 
defendant,  and  that  neither  of  the  plaintiffs  in  this  action 
were  made  defendants  in  said  action ;  that  upon  the  judg- 
ment in  said  foreclosure  action  said  premises  were,  on  the  9th 
day  of  December,  1880,  sold  to  the  said  William  T.  Henry, 
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and  a  deed  executed  to  him  therefor;  that  said  sale  was  duly 
<K)nfirmed  on  the  14th  day  of  December,  1880,  and  that  after- 
wards, on  the  22d  day  of  April,  1881,  the  said  Henry  con- 
Teyed  a  part  of  said  premises  in  severalty  to  the  defendant 
John  SiminonSy  by  deed  bearing  that  date,  and  the  remainder 
of  the  premises  to  the  defendants  Samtuil  Martin  and  John 
Martin;  that  said  defendants  now  own  and  hold  the  title  to 
«aid  premises,  and  that  their  rights  and  interests  are  no  greater 
than  those  of  the  said  Nicholas  Eeichling.  The  complaint 
then  alleges  that  after  the  expiration  of  five  years  from  the 
death  of  Frank  Eeichling,  and  before  the  commencement  of 
this  action,  the  plaintiffs  and  each  of  them  demanded  of  and 
from  said  defendants,  who  then  owned  said  premises,  that 
they  pay  to  each  of  said  plaintiffs  their  respective  interests 
in  said  premises  under  said  deed  of  conveyance  from  said 
John  Blotz,  and  that  they  refused  to  pay  the  same  or  any 
part  thereof.  It  also  alleges  that  said  Nicholas  Reichling  is 
now,  and  ever  since  the  16th  day  of  December,  1880,  has 
been,  totally  insolvent  The  complaint  demands  judgment 
that  the  amount  due  to  each  of  the  plaintiffs  by  virtue  of 
said  deed  of  conveyance  be  declared  a  lien  and  charge  upon 
«aid  premises,  and  that  said  premises  be  sold  under  the  direc- 
tion of  the  court,  and  after  the  payment  of  the  costs  of  the 
action  the  proceeds  of  such  sale  be  applied  to  the  payment  of 
the  said  several  sums  due  to  the  plaintiffs  respectively,  or  for 
•such  other  judgment  or  relief  in  the  premises  as  the  circum- 
stances of  the  case  may  require." 

For  the  appellants  there  was  a  brief  by  P.  A.  Orton  and 
Henry  cfe  Smithy  and  oral  argument  by  Mr.  Orton,  They 
argued,  among  other  things,  that  if  Blotz  received  full  pay- 
ment for  the  land,  and  the  peculiarities  of  the  deed  are  ex- 
plained as  an  attempt  on  the  part  of  Frank  Eeichling  to 
make  a  testamentary  disposition  of  the  land,  the  appellants, 
claiming  under  a  mortgage  executed  by  both  Frank  and 
Nicholas  Eeichling  presumably  to  secure  Frank's  debt  or  the 


Digitized  by 


Google 


AUGUST  TERM,  1882.  641 

Wier  and  others  yb.  Simmons  and  others. 

joint  debt  of  Frank  and  Nicholas,  have  a  legal  and  equitable 
•daini,  superior  to  that  of  the  plaintiflEs  who  must  be  treated 
as  devisees  or  legatees. 

For  the  respondents  there  was  a  brief  by  Brigga  <b  Jenksj 
and  oral  argument  by  Mr.  JenJcs. 

Taylor,  J.  The  important  question  to  be  determined  on 
this  appeal  is  whether,  by  the  terms  of  the  deed  from  Blotz 
to  Frank  Eeichling,  set  out  in  the  complaint,  Nicholas  Eeich- 
ling  took  the  title  in  fee  to  the  lands  described  in  said  deed 
after  the  death  of  said  Frank  Reichling,  charged  with  the 
payment  of  $114r  to  his  brother  and  to  each  of  his  sisters  within 
five  years  after  the  death  of  his  father,  Frank  Reichling,  or 
whether  he  took  the  estate  subject  to  forfeiture  in  case  he 
refused  to  pay  said  several  sums  to  his  brother  and  sisters 
within  the  time  fixed.  On  the  part  of  the  learned  counsel 
for  the  appellant  it  is  insisted  that  the  deed  clearly  vested 
the  title  in  Nicholas,  subject  to  forfeiture  for  the  non-per- 
formance of  a  condition  subsequent,  viz.,  the  failure  to  pay 
the  brother  and  sisters  each  the  sum  of  $114  within  five  years 
from  the  death  of  his  father;  that  the  provision  in  the  deed 
is  strictly  a  condition  subsequent,  and  cannot  be  construed 
into  a  provision  to  charge  the  estate  in  his  hands  with  the 
payment  of  said  sums.  It  was  therefore  optional  with  him 
whether  he  would  perform  the  condition  subsequent,  and 
thereby  perfect  his  title,  or  whether  he  would  refuse  or  neg- 
lect to  perform  it,  and  thereby  forfeit  his  estate  therein. 
Whether  a  provision  in  a  deed  or  will,  which,  as  a  part  of 
the  consideration,  requires  the  payment  of  money  to  third 
persons  by  the  grantee  or  devisee  therein,  within  a  fixed  time 
after  the  title  and  right  of  possession  vest  in  him,  will  be 
<X)nstrued  to  be  a  charge  upon  the  land,  or  whether  it  will  be 
construed  to  be  a  condition  subsequent,  depends  upon  the 
intent  of  the  parties  to  the  conveyance,  or  of  the  testator  in 
the  case  of  a  devise,  and  it  will  always  be  construed  to  make 
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a  charge  upon  the  premises,  unless  a  different  intent  is  clearly 
apparent,  or  in  the  case  of  a  deed  the  language  is  so  clear  as 
to  leave  no  room  for  construction  or  doubt. 

The  complaint  in  this  case  would  have  been  more  satis- 
factory if  it  had  fully  disclosed  the  nature  of  the  transac- 
tion between  the  original  grantor,  Blotz,  and  the  father, 
Frank  Eeichling.  If  by  proper  allegations  it  had  been 
clearly  shown  that  Blotz  received  a  full  consideration  for 
the  land  from  Frank  Reichling,  that  Blotz  was  a  stranger  to 
the  Reichlings,  and  that  the  extraordinary  provisions  of  his 
conveyance  were  dictated  by  Frank  Reichling  alone,  for  his 
benefit  and  the  benefit  of  his  children,  it  seems  to  us  very 
clear  that  the  provisions  referred  to  would  not  be  con- 
strued into  a  condition  subsequent,  by  the  non-performance 
of  which  the  title  would  revest  in  the  grantor,  Blotz.  Such 
a  construction  would  be  against  the  intent  of  Blotz,  who 
clearly  intended  to  divest  himself  of  his  entire  estate,  ab- 
solutely and  without  any  condition ;  and  it  would  also  be 
clear  that  the  provision  was  not  inserted  for  the  benefit  of 
Frank  Reichling,  the  father,  to  forfeit  the  estate  in  his 
favor,  because  the  condition  could  not  be  broken  and  the 
forfeiture  take  place  until  five  years  after  his  death.  In 
that  view  of  the  case  it  would  be  very  certain  that  the  con- 
dition or  provision  was  made  solely  for  the  benefit  of  the 
brother  and  sisters  of  the  second  grantee,  Nicholas  Reich- 
ling, and  that  the  payment  of  the  sums  mentioned  to  the 
brother  and  sisters  of  Nicholas  was  required  by  the  father  as 
a  part  of  the  consideration  to  be  paid  by  Nicholas  for  the 
estate,  which  was  made  to  vest  in  him  at  the  death  of  the 
father,  and  that  such  pa^inents  were  to  be  made  by  Nicholas 
in  case  he  accepted  the  estate.  "We  think,  notwithstanding 
the  want  of  any  express  allegations  of  the  complaint  show- 
ing the  exact  nature  of  the  transaction  between  Blotz  and 
Frank  Reichling,  that  we  are  at  liberty  to  construe  the  com- 
plaint as  showing  that  Blotz  intended  to  and  did  divest  him- 
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self  of  all  present  and  future  right  to  said  lands,  and  that  the 
provision  for  the  payment  of  $114  to  the  brother  and  each 
of  the  sisters  of  Nicholas  was  inserted  therein  at  the  sugges- 
tion of  the  said  Frank  Beichling,  for  the  benefit  of  such 
brother  and  sisters.  In  that  view  of  the  case,  for  the  pur- 
pose of  giving  effect  to  the  intent  of  the  parties,  and  to  pre- 
vent a  forfeiture,  we  ought  to  construe  the  words  "  upon  the 
express  condition,"  etc.,  to  mean  subject,  however,  to  the 
payment  by  the  said  Nicholas  Eeichling  of  $114  to  his 
brother  and  to  each  of  his  four  sisters  within  five  years 
after  the  death  of  his  father,  Frank  Eeichling.  Such  con- 
struction, we  are  very  clear,  will  effectuate  the  intention  of 
the  parties  without  doing  violence  to  the  language  of  the 
deed  itself. 

The  rule  is  well  settled  that  conditions  subsequent  which 
work  a  forfeiture  of  the  estate  are  not  favored  in  the  law, 
and  no  language  will  be  construed  into  such  a  condition  con- 
trary to  the  intent  of  the  parties  when  such  intent  can  be 
derived  from  a  consideration  of  the  whole  instrument,  or 
from  the  circumstances  attending  the  execution  thereof;  nor 
will  the  language  used  be  construed  into  such  a  condition  sub- 
sequent, when  any  other  reasonable  construction  can  be  given 
to  it;  The  rule  was  forcibly  stated  by  the  late  chief  justice 
in  the  case  of  Lawe  v.  Hyde^  39  Wis.,  345-356,  and  the  rule 
there  announced  is  approved  in  the  cases :  Lyrrhcm  v.  Bdhcock^ 
40  Wis.,  603;  Morse  v.  Ins.  Co.,  30  Wis.,  534;  Jaohaon  v. 
SHvemaU,  16  Johns.,  278 ;  HaMey  v.  HoMey,  4  Gray,  140 ; 
Osgood  V.  AiboU,  58  Me.,  74 ;  M&rrifidd  v.  Gobleigh,  4  Cush., 
178.  Having  reached  the  conclusion  that  the  deed  should  be 
construed  so  as  to  vest  the  title  of  the  real  estate  therein  de- 
scribed in  Nicholas  Eeichling  after  the  death  of  his  father,  not 
subject  to  forfeiture,  but  subject  to  the  payment  of  said  sum 
of  $114  to  his  brother  and  to  each  of  his  sisters  within  five 
years  after  the  death  of  the  father,  the  only  other  question 
to  be  determined  is  whether,  so  construed,  the  several  sums 
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SO  secured  to  the  brother  and  sisters  are  a  charge  or  lien  upon 
the  lands  conveyed.  That  they  are  a  lien  and  charge  upon 
the  lands  which  can  be  enforced  in  equity,  we  think  is  well 
settled,  both  upon  principle  and  authority.  This  court  held 
in  the  case  of  Powers  v.  Powers,  28  Wis.,  659,  that  "a  will 
which,  after  devising  certain  lands  to  E.  P.,  added,  *  and  it  is 
also  understood  that  the  said  E.  P.  is  to  pay  or  cause  to  be 
paid  to  O.  P.  within  one  year  the  sum  of  $200,'  "  created  a 
charge  upon  the  land  so  devised  for  the  payment  of  the  $200 ; 
and  the  devisee  having  accepted  the  land  under  the  will,  he 
held  it  in  trust  for  O.  P.  to  the  extent  of  the  $200,  and  that 
the  proper  circuit  court  had  jurisdiction  to  enforce  the  trust 
by  a  sale  of  the  land  for  the  payment  of  the  same,  with  in- 
terest. The  decision  in  that  case  is  supported  by  a  long  list 
of  authorities,  among  which  are  the  following:  Harris  v. 
Fly,  7  Paige,  421;  Clyde  v.  Simpson,  4  Ohio  St.,  445;  JV^d- 
Ions  V.  Truax,  6  Ohio  St.,  97;  Hill  v.  Huston,  15  Grat.,  350; 
JBugbee  v.  Sa/rgent,  23  Ma,  269 ;  KighUey  v.  £tghiley,  2  Ves. 
Jr.,  331;  Lwpton  v.  Lupion,  2  Johns.  Ch.,  623;  Rogers  t>. 
Ross,  4  Johns.  Ch.,  404;  Kdsey  v,  Deyo,  3  Oow.,  133 ;  ZicckeU 
V.  WTuie,  10  Gill  &  J.,  480 ;  3  Jarman  on  Wills  (5th  Am.  ed.), 
402-8,  and  notes. 

It  is  true  that  in  all  the  cases  above  cited  the  question  arose 
upon  the  construction  of  the  provisions  of  wills,  but  we  see 
no  reason  why  the  same  construction  should  not  be  given  to 
a  conveyance  made  to  a  grantee  who  paid  the  consideration 
for  the  whole  estate,  and  which  by  his  direction  is  made  to 
vest  an  estate  in  his  son  after  his  death,  subject  to  the  pay- 
ment of  certain  specified  sums  to  another  son  and  his  four 
daughters.  The  court  in  all  cases  endeavors  to  give  effect  to 
the  intent  of  the  parties  to  the  conveyance,  no  matter  what 
its  form  or  nature;  and  it  seems  to  us  very  clear  that  it  was 
the  intent  in  this  case  that  Nicholas  Beichling  should  have 
the  estate  after  the  death  of  his  father,  subject  only  to  the 
payment  of  $114  to  the  brother  and  to  each  of  the  four  sis- 
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ters,  and  that  such  payments  were  in  the  nature  of  a  consid- 
eration to  be  paid  by  him  for  the  estate  granted.  The 
allegations  of  the  complaint  show  that  !Nicholas  so  ander- 
stood  the  grant,  for  he  paid  two  of  the  beneficiaries  after  he 
accepted  the  grant  and  took  possession  thereof.  In  equity 
there  is  a  lien  upon  the  estate  conveyed  for  the  consideration 
money.  T^e  defendants  took  the  estate  with  notice  of  the 
liw  or  charge.  It  was  made  apparent  upon  the  face  of  the 
recorded  deed  of  their  grantor,  and  as  the  mortgages  under 
which  they  claim  title  were  given  long  before  the  money  be- 
came due  and  payable,  they  took  the  risk  of  the  payment  by 
their  grantor  when  it  became  due,  and  took  the  estate  subject 
to  the  lien  and  charge  if  their  grantor  failed  to  pay  the  same. 

In  the  view  we  have  taken  of  the  case,  the  original  grantor, 
Blotz,  had  no  interest  in  the  controversy,  having  divested 
himsdf  of  all  interest  in  the  property  by  his  deed  to  Fran]^ 
Beichling.  This  being  an  equitable  action  for  the  purpose  of 
subjecting  trust  property  to  sale  for  the  payment  of  equitable 
liens  thereon,  all  the  lien  holders  or  cestui  que  trusts  are  proper 
.parties  to  the  action  and  may  join  as  plaintiffs;  and  this  is 
iespecially  so  where  all  their  liens  are  based  upon  the  same 
qontract  and  grew  out  of  the  same  transaction. 

My  the  Court. — The  order  of  the  circuit,  ooimrt  ov^rmlilig 
(be  demurrer  is  affirmed. 


West  and  another  vs.  O'Hara  and  others. 

October  xe—  October  SJ,  188S. 

Statute  of  Frauds.    Original  or  coUatercU  agreement f 

Contractors  to  build  a  raOroad  agreed  with  merchants  to  pay  ofders 
and  time  checks  issued  by  a  subcontractor  to  his  employees. 
Upon  the  faith  of  this  agreement  and  giving  credit  exclusively  to 
the  contractors,  the  merchants  accepted  and  received  such  orders 
and  time  checks  in  exchange  for  goods.  Held^  that  the  promise  of 
the  oontcactors  was  not  within  the  statute  of  frauds. 
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APPEAL  from  the  Circuit  Court  for  Oreen  County. 

The  case  is  stated  in  the  opinion.  The  defendants  ap- 
pealed from  a  judgment  in  favor  of  the  plaintiffs. 

For  the  appellants  there  was  a  brief  by  Orion  <&  Oabom 
and  iT.  K  TvHy^  and  oral  argument  by  Mr.  Orion: 

The  alleged  agreement  in  nowise  released  the  drawer  of 
the  orders  or  the  maker  of  the  time  checks  foom  liability 
upon  them.  This  is  the  true  test  whether  the  promise  was 
original  or  collateral,  even  though  the  real  credit  was  wholly 
given  to  the  surety  or  guarantor.  Brandt  on  Suretyship, 
sec.  62 ;  Maison  v.  Wharamy  2  Term,  80 ;  Waison  v.  RandaU^ 
20  Wend.,  201;  BirchdL  v.  Neasier,  36  Ohio  St.,  331;  QUI  v. 
Herrick,  111  Mass.,  601;  Doyle v,  Whiie,  26  Me.,  341;  Rich- 
ardson  v,  Rdbhi/ns^  124  Mass.,  105 ;  Waliher  v.  MerreUy  6  Mo. 
App.,  370;  Rose  v.  O^Linn^  10  Neb.,  364;  Brady  v.  Sack- 
sider^  1  Sandf.,  514;  Hill  v.  Raymond^  3  Allen,  540;  Dov)9 
V,  SweUy  120  Mass.,  322;  BrigJUman  v.  Hicksy  108  id.,  246; 
CahiU  V.  Bigdowy  18  Pick.,  369;  TUesian  v.  NetOetoriy  6 
id.,  509.  The  only  cases  holding  the  promisor  liable  on 
his  parol  agreement,  where  the  original  debtor  is  not  dis- 
charged, are  those  in  which  the  agreement  is  supported  by  a 
new  consideration  passing  between  the  newly  contracting 
parties.  TomUnaon  v.  Odly  6  Ad.  &  EIL,  564;  Nelson  v. 
Boyniony  3  Met.,  396;  MaUory  v.  OiOeii,  21  N.  T.,  412; 
Dyer  v.  Gibsoriy  16  Wis.,  558;  Clajpp  v.  Webby  52  id.,  638. 
The  statute  of  frauds  is  equally  applicable  whether  the  col- 
lateral promise  is  made  before,  at  the  time  of,  or  subsequent 
to,  the  original  promise.    Brandt  on  Suretyship,  sec.  61. 

For  the  respondents  there  was  a  brief  by  J,  R,  dkD.  8. 
Roaey  and  oral  argument  by  Mr.  D.  S.  Rose: 

If  the  promise  of  the  defendants  was  original  it  is  valid; 
if  collateral  to  the  liability  of  another,  it  is  within  the 
statute  and  void.  TUeston  v.  IfeiUetony  6  Pick.,  509.  '*  A 
collateral  promise  is  a  promise  made  subsequent  to  the  crea- 
tion of   the  original  debt."     Leonard  v.  Vredenburg\  8 
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Johns.,  29.  In  determining  whether  a  promise  is  original  or 
•collateral  the  test  to  be  applied  is  the  question,  ^^  To  whom 
was  the  credit  given?  '^  TurUm  v.  Bv/rke^  4  Wis.,  119 ;  OaJr 
hip  V.Smith,  24  111.,  687;  WUUams  v.  Corbet,  28  id.,  263; 
Hodges  v.  Bally  29  Vt,  209;  Bendricks  v.  Bobinsanj  66 
Jtfiss.,  694;  Barltnfftoh  v.  McOunUy  2  E.  D.  Smith,  411; 
Vhapin  V.  Lapham,  20  Pick.,  470 ;  Northern  Central  Ba/Qr 
way  Co.  V.  Prentiss,  11  Md.,  119;  Barrett  v.  McEughy  128 
Mass.,  165;  Bey  wood  v.  Stiles,  124  id.,  275;  Nelson  v.  Boyn- 
ion,  3  Met.,  400;  CJiase  v.  Day,  17  Johns.,  114;  Boss 
V.  O'Zinn,  10  Neb.,  364;  Ball  v.  Woody  3  Pin.,  808; 
Brown  v.  Weber,  38  N.  T.,  189;  Johnson  v.  Gilbert,  4  Hill, 
178;  Jefferson  Co.  v.  SlagU,  66  Pa.  St.,  202;  Weyamd  v. 
Orichfidd,  3  Grant  (Pa.),  113;  Wa/mick  v.  OroshoU,  id.,  234; 
Merriam  v.  Ligged,  1  W.  N.  C.  (Pa.),  379 ;  Sambom  v.  Mer- 
rill,  41  Me.,  467;  Champion  v.  Doty,  31  Wis.,  190;  EUicoUv. 
Turner  4  Md.,  476 ;  Hendricks  v.  Bobvnson,  56  Miss.,  694.  If 
the  promise  of  the  defendants  was  original,  it  is  not  necessary 
that  there  should  have  been  any  consideration  moving  be- 
tween plaintiffs  and  defendants.  The  consideration  was  the 
harm  done  to  the  plaintiffs.  Chapvn  v.  MerriU,  4  Wend., 
657;  Johmon  v.  OiXbert,  4  Hill,  178;  ElMoott  v.  Twmer,  4 
Md.,  476 ;  Leonardo.  Vredenhurgh,  8  Johns.,  29 ;  Champion 
V.  Doty,  31  Wis.,  190;  Merriam  v.  Liggett,  1  W.  K  0.  (Pa.), 
379. 

Obton,  J.  The  defendants  were  contractors  to  build  a  cer 
tain  railroad,  and  one  W.  S.  Murray  was  a  subcontractor 
under  them,  and  issued  orders  and  time  checks  to  the  men  in 
fais  employ,  which  the  plaintiffs  paid,  as  merchants,  in  goods 
us  they  were  presented  from  time  to  time  to  the  amount  for 
which  this  suit  is  brought.  By  the  pleidings  the  liability  of 
the  defendants  must  rest  upon  a  previous  agreement  between 
the  parties,  and  all  other  questions,  objections,  and  excep- 
tions are  merely  technical  and  will  not  be  noticed.    Both 
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plaintiffs  swear  positively  to  an  agreement  with  the  'defend- 
ants by  EdAJoin  O^Haray  before  taking  any  such  orders  or 
ch^ks,  that  they  would  pay  them  if  presented  on  pay-day, 
and  that  such  agreement  was  the  sole  inducement  to  their 
taking  and  paying  them ;  and  one  of  the  plaintiffs  testified 
that  he  informed  Edwin  G^Hara  that  they  would  not  take 
them  on  the  credit  of  Murray,  for  they  had  had  trouble 
about  getting  their  pay  of  him  the  year  before,  and  that  the 
defendants  paid  a  large  part  of  said  orders  and  checks  when 
presented,  and  finally  offered  to  pay  forty-five  cents  on  the 
dollar  for  the  balance.  Such  payments  are  admitted  in  the 
testimony  of  ^EdiJdvn  G^Uara^  but  he  denies  the  agreement. 
The  testimony  of  the  plaintiffs  in  relation  to  the  agreement 
was  corroborated  by  the  testimony  of  the  witness  Gallagher. 
The  manner  of  payments  by  the  defendants,  as  testified  \^ 
hj  Edwin  (ySara^  on  the  pay-roll  of  Murray,  shows  their 
interest  in  the  general  work,  and  certainly  makes  such  an 
igreement  very  reasonable  and  probable.  He  says:  "We 
^nerally  paid  our  men  first,  and  then  we  commenced  6n  the 
'subcontractors.  Murray  came  in  with  his  pay-roll  and  we 
paid  his  men  first;  fnerchanta  and  boarding-honses  came  in 
afterwards,'*  etc. 

Without  recapitulating  the  evidence  or  aily  considerable 
pdrtibn  of  it,  for  it  is  quite  vdhiminousj  it  seems  to  us  that  it 
vastly  preponderates  in  favor  of  the  fact  of  such  previous 
agreement,  as  testified  to  by  the  plaintiffs,  and  makes  a 
clear  case  bf  the  orders  aiid  checks  taketi  and  jcpoods '^Idi 
and  delivered  thereon  by  the  plaintiffs  on  the  sole  credit  of 
the  defendants,  and  by  ttie  sole  inducement  of  their  agree- 
ment to  pay  the  same.  Whether  treated  as  the  purchase  of 
the  orders  and  checks  or  the  sale  of  the  goods,  the  prlnoipi& 
of  the  defendants'  liability  is  the  same.  Although  in  fornn 
the  orders  and  checks  of  Murray,  they  are  in  substance  and 
by  this  arrangement  the  orders  and  checks  of  the  defend- 
antSy  and  the  plaintiffs  parted  with  their  goods  on  their 
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credit  alone.  The  questions  pertinent  to  such  a  case  and  to* 
the  case  made  by  the  evidende,  "were  fully  submitted  to  the 
jury,  and  the  jury  must  be  presumed  to  have  found  that 
such  an  agreement  was  made,  and  that  it  was  the  independ- 
ent and  original  agreement  of  the  defendants,  upon  which 
the  orders  and  checks  were  taken  and  the  goods  sold,  and 
that  exclusive  credit  therefor  was  given  to  them  by  the 
plaintiffs,  and  this  by  all  authorities  removes  the  case  from 
the  operation  of  the  statute  of  frauds.  In  such  a  case  it  was 
the  province  of  the  jury  to  find  upon  all  the  evidence  to 
whom  the  credit  was  given.  Doyle  v.  White,  26  Me.,  341; 
Walker  v.  Pen7iiman,  8  Gray,  233 ;  BiUmgdey  v.  Demp^ 
wolf  J  11  Ind.,  414;  Hcmford  v.  Higgins,  1  Bosw.,  441.  ; 

On  the  general  question  that  if  the  promise  or  undertak- 
ing is  an  original  one,  and  not  collateral  to  the  liability  of 
another,  and  the  credit  is  exclusively  given  to  the  party  sa 
promising,  the  contract  is  binding  and  not  within  the  statute 
of  frauds,  the  authorities  are  too  numerous  to  be  cited,  and 
'only  a  few  will  be  given  here,  and  others  will  be  preserved 
in  the  brief  of  the  learned  counsel  of  the  respondent,  to 
*which  Preference  may  be  had.  WUUams  v.  Corbtty2S  HI., 
^262;  OhMe'v.  Day,  17  Johiis.,  114;  Brown  v.  George,  17  N. 
H.,  128;  Htm  ^.  '^ood,  8  Pin,,  808;  <DwrUm  v.£^tke,4 
•1iV5s.,  '119;  T/uPy^  v.'GaUt^,  18  Wis.,  689;  Champion  Vi 
"Doty,  81  ^is.,  190 ;  Yogei  v.  MelAha,  id.,  806.  None  of  the 
Wings'  of  the  cenrt  complained  of  appear<*o  affect  this  main 
'<]uestidntm  the-nteriiffbf  tbeoafte. 

By  ihe  Cbter<.-^*rhe  judgment  6f  the 'circuit  court  i» 
aflSrnled. 
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BmKETT  and  another  vs.  Hird. 

October  IB— October  SI,  188t. 

Final  Settlement  of  mutual  accounts:  when  Bet  aeide. 
FiMDiNOS  OF  Fact:  when  not  disturbed. 

It  is  well  settled  that  a  full  and  final  settlement  of  mutual  accounts^ 
which  has  been  fairly  and  deliberately  made,  will  not  be  set  aside 
except  upon  dear  and  satisfactory  evidence  of  mistake  or  fraud 
therein;  but  the  findings  of  the  trial  court  upon  the  question  of  a 
mistake  will  not  be  disturbed  by  this  court  unless  they  appear  to 
be  contrary  to  the  fair  preponderance  of  evidence. 

APPEAL  from  the  Circuit  Court  for  Za  FayetU  County. 

The  case  is  stated  in  the  opinion.  The  defendant  appealed 
from  a  judgment  in  favor  of  the  plaintiffs. 

Hervry  S.  Magoon^  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Carter  <b  Cleartfy 
and  oral  argument  by  Mr,  Carter. 

CoLB,  C.  J.  This  is  an  action  to  surcharge  a  partnership 
.account,  and  to  recover  from  the  defendant  $500,  which,  it  is 
alleged,  was  improperly  allowed  him  on  the  settlement  of  the 
partnership  transactions.  The  case  involves  a  simple  question 
of  fact  The  learned  counsel  for  the  defendant,  in  his  able 
argument,  relies  upon  the  well  settled  rule  of  law  that  a  full 
and  final  settlement  of  mutual  accounts,  which  has  been  fairly 
and  deliberately  made,  is  held  conclusive,  and  will  not  be  set 
aside  except  upon  clear  and  satisfactory  evidence  of  mistake 
or  fraud  therein.  The  contention  is  about  a  $500  check, 
which,  it  is  claimed  on  the  part  of  the  plaintiffs,  was  im- 
properly allowed  the  defendant  on  the  settlement,  when  it 
should  have  been  treated  as  the  individual  money  of  James 
Birkett.  Consequently,  on  the  settlement  of  the  partnership 
matters,  the  defendant  was  credited  with  that  sum  as  ad- 
vanced by  him.  The  parties  agreed  as  to  the  delivery  of  this 
$500  check  by  James  Birhett  to  the  defendant,  and  they  also 
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agree  that  the  money  represented  by  the  check  belonged  to 
the  drawer.  The  dispute  is  as  to  wtat  disposition  was  made 
of  the  money  drawn  on  the  check.  The  defendant  says  he 
paid  $349  out  of  it  to  one  Bainbridge  for  hogs  which  the 
partnership  had  purchased,  and  the  balance,  $151,  he  gave 
back  to  James.  The  plaintiff  «7a7ri^  Birkett  positively  denies 
that  any  portion  of  this  money  went  to  pay  for  the  hogs 
which  were  purchased  of  Bainbridge,  or  that  any  was  ever 
returned  to  him.  This  is  the  substance  of  the  testimony  of 
the  parties,  who  alone  could  speak  from  personal  knowledge 
of  the  transaction.  True,  there  were  some  other  items  of 
evidence  given  on  the  trial  to  corroborate  the  statements  of 
the  conflicting  witnesses,  but  they  are  not  important.  We 
judge  that  the  case  turned  in  the  court  below  mainly  on  the 
credit  of  the  principal  witnesses.  The  questions  of  fact  were 
submitted  to  a  jury,  who  evidently  believed  the  statements  of 
the  plaintiff.  The  learned  circuit  judge  made  a  finding  of 
facts  in  which  he  took  the  same  view  of  the  evidence.  Under 
these  circumstances  the  rule  on  which  counsel  relies,  that  a 
settlement  will  not  be  disturbed  except  upon  clear  and  satis- 
factory proof  of  mistake,  is  met  by  another  well  established 
rule  of  this  court,  which  is,  that  it  will  not  set  aside  the  find- 
ings of  the  trial  court,  on  questions  of  fact,  unless  they  ap- 
pear to  be  contrary  to  the  fair  preponderance  of  evidence. 

It  is  quite  obvious  that  the  jury  and  court  below,  who  saw 
and  heard  the  witnesses  testify  on  the  trial,  had  a  great  ad- 
vantage over  the  members  of  this  court  in  determining  the 
question  of  their  credibility.  They  might  have  been  aided 
in  arriving  at  their  conclusion  by  some  explanation  of  the 
confused  partnership  accounts  which  does  not  appear  jn  the 
record.  However  this  may  be,  it  seems  both  the  jury  and 
court  found  that  the  whole  check  of  $500,  which  the  defend- 
ant distinctly  admits  he  received,  was  omitted  from  or  was 
not  properly  credited  in  the  settlement  made.  We  cannot 
say  that  this  conclusion  was  unwarranted  by  the  evidence. 


Digitized  by 


Google 


652  SUPKEME  COUKT  OF  WISCONSIN, 

LanyoD  and  another  vs.  Woodward. 

And  while  we  have  no  intention  of  disturbing  the  salutary 
rule  as  to  the  binding  effect  of  a  settlement  fairly  made,  we 
do  not,  under  the  circumstances,  feel  justified  in  saying  that 
the  plaintiffs  did  not  clearly  establish  an  error  in  the  settle- 
ment of  the  partnership  affairs,  within  the  rule  of  law  on 
the  subject.  If  there  were  any  intelligible  accounts  of  the 
partnership  dealings  and  settlement,  we  could  with  more 
confidence  say  there  was  no  error  therein.  But  there  are  na 
such  accounts ;  the  matter  rests  largely  upon  the  statements^ 
of  witnesses;  therefore  we  feel  constrained  to  hold  that  the 
findings  of  the  trial  court  must  stand. 

The  court  also  found  that  the  plaintiffs  were  the  joint 
owners  of  the  $500  in  dispute,  which  is  contrary  to  our  un- 
derstanding of  the  matter,  if  that  sum  was  really  due  from 
the  defendant  to  any  one.  But  even  if  the  court  was  in  error 
in  its  finding  on  that  point,  it  would  not  prejudice  the  de- 
fendant, providing  he  was  bound  to  account  for  that  sum. 
He  took  no  objection  in  his  answer  that  there  was  a  misjoin- 
der of  parties  plaintiff.  He  relied  solely  on  a  settlement. 
So,  upon  the  whole  case',  we  think  the  judgment  of  the 
circuit  court  must  be  affirmed. 

J^ythe  CourU — Judgment  afftrmed. 


Xanton  and  another  vs.  Woodwakd. 

October  IS — October  SI,  188$. 

Ck>NTBACr.  fl)  Raising  crops  on  shares:  Stipulations  as  to  titU^ 
($)  Case  stated:  Contract  construed  to  be  for  raising  crop  on 
shares,  not  a  chattel  mortgage, 

1.  In  a  contract  to  raise  a  crop  on  shares  the  parties  may  stipulata 
what  interest  each  shaU  have  in  the  crop,  or  that  the  legal  title 
ahaU  be  and  remain  in  one  of  them,  with  a  charge  upon  the  croj^ 
or  some  part  of  it  in  favor  of  the  other,  and  such  stipulations  wfll 
boTalid  as  between  themselves.    Oowuioehv,  Seales,  7  Wis.,  109,. 
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and  other  cases  in  this  court  holding  that  a  chattel  mortgage  of 
goods  not  in  esse  or  of  after  acquired  goods  is  inoperative,  dis- 
tinguished. 
%  A  contract  dated  January  24, 1879,  provided  in  substance  as  follows: 
"  In  consideration  of  L.  &  Bro.  having  advanced,  furnished,  cred- 
ited, and  delivered  to  us,  P.  and  M.,  this  day,  67  bushels  of  flax- 
seed, I  hereby  agree  to  sow  the  same  for  him  ...  on  the  farm 
to  be  occupied  by  me  this  present  season,  and  also  to  deliver  to 
him,  on  or  before  December  1,  1879,  88  43-56  bushels  of  flaxseed. 
If,  in  case  of  failure  of  crop,  and  I  am  unable  to  pay  him  the 
83  43-56  bushels  of  flaxseed  at  said  time,  I  hereby  agree  to  pay 
him,  on  demand,  the  value  that  said  seed  would  be  to  him  in 
money  at  the  time  of  demand,  with  interest  from  the  time  said 
ffeed  should  have  been  delivered.  I  further  agree  to  harvest  the 
entire  product  of  said  flaxseed,  .  .  .  and  deliver  to  him,  the 
said  L.  &  Bro.,  the  entire  crop  of  flaxseed  to  be  raised  by  me  this 
season  on  or  before  December  1,  1879,  and  at  the  same  time  to 
sell  my  entire  crop  of  flaxseed  to  him  at  a  price  25  cents  per  bushel 
less  than  the  market  price  in  Chicago  on  the  same  day.  In  case 
the  said  L.  &  Bro.  makes  me  any  further  advances,  they  are  to  be 
settled  in  flaxseed  at  the  same  price,  with  interest  until  paid;  it 
being  hereby  expressly  agreed  and  understood  that  the  seed  ao 
furnished,  and  the  entire  crop  to  be  raised  from  the  said  advanced 
«eed,  until  delivered  and  settled  f or«as  above,  shall  be  and  remain 
the  property  of  said  L.  &  Bro.,  and  to  be  kept  and  held  by  me  as 
his  agent,  and  in  no  other  way." '  On  the  contract,  under  the  same 
•date,  was  indorsed:  "Received  on  the  within  contract  the  sum  of 
^4,  to  be  taken  out  of  the  price  of  said  flaxseed,  together  with  10 
per  cent,  interest  from  date. "  In  an  action  of  replevin,  commenced 
October  13,  1879,  by  L.  &  Bro.  against  one  who  had  acquired  the 
rights  of  P.  in  the  crop,  with  notice  of  the  contract,  Tield: 

(1)  The  contract  is  substantially  one  for  the  raising  of  crops  on 
-shares. 

(2)  The  1^^  title  to  the  whole  crop  was  in  lu  Sc  Bro.,  subject 
io  their  obligation  to  pay  for  aU  in  excess  of  83  42-56  bushels. 

(3)  L.  &  Bro.  might  claim  a  delivery  of  the  83  42-56  bushels  when- 
ever the  flaxseed  was  ready  for  delivery,  even  before  December  1, 
1879.  But  the  delivery  of  the  balance  of  the  crop  before  December 
Ist  was  at  the  option  of  P.  and  M.,  and  the  same  was  not  subject 
to  be  replevied  before  that  date. 

(4)  The  entire  crop  having  been  delivered  to  the  plaintiffs  by 
the  officer  serving  the  writ,  and  by  them  sold,  the  defendant  was 
entitled  to  judgment  for  the  value  ef  his  interest  in  the  exeesa  over 


Digitized  by 


Google 


664  STJPEEME  COURT  OF  WISCONSIN, 

Lanyon  and  another  vs.  Woodward. 

83  42-56  bushdB  on  December  1, 1879,  less  the  sum  of  $14  and 
interest,  indorsed  on  the  contract. 
Cassoday,  J.,  dissents  from  the  construction  given  to  the  contract, 
holding:  (1)  There  was  an  absolute  sale  to  P.  and  M.  of  the 
flaxseed  furnished  to  them.  (2)  The  contract  was,  in  effect,  a 
mortgage  upon  the  seed  so  furnished  to  secure  payment  therefor, 
and  for  any  other  advances  thereafter  made,  with  an  attempt  to 
make  a  mortgage  upon  the  future  crop  not  then  in  existence. 
(8)  As  a  mortgage  upon  the  future  crop  the  contract  was  inoperative. 
It  amounted  merely  to  an  executory  contract  to  sell  the  crop  to  L. 
&  Bro.,  and,  before  delivery,  vested  in  them  no  title  which  would 
entitle  them  to  replevy  such  crop. 

APPEAL  from  the  Circuit  Court  for  Orant  County. 

Beplevin  for  a  quantity  of  flaxseed.  The  plaintiffs  claim 
the  seed  by  virtue  of  the  following  agreement  under  which 
it  was  grown : 

"  Mineral  Ponn",  Wisconsin,  January  24,  1879. 

**  In  consideration  of  Lanyon  cfe  Bro.^  of  Mineral  Point, 
Wisconsin,  having  advanced,  furnished,  credited,  and  de- 
livered to  us,  George  Pettis  and  Caroline  Moss,  this  day, 
sixty-seven  bushels  of  prime  flaxseed,  I  hereby  agree  to  sow 
the  same  for  him  in  good,  suitable,  and  well  prepared  ground, 
on  the  farm  to  be  occupied  and  cultivated  by  me  the  present 
season,  in  section  twenty,  township  six,  range  one,  in  the  town 
of  Wingville,  county  of  Grant,  Wisconsin,  and  also  to  de- 
liver to  him  or  his  order,  on  or  before  the  1st  day  of  Decem- 
ber, 1879,  83  42-56  bushels  of  prime  flaxseed. 

"  If,  in  case  of  failure  of  crop,  and  I  am  unable  to  pay  him 
the  said  83  42-56  bushels  of  prime  flaxseed  at  said  time,  I 
hereby  agree  to  pay  him  or  his  order,  on  demand,  the  value 
that  said  seed  would  be  to  him  in  money  at  the  time  the  de- 
mand shall  be  made,  with  interest  at  the  rate  of  ten  per 
cent,  per  annum  from  the  time  said  seed  should  have  been 
delivered. 

"  I  further  agree  to  harvest  the  entire  product  of  said  flax- 
seed, to  thresh  and  clean  tha  same,  and  deliver  to  him,  the 
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said  Wm.  Lanyon  <&  Bro.j  the  entire  crop  of  flaxseed  to  be 
raised  by  me  this  season  at  Mineral  Point,  on  or  before  the 
1st  day  of  December,  1879;  and  at  the  same  time  and  place 
to  sell  my  entire  crop  of  flaxseed  to  him  or  his  order,  at  a 
price  twenty-five  cents  per  bushel  less  than  the  average  price 
of  flaxseed  in  Chicago  on  the  same  day,  as  shown  by  the 
Chicago  market  reports.  In  case  the  said  Wm.  Lanyon  dh  Bra. 
makes  me  any  further  advances,  they  are  to  be  settled  in  flax- 
seed at  the  same  price,  together  with  ten  per  cent,  interest 
on  the  same  until  paid.  A  proper  deduction  is  to  be  made 
from  all  flaxseed  delivered  in  case  it  is  not  clean  or  of  prime 
quality. 

"  It  being  hereby  expressly  agreed  and  understood  that  the 
seed  so  furnished,  and  the  entire  crop  to  be  raised  from  the 
said  advanced  seed,  until  delivered  and  settled  for  as  above, 
shall  be  and  remain  the  property  of  said  Wm.  Lanyon  cfe  JBro,j 
and  to  be  kept  and  held  by  me  as  his  agent,  and  in  no  other 
way.  All  of  the  said  seed  to  be  delivered,  well  cleaned  and 
in  prime  order,  to  said  Wm.  Lanyon  dfe  Bro.^  on  their  order, 
at  their  warehouse.  Mineral  Point,  county  of  Iowa,  Wiscon- 
sin, on  or  before  the  1st  day  of  December,  1879." 

There  is  an  indorsement  on  the  agreement  as  follows: 
"  Mineral  Point,  January  24,  1879. 

"  Received  on  the  within  contract  the  sum  of  ($14)  four- 
teen dollars,  to  be  taken  out  of  the  price  of  said  flaxseed, 
together  with  ten  per  cent,  interest  from  date." 

The  defendant  claims  the  seed  under  a  purchase  from  G. 
&  W.  Barnes,  who  sold  the  same  in  June,  1879,  on  an  exe- 
cution against  Pettis,  and  who  purchased  the  same  at  the 
execution  sale,  and  on  a  chattel  mortgage  executed  by  Pet- 
tis to  the  defendant  July  9th,  in  that  year.  The  defend- 
ant purchased  of  Barnes,  July  28,  1879.  When  he  made 
that  purchase,  and  when  he  took  the  mortgage  on  the  flax 
crop,  the  defendant  had  notice  of  the  contract  between  the 
plaintiffs  and  Pettis  and  Moss. 
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This  action  was  commenced  October  13, 1879.  The  inter- 
est of  Moss  does  not  figure  in  the  action  and  is  not  consid* 
ered.  The  cause  was  tried  without  a  jury.  The  court 
found  that  under  the  agreement  with  Pettis  and  Moss  the 
plaintiffs  were  entitled  to  the  whole  crop  of  flaxseed  raised 
by  them  under  the  contract, —  being  206  30*56  bushels, — 
and  that  they  must  pay  the  defendant  at  the  rate  of  one 
dollar  per  bushel, —  which  was  found  to  be  the  contract 
price  on  October  13,  1879,— for  122  44-56  bushels.  The  ad- 
vance  of  $14,  indorsed  on  the  contract,  was  not  allowed  to 
the  plaintiffs. 

The  defendant  appealed  from  the  judgment  entered  pu^ 
«uant  to  the  findings. 

For  the  appellant  there  was  a  brief  by  Carter  <&  Cleary^ 
and  oral  argument  by  Mr.  Ga/rter. 

For  the  respondents  there  was  a  brief  by  Lanyon  <6 
J^^enaleyy  and  oral  argument  by  Mr.  Spendey. 

Lyon,  J.  The  contract  of  January  24, 1879,  between  the 
plaintiffs  of  the  one  part,  and  Pettis  and  Moss  of  the  other 
part,  is,  we  think,  substantially  a  contract  for  the  raising  of 
a  crop  of  flax  on  shares.  The  plaintiffs  furnished  the  seed, 
and  Pettis  and  Moss  the  land  and  labor  necessary  to  pro- 
duce the  crop.  The  parties  stipulated  that  the  whole  crop 
of  flaxseed  should  be  and  remain  the  property  of  the  plaint- 
iffs, of  which  83  42-56  bushels  should  be  theirs  absolutely, 
and  the  balance  should  be  subject  to  the  payment  by  them 
to  Pettis  and  Moss  of  the  Chicago  market  price  of  flaxseed, 
less  twenty-five  cents  per  bushel,  and  less  advances.  Pettis 
and  Moss  also  stipulated  to  pay  the  plaintiffs  the  deficiency, 
should  the  crop  fail  to  yield  them  the  83  42-56  bushels. 
Undoubtedly  parties  making  a  contract  to  raise  a  crop  on 
shares  may  make  valid  stipulations  for  the  disposition  of  the 
crop.  They  may  stipulate  what  interest  each  shall  have  in 
it,  or  that  the  legal  title  to  the  crop  shall  be  and  remain  in 
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one  of  them,  with  a  charge  upon  the  crop  or  some  part  of  it 
•in  favor  of  the  other,  and  such  stipulations  will  be  valid  as 
between  themselves.  * 

This  view  does  not  conflict  with  the  cases  in  this  court  in 
which  it  has  been  held  that  a  chattel  mortgage  of  goods  not 
in  esse,  or  of  after  acquired  goods,  is  inoperative.  In  the 
first  of  these  cases  (C(yinstock  v.  Scales',  7  Wis.,  159),  the  rule 
was  applied  to  a  mortgage  on  a  crop  of  grain,  executed  to 
one  not  otherwise  interested  in  the  crop,  at  or  about  the  time 
the  seed  for  the  crop  was  sown  and  before  it  was  up.  The 
same  rule  was  applied  in  Chynoweih  v.  Tenney,  10  Wis.,  397; 
F.  L,  (&  T.  Co.  V.  Commercial  Bamk,  11  Wis.,  207;  Svrvgle  v. 
Fhdps,  20  Wis.,  398;  Moim/  v.  White,  21  Wis.,  417;  Bun. 
ter  V.  Bosworth,  43  Wis.,  583. '  In  each  of  these  cases  a 
debtor  sought  to  secure  his  creditor  by  a  mortgage  on  prop- 
erty either  not  in  esse^  or  which  neither  of  them  then  owned, 
but  which  the  mortgagor  expected  to  acquire  at  some  future 
time. 

The  contract  now  under  consideration  belongs  to  an  en- 
tirely different  class,  and  its  validity  and  effect  must  be 
determined  by  rules  of  law  which  have  no  application  to  the 
above  cases.  Under  this  contract  the  parties  to  it  embarked 
in  a  joint  adventure,  to  wit,  the  raising  of  a  crop  of  flax- 
seed. For  their  share  of  the  proceeds  of  the  adventure  the 
plaintiffs  were  to  have  the  whole  crop,  which  the  other  par- 
ties undertook  should  amount  to  83  42-56  bushels.  Pettis 
and  Moss  were  to  receive  as  their  share  of  the  adventure, 
from  the  plaintiffs,  the  Chicago  market  price,  less  twenty- 
five  cents  per  bushel  for  the  whole  crop  in  excess  of  83  42-56 
bushels. 

We  perceive  no  grounds  upon  which  the  validity  of  the 
contract  can  be  successfully  denied.  We  think  it  valid,  and 
that  the  parties  to  it  take  under  it  precisely  what  they  stip- 
ulated for.  We  are  of  the  opinion,  therefore,  that  the  legal 
title  to  the  whole  crop  was  always  in  the  plaintiffs,  subject 
Vol.  LV— 49 
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only  to  their  obligation  to  pay  Pettis  and  Moss  the  stipu- 
lated price  for  the  seed  raised  in  excess  of  the  83  42-66  bush-' 
els.  By  the  terms  of  the  contract  Pettis  and  Moss  were  to 
deliver  all  of  the  seed  raised,  well  cleaned,  to  the  plaintiffs 
on  or  before  December  1,  1879.  As  to  the  83  42-56  bushels, 
which  belonged  to  the  plaintiffs  absolutely,  although  Pettis 
and  Moss  had  until  that  date  to  prepare  and  deliver  it,  yet 
if  it  was  ready  for  delivery  before  that  date  it  is  not  per- 
ceived why  the  plaintiffs  migl;it  not  have  claimed  a  delivery 
as  soon  as  it  was  ready.  Pettis  and  Moss  could  obtain  no 
advantage  by  retaining  it  beyond  that  time,  and  it  would  be 
an  unreasonable  construction  of  the  contract  to  hold  that 
they  might  wantonly  do  so.  As  to  the  balance  of  the  crop, 
the  rate  per  bushel  to  be  paid  by  the  plaintiffs  was  to  be 
fixed  by  the  market  price  in-Chicago  on  the  day  of  delivery. 
It  was  optional  with  Pettis  and  Moss  to  deliver  and  take  the 
price  before  December  1st,  but  they  did  not  agree  to  do  so. 
They  might  deliver  on  that  day,  and  thus  take  the  benefit  of 
the  Chicago  price  of  that  day.  This  part  of  the  crop,  there- 
fore, was  not  subject  to  be  replevied  by  the  plaintiffs  until 
after  December  1st. 

Thus  far  we  have  only  considered  the  rights  of  Pettis  and 
Moss.  The  defendant  is  in  no  position  to  claim  any  other  or 
greater  rights.  He  acquired  whatever  interest  he  had  in  the 
flaxseed  with  full  knowledge  of  the  plaintiffs'  interest  therein, 
and  he  is  no  better  or  different  position  in  respect  to  it  than 
Pettis  and  Moss  would  have  been  had  they  retained  such  in- 
terest, and  were  they  the  defendants  in  this  action.  More- 
over, the  uncontradicted  oral  testimony  is  that  the  seed  was 
sold  on  the  Barnes  execution,  subject  to  the  plaintiffs'  interest 
therein,  by  virtue  of  the  contract  of  January  24,  1879.  The 
effect  of  this  testimony  was  somewhat  discussed  in  the  argu- 
ments of  counsel,  but  it  is  unnecessary  to  determine  its  effect^ 
because  it  may  be  stricken  out  without  affecting  the  rights  or 
liabilities  of  the  parties. 
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Although  as  to  the  balance  of  the  flaxseed  over  and  above 
the  83  42-56  bushels  the  action  was  prematurely  brought,  be- 
cause the  defendant,  who  succeeds  to  the  rights  of  Pettis, 
had  until  December  1, 1879,  to  deliver  the  same,  yet  at  that 
time  the  right  of  the  plaintiffs  thereto  would  have  been  ab- 
solute on  payment  of  the  sum  stipulated  to  be  the  amount  of 
the  interest  of  Pettis  and  Moss  therein.  The  trial  was  had 
after  December  1st.  The  seed  had  been  delivered  to  the 
plaintiffs  by  the  officer  who  served  the  writ  of  replevin,  and 
presumably  had  been  marketed.  In  that  case  there  could  be 
no  return  of  any  of  the  seed  to  the  defendant.  Regularly 
the  judgment  should  have  been  for  a  return  to  the  defendant 
of  that  part  of  the  seed  in  which  he  had  an  interest,  or  for 
its  value,  in  case  return  could  not  be^had.  But,  under  the  cir- 
cumstances, the  judgment  is  equivalent  to  that,  for  it  allows 
the  defendant  the  value  of  his  interest  in  the  seed. 

The  court  found  the  value  of  that  interest  to  be  one  dollar 
per  bushel.  That  was  the  market  price  at  the  place  of  de- 
livery on  October  13,  1879,  the  date  of  the  service  of  the 
writ.  We  suppose  that  figure  is  obtained  by  deducting 
twenty-five  cents  from  the  Chicago  market  price  on  that  day. 
The  seed  rose  in  value  afterwards,  so  that,  as  we  understand 
the  testimony  of  one  of  the  plaintiffs,  the  contract  price  on 
December  1,  1879»  was  $1.25  per  bushel.  The  defendant  has 
the  right  to  have  his  interest  in  the  seed  estimated  by  the 
price  on  that  day.  Because  the  value  of  defendant's  interest 
in  the  seed  was  measured  by  an  erroneous  standard  to  his 
prejudice,  the  judgment  must  be  reversed. 

It  is  claimed  for  plaintiffs  that  they  should  have  been  al- 
lowed an  advance  of  $14  made  to  Pettis  and  Moss  at  the  date 
of  the  contnict:  We  think  the  claim  well  founded,  and  the 
defendant's  interest  in  the  122  44-56  bushels  should  have  been 
found  to  be  $14  and  the  agreed  interest  thereon  less  than  the 
value  of  the  seed  at  $1.25  per  bushel 

By  tlie  Court. —  The  judgment  of  the  curcuit  court  is  re- 


Digitized  by 


Google 


660  SUPREME  COURT  OF  WISCONSIN, 

Lanjon  and  another  vs.  Woodward. 

versed,  and  the  cause  will  be  remanded,  with  directions  to 
that  court  to  render  judgment  in  accordance  with  this  opinion. 

Cassoday,  J.  I  am  compelled  to  dissent  from  the  con- 
struction given  by  the  majority  of  the  court  to  the  contract 
made  January  24,  1879.  There  is  no  question  of  the  de- 
fendant's right  to  the  whole  of  the  flaxseed  unless  the 
plaintiffs  were  the  owners  by  virtue  of  the  written  agree- 
ment made  three  months  before  the  seed  was  sown  from 
which  the  flaxseed  in  question  was  grown.  This  being  an 
action  of  replevin,  the  only  question  is  whether  the  title  to 
the  crop  sown  by  Pettis  and  Moss  three  months  after  mak- 
ing the  contract,  on  their  own  land,  was  in  the  plaintiffs 
when  this  suit  was  commenced.  The  plaintiffs  "  furnished  " 
and  "  delivered "  the  seed  to  Pettis  and  Moss,  and  were  to 
be  "  credited  "  for  the  seed  so  "  advanced^  It  is  true,  Pet- 
tis and  Moss  agreed  to  sow  the  same  for  the  plaintiffs,  and 
to  deliver  to  them  or  their  order  December  1, 1879,  83  42-56 
bushels  of  prime  flaxseed.  But  it  was  expressly  stipulated 
that  "  in  case  of  failure  of  crop,"  so  that  Pettis  and  Moss 
were  ^^vmxMe  to  pay  ^^  the  plaintiffs  the  83  42-56  bushels  "at 
said  time,"  then  by  said  agreement  they  were  ^^topay^^  to 
the  plaintiffs  or  to  their  order,  "  on  demcmd^  the  value  "  that 
said  seed  would  be  to  them  in  money  at  the  time  the  de- 
mand should  be  made,  with  interest  at  the  rate  of  ten  per 
cent,  per  annum  from  the  time  said  seed  should  have  been 
delivered. 

It  is  true,  the  seed  so  furnished  was,  by  the  contract,  to 
remain  the  property  of  the  plaintiffs,  but  it  is  evident  this 
was  merely  by  way  of  security ;  for  it  was  not  to  be  re- 
turned to  them,  nor  sold  for  them,  but  Pettis  and  Moss  were 
to  sow  the  same  in  their  own  land,  and  then  to  pay  for  the 
same  either  in  flaxseed  thereafter  to  be  grown,  or  in  money, 
as  indicated.  This  is  corroborated  by  the  clause:  ^^  In  case 
the  said  Wm.  Lamyon  db  Bro.  makes  me  any  fwriKer  ad- 
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vances  they  are  to  be  settled  in  flaxseed  (U  the  same  pricey 
together  with  ten  per  cent,  interest  on  the  same  until  paid." 
The  words  "  at  the  same  price  "  clearly  refer  to  the  former 
clause,  whereby  Pettis  and  Moss  agreed  "  to  sell "  their  "  en- 
tire crop  of  flaxseed  "  to  the  plaintiffs,  or  their  "  order,"  at 
Mineral  Point,  December  1, 1879,  "  at  a  price  twenty-five 
cents  per  bushel  less  than  the  average  price  of  flaxseed  in 
Chicago  on  the  same  day  as  shown  by  the  Chicago  reports." 
The  words  ^^  any  further  advances"  clearly  refer  to  any  flax- 
seed or  money  which  the  plaintiffs  might  thereafter  advance 
to  Pettis  and  Moss  on  credit  as  they  had  previously  "  ad- 
vanced "  and  had  "  credited  "  to  them  the  sixty-seven  bushels. 
This  is  further  corroborated  by  the  fact  that  after  the  con- 
tract was  made,  and  on  the  same  day,  the  plaintiffs  did/urther 
advance  to  them  $14,  which  was  evidenced  by  a  receipt 
indorsed  upon  the  back  of  the  contract.  I  am  unable  to  con- 
strue the  contract  as  a  "  contract  for  the  raising  of  a  crop  of 
flaxseed  on  shares,"  or  a  Joint  "  adventure "  by  the  plaint- 
iffs and  Pettis  and  Moss.  The  amount  which  the  plaintiffs 
were  to  receive  was  not  dependent  at  all  upon  the  amount  of 
the  crop.  It  was  wholly  immaterial  to  them  whether  the 
yield  of  flaxseed  was*  great  or  small.  Even  if  the  crop  had 
been  an  entire  failure,  yet  'Pettis  and  Moss  were  bound  to 
pay  them,  December  1,  1879,  the  full  value  in  money  of 
83  42-66  bushels  of  flaxseed.  The  risk  or  venture  was,  by 
the  express  terms  of  the  contract,  wholly  upon  Pettis  and 
Moss.  The  conditions  imposed  were  merely  by  way  of  better 
securing  the  plaintiffs  for  the  flaxseed  and  money  thus  '^  ad- 
vanced" by  them,  and  which  they  thus  had  credited  to 
them.  The  seed,  as  well  as  the  money  thus  "advanced" 
and  thus  "credited,"  and  thus  to  be  repaid,  were  manifestly 
to  be  converted  by  Pettis  and  Moss  to  their  own  use  and 
benefit.  Their  entire  loss  or  extinction  by  such  conversion 
would,  by  the  terms  of  the  contract,  fall  upon  Pettis  and 
Moss  and  not  upon  the  plaintiffs.    The  contract  was,  in  effect, 
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a  mortgage  for  the  amount  of  the  advances  so  made,  and 
those  which  might  thereafter  be  made,  upon  the  seed  so 
"furnished,"  with  an  attempt  therein  to  make  the  same  a 
further  mortgage  upon  the  future  crop  of  flaxseed,  not  then 
in  existence,  but  to  be  grown  from  seed  to  be  sown  three 
months  thereafter.  The  trial  judge  manifestly  regarded  the 
contract  as  a  valid  mortgage  upon  the  whole  of  such  future 
crop,  otherwise  there  would  have  been  no  significance  to  the 
filing  of  the  contract,  nor  of  the  time  it  was  done.  The 
opinion  of  this  court  seems  to  go  upon  the  same  theory,  so 
far  as  the  crop  grown  being  a  security  for  the  repayment  of 
the  $14  is  concerned.  Certainly  the  money  was  not  let  upon 
shares,  but  was  advanced  on  credit,  and  its  repayment  was 
attempted  to  be  secured  upon  a  crop  thereafter  to  come  into 
existence.  That  this  could  not  be  done,  and  that  the  circuit 
court  was  in  error,  would  seem  to  follow  from  the  principles 
of  law  announced  in  the  cases  cited  in  the  opinion  of  the 
court  in  this  case. 

For  myself,  I  am  unable  to  understand  how  Pettis  and 
Moss  could  "  contract  for  the  raising  of  a  crop  of  flaxseed 
on  shares "  under  a  contract  in  which  "the  whole  crop  of 
flaxseed  should  be  and  remain  the  property  of  the  plaintiffs." 
Nor  am  I  able  to  understand  what  "share"  would  remain 
for  Pettis  and  Moss  of  the  crop  raised  by  themselves  on 
their  own  land,  if  "  the  plaintiffs  were  to  have  the  whde 
crop^'*  "for  their  share  of  the  adventure."  Nor  am  I  able 
to  understand  why  Pettis  and  Moss  agreed  in  the  contract 
"  to  sell "  their  "  entire  crop  "  of  flaxseed  to  the  plaintiffs,  or 
to  their  order,  at  the  price  and  at  the  time  named,  if  it  was 
to  be,  the  moment  it  came  into  existence,  the  property  of 
the  plaintiffs,  and  at  no  time  to  be  the  property  of  Pettis 
and  Moss,  though  raised  by  them  on  their  own  land.  Nor 
am  I  able  to  discover  in  the  contract  anjrthing  which  the 
plaintiffs  and  Pettis  and  Moss  were  to  have  or  own  in  com- 
mon, nor  in  which  each  party  were  to  have  a  "share"  or 
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take  a  "  venture."  The  plaintiffs  were  simply  to  be  repaid 
with  interest  for  all  that  had  been  "  advanced  "  by  and  "  cred- 
ited "  to  them,  and  for  all  they  might  thereafter  advance  to 
Pettis  and  Moss.  If  the  plaintiffs  got  anything  more,  it  was 
to  be  by  a  sale  to  them  from  Pettis  and  Moss  for  a  stipulated 
price  which  they  were  to  pay. 

Such  being  the  contract,  I  must  regard  the  seed  "fur- 
nished "  and  "advanced  "  by  and  "credited  "  to  the  plaintiffs 
at  the  time  of  making  the  contract  as  an  absolute  sale  on 
credit  on  the  one  hand,  and  an  absolute  purchase  on  credit 
on  the  other,  with  a  contract  which,  in  effect,  was  a  chattel 
mortgage  back  to  the  vendors  on  the  seed,  to  secure  to  them 
the  payment  of  the  value  of  83  42-66  bushels  of  such  seed 
December  1, 1879.  So  I  must  regard  the  $14  "  advanced  " 
by  and  "  credited  "  to  the  plaintiffs  as  a  mere  loan  to  Pettis 
and  Moss,  with  security  back  upon  the  seed  so  advanced.  It 
is  true,  the  contract  in  form  purported  to  be  a  security  for 
the  repayment  of  the  flaxseed  or  its  value  in  money,  and  the 
$14  and  interest  upon  each,  upon  a  crop  which  Pettis  and 
Moss  expected  to  raise  upon  their  land,  but  which  was  not 
then  in  existence,  and  which  did  not  begin  to  grow  for  more 
than  three  months  thereafter,  but  as  a  security  it  must  be 
conceded  that  it  was  wholly  inoperative,  even  as  to  the  seed 
advanced  and  the  money,  upon  the  principles  of  the  author- 
ities cited  in  the  opinion  of  the  court  and  many  others  which 
might  be  added.  As  to  the  crop  not  then  in  existence,  but 
thereafter  to  be  raised  by  Pettis  and  Moss  upon  their  land, 
the  agreement  was,  in  my  opinion,  a  mere  executory  con- 
tract, for  which  Pettis  and  Moss  m  ght  be  liable  in  damages, 
but  could  not,  so  long  as  they  or  the  defendant  claiming 
under  them  were  in  possession,  operate  to  put  the  title  to  the 
crop  subsequently  raised  by  them  in  the  plaintiffs. 

I  concur  in  the  reversal  of  the  judgment,  but  think  the 
complaint  should  be  dismissed. 
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RuHLAND  and  another  vs.  The  Supervisors  of  the  Town  of 
Hazel  Green. 

October  IS  —  October  SI,  18SS. 

HiQHWATS:  Jurisdiction.  '  (IJ  Jurisdiction  in  highway  proceedings 
dependent  on  strict  compliance  with  statutory  requirements. 
(2)  What  cannot  be  unlived, 

1.  The  board  of  supervisors  of  a  town  can  acquire  and  retain  jurisdic- 

tion of  the  proceeding  to  lay  out,  vacate  or  alter  a  highway,  only 
by  a  strict  compliance  with  the  statutory  requirements;  and  no 
consent  or  waiver  by  any  person  can  confer  such  jurisdiction  or 
estop  such  person  from  questioning  the  validity  ol  the  proceeding, 
where  there  has  been  a  failure  to  comply  with  the  statute  in  any 
particular  in  which  the  public  generally  is  interested. 

2.  Under  sees.  1267-9,  R.  S.,  the  decision  in  the  proceeding  to  lay  out 

a  highway  must  be  made  and  filed  within  ten  days  after  the  date 
of  the  last  adjournment  of  the  hearing,  and  no  adjournment  can 
be  had  for  a  longer  period  than  thirty  days  after  the  time  of  hear- 
ing originally  fixed.  A  compliance  with  these  requirements  is  a 
matter  of  interest  to  the  public  generaUy  and  cannot  be  waived. 

APPEAL  from  the  Circuit  Court  for  Grant  County. 

The  case  is  thus  stated  by  Mr.  Justice  Taylor: 

"  This  is  a  proceeding  by  common  law  writ  of  certiorari  to 
review  the  proceedings  of  the  board  of  supervisors  of  said 
town  of  Hazel  Green  in  laying  out  a  highway  through  the 
lands  of  the  plaintiffs.  The  writ  was  issued  by  the  circuit 
court  for  Grant  county,  and  upon  the  return  to  the  writ  in 
that  court  judgment  was  entered  affirming  the  proceedings 
of  the  town  board  laying  out  said  highway,  and  from  that 
judgment  the  plaintiffs  appealed  to  this  court. 

"  The  record  of  the  proceedings  shows  that  a  proper  petition 
for  said  highway  was  presented  to  said  board,  signed  by  the 
requisite  number  of  freeholders  of  said  town,  on  the  6th  day 
of  October,  1880;  that  upon  receiving  such  petition  the  su- 
pervisors gave  notice  that  they  would  meet  to  decide  upon 
such  petition  on  the  16th  day  of  October,  1880,  at  10  o'clock 
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A.  M.,  at  a  place  mentioned  in  said  notice;  that  at  the  time 
fixed  they  met  at  the  place  mentioned  and  then  adjourned 
until  the  27th  of  October,  1880,  at  1  o'clock  P.  M.,  to  meet  at  the 
town  clerk's  office  in  said  town,  when  and  where  they  would 
meet  to  decide  upon  such  application ;  that  on  said  last  men- 
tioned day  the  supervisors  met  at  the  place  fixed  in  said  no- 
tice, and  again  adjourned  the  hearing  of  said  petition  until 
the  1st  day  of  December,  1880,  at  2  o'clock  P.  M. ;  and  that 
on  the  said  1st  day  of  December  the  supervisors  again  met  at 
the  town  clerk's  office,  and  then  made  an  order  laying  out  said 
highway.  The  record  further  shows  that  one  of  the  peti- 
tioners, and  all  the  persons  through  whose  lands  the  pro- 
posed highway  would  pass  if  laid  out,  appeared  before  the  said 
board  of  supervisors,  on  the  27th  day  of  October,  1880,  at 
the  time  and  place  fixed  for  the  meeting  of  said  board,  to 
decide  upon  said  petition,  and  signed  the  following  written 
stipulation : 

"  *  Whereas,  Adam  Huska  has  applied  to  the  board  of  super- 
visors of  the  town  of  Hazd  Green  to  lay  out  a  certain  high- 
way in  said  town  described  in  a  certain  petition  now  on  file 
in  the  office  of  the  town  clerk  of  said  town,  and  which  mat- 
ter of  the  laying  out  of  said  highway  is  now  pending  before 
said  board  and  undetermined ;  and  whereas,  Michad  Kov/nMe, 
Gteorge  Lebben,  Bernard  Fulmer,  Benedict  RuKLand^  and 
Nicholas  Johnson,  the  parties  through  whose  land  the  said 
proposed  highway  runs,  have  appeared  before  said  town  board 
and  objected  to  the  laying  out  of  said  highway ;  and  whereas, 
a  certain  order  was  made  heretofore  by  a  previous  town  board 
laying  out  a  highway  over  the  same  ground,  and  was  ap- 
pealed from  to  commissioners  as  provided  by  law,  which 
commissioners  reversed  the  said  order  laying  out  said  high- 
way, and  the  proceedings  respecting  said  order  laying  out 
said  highway,  and  said  order  of  said  commissioners  reversing 
the  same,  were  taken  up  to  the  circuit  court  of  Grant  county, 
"Wisconsin,  by  writ  of  certiorari  on  the  petition  of  said 
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Huska,  and  is  pending  and  andetermined  in  said  court;  and 
whereas,  both  parties  are  desirous  of  having  said  matter 
heard  and  determined  in  said  court  before  the  said  town 
board  decides  upon  the  said  pending  application  of  said 
Huska:  Now,  therefore,  it  is  hereby  agreed  by  and  between 
said  Adam  Huska  on  the  one  part,  and  said  contestants  on 
the  other,  that  the  matter  of  laying  out  said  highway  may 
be  adjourned  by  said  town  board  until  the  first  day  of  De- 
cember, 1880,  to  enable  the  said  matter  to  be  heard  and 
decided  by  said  circuit  court,  and  tht^t  upon  said  adjourned 
day  the. said  town  board  may  proceed  and  decide  upon  the 
said  application  in  the  same  manner  and  with  the  same 
efifect  in  all  respects,  and  shall  be  so  considered  and  treated 
in  all  courts  and  places,  as  though  the  determination  thereof 
were  made  and  determined  and  filed  to-day,  and  such  order 
shall  be  dated  as  of  the  day  when  made ;  and  all  parties  hereto 
agree  that  if  the  said  board  shall  then  lay  out  or  refuse  to 
lay  out  said  highway,  either  party  may  appeal  therefrom,  in 
the  same  way  and  with  the  same  effect  as  though  such  order 
were  made  to-day,  within  thirty  days  after  such  adjourned 
day,  or  the  day  of  making  or  refusing  to  make  such  order.' " 

Qeo.  CleTnentaony  for  the  appellants. 

For  the  respondents  there  was  a  brief  by  Carter  <&  deary^ 
and  oral  argument  by  Mr.  Carter.  They  contended,  inter 
aliaj  that  the  appellants  could,  and  by  their  stipulation  did, 
waive  their  legal  right  to  have  the  question  of  taking  their 
land  for  highway  purposes  decided  within  the  statutory 
thirty  days.  Ka/rber  v.  NeUis^  22  "Wis.,  215.  In  New  York 
it  has  been  held  that  commissioners  of  highways  may  act 
upon  the  personal  consent  of  the  land  owner  in  laying  out 
or  altering  a  highway  across  his  lands.  Although  such  con- 
sent may  be  revoked,  it  must  be  done  before  the  road  is  laid 
out.  If  the  commissioners  act  upon  the  faith  of  such  unre- 
voked consent,  he  will  be  estopped  to  deny  the  validity  of 
the  act.    Marble  v.  WhUney^  28  N.  Y.,  297.    See,  also,  Hop- 
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kins  V.  Crombie^  4  N.  H.,  520;  State  v.  Richnumdy  6  Foster, 
232;  SmdU  v.  PenneUy  31  Me.,  267;  Smedleyv.  Erwin^  61  Pa. 
St.,  445 ;  Timm  v.  BlacUerry,  29  HI.,  137 ;  JRuUand  v.  War- 
cesteTy  20  Pick.,  71.  It  has  been  held  that  parties  who  ap- 
pear before  commissionefrs  at  the  time  of  hearing  cannot 
object  to  the  proceedings  on  thd  ground  of  their  not  having 
had  reasonable  notice  unless  they  make  the  objection  at  the 
time  of  the  hearing.  Inhabikmta  of  New  Salenij  PetUionr 
erSy  6  Pick.,  470.  A  similar  rule  seems  to  have  been  held  in 
New  Hampshire.  GUforoTa  PMion,  6  Foster,  124 ;  Parish 
V,  GUmantorij  11  N.  EL.,  293.  Apparently,  also,  in  Ken- 
tucky and  Connecticut.  Anon,  2  Monroe,  91 ;  Windsor  v. 
JFtddy  1  Conn.,  279.  And  the  rule  seems  to  be  founded  on 
reason.  The  object  of  requiring  notice  is  that  the  land 
owner  shall  have  an  opportunity  to  be  present  and  be  heard 
before  his  land  is  taken  for  public  use.  If  in  fact  he  does 
know  of  the  time  and  place  and  is  in  fact  heard  as  fully  as 
he  desires,  what  reason  is  there  for  saying  that  he  ought  not 
to  be  bound  by  the  decision?  In  Poehrhom  v.  Schmidt^  16 
Wis.,  519,  and  State  v.  LangeVy  29  id.,  68,  it  was  held,  merely, 
that  the  acts  shown  to  have  been  done  by  the  land  owners 
in  those  cases  did  not  amount  to  a  waiver.  The  beginning 
of  the  proceeding,  the  thing  necessary  to  give  the  supervis- 
ors jurisdiction  of  the  subject  matter,  is  the  filing  of  a  proper 
petition.  Damp  v.  Town  of  Dcmey  29  Wis.,  419.  If  after 
such  commencement  the  land  owner  may  waive  all  irregu- 
larities, as  is  held  in  Karber  v.  NdUsy  sv^pra^  he  may  surely 
waive  notice  of  the  time  and  place  of  the  supervisors'  meet- 
ing. The  cases  of  Dolphin  v.  Pedleyy  27  Wis.,  469,  and 
State  V.  CastUy  4A:  id.,  670,  are  not  in  point.  The  statute 
under  which  they  were  decided  expressly  declared  that  a 
failure  to  file  the  order  and  award  within  ten  days  was  a  re- 
fusal to  lay  out  the  road.  Sees.  65,  57,  58,  ch.  19,  E.  S. 
1858,  as  amended  by  oh.  24,  Laws  of  1860.  In  this  case  the 
statute  does  not  provide  that  an  adjournment  for  more  than 
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thirty  days  with  the  conaent  of  all  parties  shall  work  a  re- 
fusal to  grant  the  application,  or  oust  the  supervisors  of  juris- 
diction. And  in  the  absence  of  such  a  statutory  provision 
there  is  no  reason  for  holding  that  such  is  the  effect  of  the 
adjournment. 

.  Taylor,  J.  Upon  the  record  it  is  alleged  by  the  learned 
counsel  for  the  appellants  that  the  board  of  supervisors,  by 
their  adjournment  of  the  hearing  of  the  petition  from  Octo- 
ber 27  to  December  1,  1880,  lost  all  jurisdiction  of  the  sub- 
ject matter  of  said  petition,  and  that  their  subsequent  order 
made  on  said  first  day  of  December,  laying  out  the  high- 
way, is  void.  On  the  other  side,  it  is  alleged  by  the  learned 
counsel  for  the  respondents  that  these  plaintiffs  are  estopped 
from  questioning  the  authority  of  the  board  to  make  the 
order  by  having  consented  to  the  adjournment.  This  court 
has  repeatedly  held  that  the  power  to  lay  out,  vacate,  or  alter 
a  highway  by  the  board  of  supervisors  of  a  town  is  strictly 
a  statutory  proceeding,  and  that  such  proceedings  are  void  in 
every  case  where  the  requirements  of  the  statute  are  not 
substantially  complied  with.  WiUiams  v.  JBolmes^  2  "Wis., 
129;  Austin  v.  AUeUy  6  Wis.,  134;  Baib  v.  Carver j  7  Wis., 
124;  Boehrhom  v.  Schmidty  16  Wis.,  519;  laham  v.  Smithy 
21  Wis.,  32;  State  v.  Lam^er,  29  Wis.,  68;  Damp  v.  Taum  cf 
Dam^y  29  Wis.,  419;  State  v.  CaMe,  44  Wis.,  670. 

It  seems  to  us  very  clear  that  these  decisions  settle  the 
question  beyond  dispute,  in  this  court,  that  the  supervisors 
can  only  acquire  jurisdiction  of  the  proceeding  to  lay  out  a 
highway  by  a  strict  compliance  with  the  statutory  direction, 
and  that  no  consent  of  the  applicants  for  the  highway,  or 
the  persons  through  whose  lands  the  highway  is  laid  out, 
can  validate  the  proceedings,  if  the  board  has  failed  to  com- 
ply with  such  statutory  requirements.  A  land  owner,  through 
whose  land  the  highway  runs,  may,  by  express  agreement^ 
waive  his  right  to  compensation  for  the  land  taken  for  the 
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highway,  and  he  may,  undoubtedly,  by  express  stipulation 
waive  his  right  to  personal  notice  of  the  time  and  place  of 
the  meeting  of  the  board  to  decide  upon  the  petition,  because 
these  things  are  matters  which  are  personal  to  him  and  do 
not  aflfect  the  interest  of  the  public  generally.  JBut  that  a 
land  owner  cannot  waive  any  step  prescribed  by  the  statute 
in  which  the  public  generally  is  interested,  is,  we  think,  con- 
clusively settled  by  the  cases  of  Roehrborn  v.  Schmidt  and 
Dcmip  V,  Town  of  Dane^  sujpra.  In  the  first  case  it  was  held 
that  the  land  owner,  who  appeared  before  the  supervisors  at 
the  time  fixed  for  the  hearing  of  the  petition  and  objected  to 
the  laying  out  of  the  highway,  did  not  waive  the  right  to 
question  the  jurisdiction  of  the  board  to  proceed,  for  the  rea- 
son that  the  public  notice  required  by  the  statute  had  not 
been  posted  as  required  by  law ;  and  in  the  second  case  it 
was  held  that  the  appearance  of  the  town  before  the  board 
was  no  waiver  of  its  right  to  question  the  jurisdiction  of  the 
authorities  assuming  to  lay  out  such  highway  on  the  ground 
that  no  proper  petition  had  ever  been  presented  to  them. 

The  case  of  Roehrborn  v.  Schmidt^  which  was  approved  in 
State  V,  Langer^  mpra^  is  a  clear  adjudication  that  the  public 
notice  required  to  be  given  by  the  supervisors  before  acting 
upon  the  petition  is  jurisdictional,  and  that  a  failure  to  give 
such  notice  vitiates  the  proceedings  as  to 'all  parties  who 
have  not  estopped  themselves  by  receiving  from  the  town 
compensation  for  their  lands  taken  by  said  highway.  Such 
public  notice  is  necessary  to  give  the  board  jurisdiction  to 
proceed  to  judgment  in  the  matter.  As  is  said  in  Steen  v. 
Norton^  45  Wis.,  412,  the  board  can  only  acquire  jurisdiction 
of  the  proceedings  by  complying  with  the  requirements  of 
the  statute;  and  when  the  board  has  acquired  jurisdiction  of 
the  proceedings,  it  can  only  retain  such  jurisdiction  by  a 
compliance  with  the  directions  of  the  statute.  This  latter 
proposition  was  settled  in  the  case  of  State  v.  CasUe^  mpra. 

In  l^ate  v,  CasUe  it  was  held  that,  under  the  law  as  it  stood 
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before  ch.  370,  Laws  of  1876  (now  sec.  1269,  R  S.  1878), 
was  passed,  the  board  lost  all  jarisdiction  of  the  proceedings 
unless  they  made  and  filed  their  decision  within  ten  days 
after  the  time  fixed  in  the  notice  for  deciding  upon  the  ap- 
plication. The  only  diflference  between  the  law  in  force 
when  the  order  in  this  case  was  made  and  the  law  in  force 
when  the  order  was  made  in  the  case  of  Slate  v.  Casttey  is 
that  now  the  decision  must  be  made  and  filed  within  ten 
days  after  the  date  of  the  last  adjournment  of  the  hearing, 
and  that  no  adjournment  can  be  made  for  a  longer  period 
than  thirty  days  after  the  day  fixed  in  the  notice  for  the 
first  meeting  to  decide  upon  the  application.  See  sees.  1267, 
1268,  and  1269,  R.  S.  1878;  sees.  66,  67,  and  68,  Tay.  Stats., 
pp.  491,  402.  As  the  law  now  stands,  the  board  must  make 
their  order  within  ten  days  after  any  adjournment  of  such 
hearing  to  any  day  within  thirty  days  after  the  time  fixed 
in  their  original  notice  for  such  hearing,  so  that  they  cannot 
in  any  event  make  a  valid  order  after  the  expiration  of 
forty  days  from  the  time  fixed  in  the  first  published  notice 
for  their  meeting  to  decide  upon  the  petition.  In  the  case 
at  bar  the  order  laying  out  the  highway  in  question  was  made 
more  than  thirty  days  after  the  time  fixed  in  the  notice  given 
to  the  public  fixing  the  day  of  hearing  to  decide  upon  the  ap- 
plication, and  more  than  ten  days  after  the  last  adjournment  of 
the  hearing  made  within  said  thirty  days,  and  is  clearly  void, 
unless  the  fact  that  the  plaintiflfs  in  error  consented  to  such 
adjournment  of  the  hearing  for  more  than  thirty  days  after 
such  time  estops  them  from  alleging  such  error.  We  are  of 
the  opinion  that  the  consent  of  the  plaintiflfs  in  error  could 
not  continue  the  jurisdiction  of  the  board  beyond  the  time 
fixed  by  the  statute  and  within  which  they  were  required  to 
make  the  same.  The  question  whether  the  board  had  juris- 
diction of  the  proceedings  at  the  time  the  order  was  made, 
is  a  question  which  relates  to  the  subject  matter  of  the 
proceeding,  and  no  waiver  by  any  one  can  confer  such  juris- 
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diction ;  nor  is  a  party  who  undertakes  to  waive  such  juris- 
dictional matter  estopped  from  questioning  the  validity  of 
such  proceedings.  See  Steen  v,  Norton^  Damp  v.  Tovm  of 
Dane^  supra^  and  Ohse  v.  BrusSj  45  Wis.,  442-444 ;  Uerrick 
V.  Rdcine  W,  <&  D.  Co.y  43  Wis.,  93 ;  Henckd  v.  Sewing  Ma- 
chine Co.j  51  Wis.,  363. 

In  the  case  of  Herrick  v.  Eacine  W.  <&  D.  Co.  this  court 
say :  "  It  appears  to  follow  that  if  a  court  cannot  restore  its 
own  jurisdiction,  lost  by  statutory  limit,  the  parties  cannot 
restore  it  by  consent;  for  it  is  not  jurisdiction  of  the  person, 
«  but  of  the  proceeding.  And  we  are  unable  to  comprehend 
how  that  could  be  done  by  the  implied,  consent  or  waiver, 
which  cannot  by  express  consent."  The  decision  in  that  case 
is  clearly  in  point,  and  must  govern  this  case.  Here  the 
board  lost  jurisdiction  of  the  proceedings  after  la|3se  of  thirty 
days  from  the  date  fixed  in  the  notice  for  meeting  to  decide 
upon  the  petition,  and  no  consent  of  parties  could  restore 
such  lost  jurisdiction.  But  the  learned  counsel  for  the  de- 
fendants in  error  insists  that  the  supervisors,  with  the  consent 
of  the  persons  through  whose  lands  the  proposed  road  is  laid 
out,  may  lay  it  out  without  any  regard  to  the  requirements  of 
the  statute  as  to  giving  public  notice  of  their  meeting  to  de- 
cide the  question.  His  argument  is  based  upon  the  theory 
that  no  one  has  any  real  interest  in  having  the  proceedings 
carried  on  in  the  way  provided  by  the  statute  except  the 
land  owners,  and  perhaps  the  petitioners,  and  that  they  may 
therefore  waive  all  the  statutory  requirements  except  the 
presentation  of  the  proper  petition.  This,  we  think,  is  clearly 
a  wrong  view  of  the  statute. 

As  was  said  in  the  case  of  State  v.  Castle^  the  supervisors 
have  no  power  to  bind  the  town  for  which  they  act  in  laying 
out  a  highway  unless  they  proceed  according  to  law;  and 
the  town  cannot  be  compelled  to  open  the  same,  nor  to  pay  the 
damages  awarded  to  the  owners  of  the  lands  taken  for  the 
same,  unless  such  proceedings  are  conducted  in  the  manner 
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prescribed  by  the  statutes.  In  that  case  it  was  also  held  that 
the  supervisors  could  not,  by  agreement  with  the  land  owners, 
discontinue  a  highway  and  open  a  new  one  so  as  to  bind  the 
town.  Any  other  construction  of  the  powers  of  the  board 
of  supervisors  in  laying  out  and  establishing  highways  would, 
we  think,  be  highly  detrimental  to  the  interests  of  the  pub- 
Uo,  and  clearly  contrary  to  the  policy  of  the  statutes  of  this 
state.  It  is  true,  the  owners  of  lands  may  open  a  way 
through  them  and  dedicate  it  to  the  public  as  a  highway,  and 
if  the  proper  authorities  accept  the  dedication  such  way  may 
become  a  public  highway.  But  that  is  not  this  case.  Here 
the  land  owners,  instead  of  being  willing  to  dedicate  the  way 
to  the  public,  object  to  its  being  laid*out  as  a  highway,  and 
claim  compensation  of  the  town  if  the  way  be  opened 
through  their  lands.  There  is  nothing  in  this  record  which 
looks  like  a  dedication  on  their  part.  And  it  seems  to  us 
clear  that,  unless  we  overrule  the  case  of  Damp  v.  Town  of 
Dome^  supra^  neither  of  the  land  owners  in  this  case  could,  if 
the  town  refused  to  pay  the  damages  awarded  to  them,  re- 
cover the  amount  of  the  town  in  an  action  brought  for  that 
purpose.  And  if  that  be  so,  then  they  ought  to  be  permitted 
to  challenge  the  right  of  the  town  to  open  the  same,  notwith- 
standing they  consented  to  an  adjournment  beyond  the 
thirty  days  fixed  by  the  statute  as  the  limit  within  which  the 
power  to  adjourn  was  given  to  the  supervisors. 

By  the  Court, —  The  order  and  judgment  of  the  circuit 
court,  affirming  the  proceedings  of  the  town  board  of  super- 
visors of  the  said  town  of  Hazel  Oreen  in  and  about  the 
laying  out  of  said  highway,  is  reversed ;  and  the  said  order 
of  the  town  board  of  supervisors  of  said  town  of  Hazd 
Oreen^  in  and  about  the  laying  oat  of  said  highway,  is  also 
reversed. 
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RuHLAND  and  others,  imp.,  vs.  Jones  and  others,  Supervisors. 

October  IS  —  October  SI,  1882. 

Injunction:  Void  highway  proceedings:  Complaint  held  sufficient, 

1.  Proceedings  of  a  town  board  of  supervisors  laying  out  a  highway, 

which  are  void  because  of  failure  to  comply  with  statutory  require- 
ments, constitute  no  justification  to  such  supervisors  for  a  threat- 
ened occupation  by  them  of  lands  for  the  purposes  of  such 
highway. 

2.  Under  the  decision  in  Church  v.  Joint  School  District,  ante,  p.  899, 

the  complaint  in  this  case  states  facts  sufficient  to  justify  the  grant- 
ing of  an  injunction. 

APPEAL  from  the  Circuit  Court  for  Grcmt  County. 

The  case  is  thus  stated  by  Mr.  Justice  Taylor: 

"  This  action  was  brought  to  enjoin  the  defendants  from 
opening  a  highway  through  the  lands  of  the  plaintiflfs.  The 
complaint  alleges  that  the  defendants  are  supervisors  of  the 
town  of  Hazel  Green ;  that  they  claim  that  they  have  legally 
laid  out  a  highway  in  said  town  through  the  lands  of  the 
plaintiffs,  and  have  given  the  plaintiffs  notice  to  remove  theij* 
fences  out  of  said  highway,  and  threaten  that  in  case  -said 
fences  are  not  removed,  they,  the  supervisors,  will  enter  upon 
their  lands  and  remove  the  same,  and  permanently  occupy 
said  lands  as  a  public  highway  in  said  town.  The  complaint 
sets  out  the  proceedings  taken  by  said  supervisors,  under  and 
by  virtue  of  which  it  is  alleged  they  claim  to  have  laid  out 
said  highway,  which  are  the  same  proceedings  to  reverse 
which  a  writ  of  certiorari  was  issued  out  of  the  circuit  court 
of  the  county  of  Grant  to  the  said  supervisors,  and  from  the 
judgment  of  said  circuit  court  affirming  which  proceedings 
the  plaintiffs  RuhUmd  and  KounMey  appealed  to  this  court." 

[The  defendants  moved,  upon  the  pleadings,  for  a  dissolu- 
tion of  the  temporary  injunction  which  had  been  granted. 
The  motion  was  granted,  and  from  the  order  dissolving  the 
Vol.  LV— 43 
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temporary  injunction  as  to  them,  the  plaintiflfs  RuMcmdy 
KounTde  and  Lebhen^  appealed.] 

Oeo.  Clementsoriy  for  the  appellants. 

For  the  respondents  there  was  a  brief  by  Carter  <&  Clearr/j 
and  oral  argument  by  Mr.  CaHer. 

Taylob,  J.  For  the  reasons  stated  in  the  opinion  now  filed 
in  the  case  of  Ruhland  and  a/nother  v.  The  Supervisors  of  the 
Town  of  IlazeL  Oreen^  a/nte^  p.  664,  this  court  holds  that  the 
proceedings  of  said  board  of  supervisors  in  laying  out  said 
highway  are  irregular  and  void.  We  therefore  hold  that  the 
proceedings  of  the  board  of  supervisors  set  out  in  the  com- 
plaint in  this  action  are  no  justification  to  said  board  for  their 
threatened  invasion  of  the  lands  and  premises  of  the  plaint- 
iflb,  and,  upon  the  authority  of  the  decision  of  this  court  in 
the  case  of  Church  v.  Joint  School  District,  ante,  p.  399, 
decided  at  this  term,  and  the  cases  cited  in  the  opinion  of 
Justice  Orton  in  that  case,  we  also  hold  that  the  complaint 
states  facts  sufficient  to  justify  the  court  in  granting  the  in- 
jtmction  prayed  for  in  such  complaint.  The  circuit  court 
should  have  continued  the  temporary  injunction  issued  therein 
in  favor  of  the  appellants,  and  the  order  of  said  court  dissolv- 
ing the  same  is  erroneous,  and  must  be  reversed. 

£t/  the  Court. — So  much  of  the  order  of  the  circuit  court 
as  dissolved  the  temporary  injunction  as  to  the  appellants  is 
reversed,  with  costs,  and  the  cause  is  remanded  for  further 
proceedings. 
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Semmens  vs.  Walters. 
October  U-^Octoher  SI,  1889, 

Depositions.  (IJ  Return  for  correction,  (9)  Commission:  to  whom 
issued,  (8)  Consuls  of  U,  S.  f4J  IrregularitieSj  when  disregarded, 
(5,  7 J  Suppression:  discretion.  (6)  Residence  of  witnesses,  how 
stateif,    (8)  Immaterial  error  in  admission  of  evidence, 

SuPREiiE  Court.  ('OJ  On  appeal,  considers  nothing  outside  of  record: 
Certificate  of  trial  Judge, 

Married  Woman:  Fraud.  C  10 J  Burden  of  proof :  Conveyance  from 
husband, 

1.  A  deposition  may  be  returned  to  the  commissioner  for  correction  by 

signing  his  name  as  commissioner  instead  of  with  his  official  title. 

2.  It  is  suggested,  but  not  decided,  that  the  statute  contemplates  the 

iFstie  of  commissions  to  unofficial  persons  not  otherwise  authorized 
to  take  depositions,  and  only  to  persons  in  another  state  or  territory 
of  the  Union. 

8.  A  consul  of  the  United  States  may  take  depositions  without  a  com- 
mission; and  it  is  questionable  whether,  when  a  commission  is 
issued  to  him  and  proper  notice  given,  the  strict  rules  of  taking 
depositions  by  commissioners  should  be  applied. 

4  Defects  and  in  egularities  in  taking  depositions,  and  in  the  exami- 
nation of  witnesses  thereon,  will  be  disregarded  if  they  are  merely 
formal,  and  do  not  affect  the  rights  of  the  parties. 

5.  It  is  a  matter  of  discretion  to  admit  or  suppress  depositions  taken 

under  a  commission,  even  where  there  has  been  an  irregularity  in 
examination  of  witnesses. 

6.  If  the  residences  of  the  witnesses  are  stated  in  the  notice  acoom- 

jmnying  the  interrogatories,  though  not  in  the  caption  to  such 
inierrogatories,  it  is  a  substantial  compliance  with  the  statute. 
R.  S.,  sec.  4114. 

7.  A  deposition  will  not  be  suppressed  because  the  last  interrogatory 

was  not  answered,  where  it  appears  that  the  opposite  party  could 
not  be  prejudiced  by  such  omission. 

8.  Where  a  party  in  her  deposition  testifies  particularly  to  a  fact,  the 

admission  in  evidence  of  letters  referred  to  in  the  deposition,  and 
made  a  part  thereof,  as  explanatory  of  her  testimony,  is  held^  if 
error,  to  be  immateriaL 

9.  No  certificate  of  the  judge  who  signs  the  bill  of  exceptions  can  give 

this  court  a  right  to  consider  the  reporter's  notes,  or  anything  else 
outside  of  the  record. 
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■ 

10.  In  a  contest  between  creditors  of  a  husband  and  the  wife,  where 
the  wife  claims  title  to  the  proi>erty  in  dispute  by  mortgage  or 
conveyanoe  from  her  husband,  the  biurden  of  proof  is  upon  the 
wife  to  show  such  mortgage  or  conveyance,  and  that  it  was  for  a 
valuable  consideration,  paid  by  her  out  of  her  separate  estate,  or 
by  some  other  person  for  her.  But  when  these  facts  are  clearly 
established,  the  burden  of  showing  fraud  in  the  mortgage  or  con- 
veyance is  upon  the  party  alleging  it.  The  general  language  of 
the  opinions  in  some  recent  cases  in  this  court  (Horton  v.  Dewey, 
58  Wis.,  418;  FUher  v.  Shdver,  id.,  501),  qualified  and  explained. 

APPEAL  from  the  Circuit  Court  for  Iowa  County. 

Action  to  recover  the  possession  of  a  stock  of  goods  taken 
from  the  plaintiff's  husband  by  the  defendant,  as  constable, 
by  virtue  of  several  writs  of  attachment  against  the  hus- 
band. The  plaintiff  claimed  title  to  the  goods  under  a 
chattel  mortgage  thereof  from  her  husband  to  her.  The 
answer  justified  the  taking  under  the  writs,  alleging  that  the 
husband  was  the  owner  of  the  goods,  and  that  the  convey- 
ance to  the  plaintiff  was  made  with  intent  to  hinder  and 
defraud  the  husband's  creditors. 

Before  the  trial  the  defendant  moved,  in  writing,  to  sup- 
press the  deposition  of  one  Osier  for  the  reasons  that  the 
residence  of  the  witness  was  not  given  in  the  caption  to  the 
interrogatories  to  be  propounded  to  him,  and  that  the  depo- 
sition was  not  signed  by  the  commissioner  as  such.  He  also 
moved  to  suppress  the  deposition  of  the  plaintiff,  for  the 
same  reasons,  and  because,  also,  the  last  interrogatory  to  be 
propounded  to  her  was  not  so  propounded  and  was  not  an- 
swered by  her,  and  because  her  answer  to  such  interrogatory 
was  not  returned  by  the  commissioner.  The  depositions 
referred  to  were  taken  by  Francis  Leland,  at  Hamilton, 
Ontario,  by  virtue  of  a  commission  duly  issued,  at  the  in- 
stance of  the  plaintiff,  upon  written  interrogatories,  the  last 
interrogatory  being:  "State  if  you  know  of  anything  which 
would  be  material  to  either  party  to  have  inserted  in  this 
deposition.    If  so,  answer  fully  as  if  thereunto  specially  in- 
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terrogated.*'  The  defendant  did  not  join  in  any  manner  in 
the  execution  of  the  commission,  nor  propound  cross  inter- 
rogatories to  either  of  the  witnesses.  When  the  depositions 
were  first  returned  they  were  signed  and  certified  to  by  "  F. 
Leland,  U.  S.  Consul."  Afterwards,  and  before  the  motion 
to  suppress  was  made,  they  were,  by  order  of  the  court,  re- 
turned to  the  commissioner  for  correction,  and  were  then 
signed  by  him  as  commissioner.  The  motion  to  suppress  the 
depositions  was  denied;  it  was  renewed,  orally,  when  the 
case  was  called  for  trial,  and  was  again  denied. 

The  deposition  of  the  plaintiff  was  to  the  effect  that  the 
chattel  mortgage  under  which  she  claimed  the  goods  in  ques- 
tion was  given  to  her  to  secure  money  loaned  to  her  husband 
from  her  separate  estate;  and  that  such  money  came  to  her 
from  her  mother  and  uncle  in  England.  Accompanying  the 
deposition  and  referred  to  therein,  as  exhibits,  were  a  num- 
,  ber  of  letters  written  to  her  by  attorneys  in  England,  relat- 
ing to  remittances  by  them  to  her;  also  a  letter  to  her 
husband  from  attorneys  in  Ontario,  stating  that  a  draft  was 
enclosed,  for  $913.80,  payable  to  the  order  of  the  plaintiff. 
These  letters  were  received  in  evidence,  against  the  defend- 
ant's objection.  It  also  appeared  by  the  testimony  of  the 
cashier  of  a  bank  in  which  the  plaintifTs  husband  had  de- 
posits, that,  a  few  days  after  the  date  of  the  letter  last  men- 
tioned, a  draft  for  $913.80  payable  to  the  order  of  the 
attorneys  in  Ontario,  and  by  their  indorsement  made  pay- 
able to  the  order  of  the  plaintiff,  and  by  her  indorsed  in 
blank,  was  deposited  to  the  credit  of  the  husband  in  said 
bank.     Other  facts  appear  from  the  opinion. 

The  following  statement  and  explanation  are  contained  in 
the  printed  case:  "Plaintiff's  counsel,  in  opening  the  case  to 
the  jury,  commenced  calling  their  attention  to  certain  pa- 
pers, when  he  was  interrupted  by  defendant's  counsel,  who 
said :  '  We  object  to  counsel  showing  the  jury  papers  in  his 
opening  argument  before  they  are  offered  in  evidence.'    The 
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court  said  to  plaintiffs  counsel,  '  Go  on; '  and  defendant,  by 
his  counsel,  then  and  there  excepted  to  such  direction  of  the 
court.  Plaintiffs  counsel  then  continued  calling  the  atten- 
tion of  the  jury  to  certain  papers  that  were  not  portions  of 
the  records  and  had  not  been  offered  in  evidence,  and  read 
portions  of  the  same  to  the  jury.  (The  foregoing  .  .  . 
was  contained  in  the  proposed  bill  of  exceptions  offered  by 
defendants.  On  motion  of  plaintiffs  counsel,  upon  the  set- 
tlement of  the  bill  of  exceptions,  the  same  was  stricken  out 
by  the  court,  and  on  further  motion  of  the  plaintiffs  attor- 
neys, the  judge  in  his  certificate  settling  the  bill  of  excep- 
tions in  said  cause  directed,  *  that  the  official  reporter's  notes 
as  certified  by  him  shall  be  attached  to  the  bill  of  excep- 
tions; that  in  case  said  reporter's  notes  contain  anything  not 
embodied  in  the  bill  of  exceptions,  either  party  may  use  the 
said  reporter's  notes  on  the  argument  in  the  supreme 
court.*  The  aforesaid  .  .  .  actually  occurred  upon  the 
trial,  as  will  appear  from  the  reporter's  notes.)" 

The  following  instruction  to  the  jury  was  asked  by  the 
defendant:  "While  a  wife  may  loan  her  husband  money, 
and  take  a  transfer  of  property  from  him  in  payment 
thereof,  where  the  transaction  is  fair  and  honest,  and  where 
it  appears  that  the  husband  does  not  convey  it  to  her  merely 
for  the  purpose  of  covering  it  up  and  placing  it  beyond  the 
reach  of  his  creditors,  still,  on  account  of  the  facilities 
which  the  marriage  relation  affords  for  the  commission  of 
fraud,  these  transactions  between  husband  and  wife  should 
be  closely  examined  and  scrutinized,  to  see  that  they  are  fair 
and  honest,  and  not  mere  contrivances  resorted  to  for  the 
purpose  of  placing  the  husband's  property  beyond  the  reach 
of  his  creditors."  The  court  gave  the  instruction  after  add- 
ing thereto:  "  But  this  does  not  mean  that  a  married  woman 
may  not  hold  a  valid  chattel  mortgage  when  the  husband 
owes  others.  If  the  transaction  is  fair  and  honest,  and  to 
secure  an  honest  debt,  she  will  be  as  carefully  protected  as 
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the  parish  priest  or  the  village  lawyer."  The  defendant  also 
asked  the  following  instruction :  "  A  sale  by  chattel  mort- 
gage or  otherwise,  in  making  which  the  object  of  the  debtor 
is  to  hinder,  delay,  or  in  any  way  put  off  his  creditors,  is 
void  if  made  to  one  having  knowledge  of  such  intent,  and 
this  knowledge  need  not  be  adtual,  positive  information  or 
notice,  but  will  be  inferred  from  the  knowledge  by  the  pur- 
chaser of  facts  and  circumstances  sufficient  to  raise  such  sus- 
picions as  should  put  him  on  inquiry."  This  instruction  was 
given  with  the  following  addition  by  the  court:  "But  this 
does  not  mean  that  a  creditor  may  not  take  security  for  an 
honest  debt,  even  though  he  knows  that  the  creditor 
[debtor]  is  indebted  to  others,  and  that  his  obtaining  prefer- 
ence over  others  will  operate  to  hinder  and  delay  other  cred- 
itors, and  knows  that  the  creditor  [debtor]  prefers  to  secure 
him  before  others.  A  creditor  [debtor]  of  several  has  a 
right  to  pay  one  although  unable  to  pay  the  others,  and  has 
a  right  to  secure  one  when  unable  to  secure  the  others. 
Fraud  will  not  be  inferred  when  it  is  shown  that  the  trans- 
action was  to  pay  or  to  secure  an  honest  existing  indebted- 
ness, from  the  mere  fact  that  the  creditor  who  is  paid,  or 
secured,  knew  that  others  had  claims  against  the  debtor." 

The  court  also  instructed  the  jury  as  follows:  "  A  married 
woman  may  lawfully  take  a  chattel  mortgage  from  her  hus- 
band to  secure  an  actual  debt  due  her  from  him  growing  out 
of  her  loaning  him  money  that  she  received  from  her  rela- 
tives. It  is  claimed  in  this  case  that  the  mortgage  under 
which  plaintiff  claims  the  property  was  fraudulent  as  to  the 
creditors  of  her  husband.  That  claim  being  set  up  by  the 
defendant,  to  entitle  the  plaintiff  to  recover  she  must  prove 
that  the  mortgage  upon  which  she  relies  was  given  in  good 
faith,  and  to  secure  an  actual  indebtedness.  If  you  are  satisfied 
that  her  husband  owed  her  the  money,  and  gave  this  mort- 
gage to  secure  it,  she  is  entitled  to  the  property,  and  entitled 
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to  recover  in  this  action,  unless  the  defendant  has  proved  that 
the  mortgage  was  executed  to  hinder  and  delay  creditors, 
notwithstanding  the  debt.  Taking  a  chattel  mortgage  to  se- 
cure one's  own  debt  is  not  void  because  the  mortgagee  knows 
that  the  mortgagor  owes  others,  and  knows  that  the  effect 
will  be  to  secure  his,  the  mortgagee's,  debt,  in  preference  to 
others.  It  is  the  policy  of  the  law  to  protect  the  rights  of 
married  women.  Nothing  is  more  natural  than  that  the  wife 
should  desire  to  help  her  husband  in  his  business.  If  she 
actually  lets  her  husband  have  money  to  use  in  his  business  it 
is  right  and  proper  that  she  should  take  security  for  it.  If 
she  takes  a  chattel  mortgage  in  good  faith,  and  files  it  with 
the  proper  officer,  the  property  becomes  hers  to  take  posses- 
sion of  if  found  in  the  hands  of  any  one,  whenever  she  deems 
herself  insecure." 

There  was  a  verdict  for  the  plaintiff;  a  motion  for  a  new 
trial  was  denied;  and  from  a  judgment  on  the  verdict,  the 
defendant  appealed. 

For  the  appellant  there  w^  a  brief  by  Eeese  cfe  Carter  and 
Brigga  cfe  JerJcB^  and  oral  argument  by  Mr.  Richard  Ca/rter 
and  Mr.  Brings.  To  the  point  that  in  taking  the  deposition 
of  a  witness  out  of  the  state  on  commission,  the  statute 
and  the  rules  of  court  applicable  thereto  must  be  strictly 
complied  with,  they  cited,  1  Greenl.  on  Ev.  (4-th.  ed.),  sees. 
320,  323;  LigMfoot  v.  Colcy  1  Wis.,  40;  Baxter  v.  Payne^  1 
Pm.,  504;  Goodhue  v.  Gramt,  id.,  557;  Kules  59, 61,  Old  Cir- 
cuit Court  Rules,  Tay.  Stats.,  2022;  R  S.,  sec.  4114.  They 
also  argued  that  the  court  erred  in  its  instructions  to  the 
jury,  citing,  Ainjoood  v.  Impaon^  20  N.  J.  Eq.,  150;  Avery  v. 
JoJumn^  27  Wis.,  251 ;  David  v.  Bircluirdy  53  id.,  496 ;  Bixcis 
V.  Price,  31  id.,  86;  Fisher  v.  Shdver^  53  id.,  501;  Morton  v. 
Dewey,  id.,  413. 

For  the  respondent  there  was  a  brief  by  Ixmyon  cfe  Spendey 
and  0.  G.  Smith,  and  oral  argument  by  Mr.  Spendey. 
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Orton,  J.  1.  The  depositions  were  returned  to  the  com- 
missioner in  Canada  for  correction  by  signing  his  name  as  a 
commissioner  instead  of  consul  of  the  United  States.  This 
was  not  error.  2  Wait's  Pr.,  707 ;  Keder  v,  Vanderpooly  1  Code 
R  (N.  S.),  289;  Creamer  v.  JacJcaony  4  Abb.  Pr.,  413.  It  is 
suggested,  but  not  decided,  that  the  statute  authorizing  com- 
missions, contemplates  their  issue  to  unoflBcial  persons  not 
otherwise  authorized  to  take  depositions,  and  the  issue  of 
commissions  only  to  persons  in  another  state  or  territory  of 
the  Union.  Consuls  of  the  United  States  are  authorized  to 
take  depositions  without  a  commission,  and  a  commission  is 
needless.  2  R.  S.  of  U.  S.  (2d  ed.),  §  1750 ;  Herman  v.  Herman^ 
4  Wash.  C.  C,  555.  And  it  is  questionable  whether  the  strict 
rules  of  taking  depositions  by  commissioners  ought  to  be  ap- 
plied in  such  a  case,  where  the  proper  notice,  as  in  this  case, 
was  given  of  the  examination  of  certain  witnesses  whose 
residence  is  given  in  the  notice  before  a  consul  of  the  United 
States  in  one  of  the  provinces  of  Canada,  and  the  time  and 
place  are  also  given  in  the  notice. 

2.  The  residences  of  the  witnesses  were  not  stated  in  the 
caption  of  the  interrogatories,  but  were  stated  in  the  notice 
accompanying  them,  or  a  copy  of  them.  This  was  certainly 
a  substantial  compliance  with  the  statute.  Sec.  4114,  R  S. 
Defects  and  irregularities  in  taking  depositions,  and  in  the 
examination  of  witnesses  thereon,  will  be  disregarded  if  they 
are  merely  formal,  and  do  not  affect  the  rights  of  the  parties, 
HewleU  v.  Wood,  67  N.  Y.,  394;  Forrest  v.  Kiasam,  7  HOI, 
463;  Bt^  V.  EcUer,  41  K  T.,  488;  EimhaR  v.  Davis,  19 
Wend.,  437.  And  it  is  a  matter  of  discretion  to  admit  or 
suppress  depositions  taken  under  a  commission,  even  where 
there  has  been  an  irregularity  in  examination  of  witnesses. 
Warner  v.  Hardy,  4  Wis.,  229. 

3.  The  last  general  interrogatory  was  not  answered.  The 
strict  rule  laid  down  by  some  authorities,  that  if  this  last 
interrogatory  is  not  answered  the  deposition  will  m  general 
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be  suppressed,  as  in  EiwhaU  v.  Davisy  supra^  must  rest  upon 
the  other  rule  that  it  must  appear  that  by  such  an  omission 
the  opposite  party  might  have  been  prejudiced.  It  is  doubt- 
ful if  there  is  no  jippearance  on  the  other  side,  and  no  cross 
interrogatories,  whether  the  opposite  party  can  complain  of 
the  omission.  The  reason  given  for  the  strict  rule  is  that 
unless  this  last  general  interrogatory  is  answered,  it  is  im- 
possible to  say  that  the  witness  has  told  the  whole  truth. 
Where  it  is  clearly  apparent,  as  in  this  case,  that  the  witness 
could  not  have  testified  to  anything  further  unless  to  contra- 
dict her  evidence  in  answer  to  the  specific  interrogatories, 
which  certainly  is  not  to  be  presumed,  the  omission  was  harm- 
less. The  witness  was  the  party  plaintifl',  and  it  is  not  prob- 
able she  would  have  testified  to  anything  favorable  to  the 
other  side,  and  especially  in  contradiction  of  her  other  tes- 
timony. 

The  testimony  of  the  witness  is  so  full,  not  only  as  to  the 
general  fact  that  the  money  which  went  into  the  liiortgage 
was  her  separate  property,  but  also  as  to  the  minute  particu- 
lars of  the  manner  in  which  she  acquired  it,  that  we  may 
well  say  that  the  general  interrogatory  had  already  been 
fully  answered ;  and  that  is  suflBcient.  Famn  v.  Huhlardy 
55  N.  T.,  471.  If  the  deposition  had  been  suppressed  for 
any  cause,  there  was  still  evidence  in  this  case  of  the  separate 
property  of  the  plaintiff  in  the  testimony  of  Thomas  Par- 
melee,  the  cashier  of  the  bank,  and  the  draft  of  $913.80, 
which  was  made  payable  to  her  by  indorsement.  But,  we 
think,  the  depositions  were  properly  allowed. 

4.  The  correspondence  with  divers  persons  in  England, 
referred  to  in  the  deposition  and  made  a  part  thereof,  as 
original  or  positive  evidence  perhaps  was  not  admissible,  and 
the  circuit  court  did  not  admit  it  on  that  ground,  but  only  as 
explanatory  of  the  testimony  of  the  plaintiff  that  the  money 
was  hers.  These  letters  are  given  to  show  how  she  came  by 
it,  and  this  was  not  necessary  or  strictly  proper,  except  on 
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cross  examination.  The  fact  that  the  money  was  hers  was 
the  only  material  one,  and  this  she  testified  to  positively, 
and  the  letters  were  merely  in  explanation  or  corroboration 
of  her  testimony  relating  to  this  fact.  It  is  by  no  means 
sure  that  the  letters  were  not  admissible  as  a  part  of  her 
deposition.  They  were  called  for  by  the  interrogatories, 
without  objection  or  cross  interrogatories.  But  it  is  sufficient 
that  the  testimony  of  the  plaintiflf  made  a  prima  facie  case 
without  the  correspondence,  and  the  verdict  should  and  prob- 
ably would  have  been  the  same  if  they  had  been  rejected. 

5.  What  took  place  on  the  opening  of  the  plaintiffs  case 
to  the  jury  by  her  counsel  is  not  preserved  in  the  bill  of  ex- 
ceptions, and  the  certificate  of  the  judge  who  signed  the  bill 
of  exceptions  can  give  this  court  no  right  to  consider  any- 
thing outside  of  the  record.  The  record  must  consist  of 
that  which  is  record  without  it,  and  that  which  is  made  a 
part  of  it  by  a  bill  of  exceptions.  We  do  not  think  we  have 
a  right  to  consider  the  reporter's  notes  or  any  fact  therein, 
although  the  certificate  of  the  learned  judge  gives  us  leave 
to  do  so  when  such  notes  are  not  made  a  part  of  the  bill  of 
exceptions. 

6.  The  learned  counsel  of  the  appellant  seems  not  to 
understand  or  to  misapprehend  the  general  language  of  the 
opinions  in  some  late  cases  in  this  court,  and  to  infer  that 
the  general  rule  which  places  the  burthen  of  showing  fraud 
upon  the  party  alleging  it  has  been  reversed  in  such  cases. 

The  general  language  of  the  opinions,  which  is  also  used 
in  the  instructions  asked,  must  be  construed  and  understood 
in  connection  with  that  used  in  other  cases,  where  it  is  clear 
and  explicit,  touching  the  precise  questions  raised.  When 
these  opinions  speak  about  the  onus  of  showing  the  lona 
fides  or  good  faith  of  her  purchase  from  her  husband  being 
cast  upon  the  wife,  reference  is  had  to  the  question  of  the 
consideration  as  her  separate  property,  upon  which  the  pre- 
sumption of  the  law  is  against  her.    These  facts  dearly 
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established  by  her,  the  question  of  whether  the  conveyance 
or  mortgage  from  her  husband  was  taken  in  good  faith,  or 
with  the  intent  to  defraud,  rests  upon  the  same  general  prin- 
ciple as  between  other  parties,  and  the  burthen  of  showing 
the  fraud  is  upon  the  party  alleging  it. 

The  071U8  of  proving  the  fraud  being  thus  upon  the  party  at- 
tacking the  conveyance  or  mortgage  on  that  ground,  and  the 
omis  of  showing  that  the  consideration  thereof  arose  from 
some  other  source  than  her  husband,  and  consisted  of  her 
separate  estate  being  cast  upon  her,  then  the  principle  laid 
down  in  Iloxie  v.  Price^  31  Wis.,  82,  that,  on  account  of  their 
peculiar  relationship,  "  the  transactions  should  be  closely  ex- 
amined and  scrutinized  to  see  that  they  are  fair  and  honest," 
may  have  full  force.  To  iUustrate,  the  language  of  the  stat- 
ute in  respect  to  cases  where  the  defendant  is  an  officer 
alleging  fraud  in  the  mortgage  by  which  the  plaintiff  claims 
the  property  levied  on  or  attached,  sec.  2319,  R.  S.,  is,  "  then 
the  burden  of  proof  shall  be  upon  the  plaintiff  to  show  that 
such  mortgage  was  given  in  goodfaiih^  and  to  secure  an  act- 
ual indebtedness  and  the  amount  thereof."  In  respect  to 
this  statute  Mr.  Justice  Taylob  says,  in  James  v.  Duyn^  45 
Wis.,  512 :  "  We  do  not  think  the  statute  was  intended  to  put 
upon  the  plaintiff  the  burden  of  proof  throughout  the  whole 
case,  and  compel  him  to  prove  affirmatively  that  his  mort- 
gage was  not  in  fact  fraudulent  and  void  as  to  creditors. 
Where  the  mortgagee  has  proved  that  the  mortgage  was 
given  to  secure  an  actual  indebtedness  and  the  amount 
thereof,  he  has  in  fact  established  prima  fade  that  it  was 
given  in  good  faith,  unless  there  be  something  on  the  face  of 
the  mortgage  which  shows  it  to  be  fraudulent"  So,  wher- 
ever general  language  is  used  in  any  opinion,  which  associ- 
ates good  faith  or  hona  fides  with  the  fact  of  consideration 
or  separate  property,  as  the  burden  of  proof  which  is  thrown 
upon  the  wife,  proof  of  her  separate  property,  and  that  it 
constituted  the  consideration  of  the  conveyance  or  mort- 
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gage,  is  prcK)f  of  the  good  faith  and  hona  fides  used  in  this 
sense. 

With  this  understanding  of  the  language  of  the  instruc- 
tions asked,  it  was  proper  to  give  them,  and  it  was  also 
proper  for  the  court  to  give  the  jury  further  or  additional 
instructions,  which  would  embrace  more  fully  the  whole  law 
upon  the  subject.  The  instructions  were  not  changed  or 
modified  so  much  as  extended  and  explained,  and  there  ap- 
pears to  be  no  error  in  such  additional  instructions,  viewed 
in  this  light. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


McMillan  and  others  vs.  Wehle  and  another. 

October  14  — October  SI,  188S. 

fj,  BJ  Adverse  possession  under  tax  deed  void  on  its  face:  When  re- 
covery barred,  fS,  4)  Construction  of  uncertain  description  in 
deed:    Extrinsic  evidence, 

1.  A  tax  deed,  though  void  upon  its  face,  is  such  a  written  instrument 

as  is  contemplated  by  sec.  6,  ch.  138,  R.  S.  1858  (R.  S.  1878,  sec. 
4211),  which  provides  that ''  whenever  it  shall  appear  that  the  occu- 
pant, or  those  under  whom  he  claims,  entered  into  i>08se8sion  of 
any  premises  under  claim  of  title,  exclusive  of  any  other  right, 
founding  such  claim  upon  eomQxmntten  instrument  as  being  a  con- 
veyance  of  the  premises,  .  .  •  and  that  there  has  been  a  con- 
tinual occupation  and  possession  of  the  premises  .  .  •  under 
such  chum  for  ten  years,  the  premises  .  •  .  shall  be  deemed 
to  have  been  held  adversely." 

2.  To  make  the  limitation  of  three  years  prescribed  in  sec.  128,  ch.  15, 

R.  S.  1849,  available  to  persons  claiming  title  under  a  void  tax  deed, 
actual  and  adverse  possession  of  the  land  must  have  been  taken 
and  held  during  the  three  years  next  after  the  recording  of  the  tax 
deed;  but  an  adverse  possession  for  a  period  of  ten  years,  under 
such  a  deed,  is  a  bar  to  any  action  for  the  recovery  of  the  land,  not- 
withstanding such  possession  did  not  commence  until  after  the 
expiration  of  the  three  years  from  the  recording  of  the  deed. 
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8.  A  deed  with  a  description  otherwise  uncertain  should  be  construed 
with  reference  to  the  actual  rightful  state  of  the  property  at  the 
time  of  its  execution,  and  extrinsic  evidence  of  that  state  is  ad- 
missible to  aid  in  the  construction. 

4.  A  description  of  a  lot«  as  in  '*  Camerons,  Dunns  &  Dousmans  addi- 
tion to  the  village  of  La  Crosse,"  is  held  to  substantially  describe 
a  lot  in  **  C.  &  F.  J.  Dunn,  H.  L.  Dousman  and  Peter  Cameron's 
addition  to  the  town  of  La  Crosse. ** 

APPEAL  from  the  Circuit  Court  for  Za  Orosse  County. 

The  case  is  thus  stated  by  Mr.  Justice  Cassoday  : 

"  This  is  an  action  of  ejectment  to  recover  a  lot  Jn  La 
Crosse. .  The  defendants  claim  title  under  a  deed  executed  by 
the  original  owner  in  December,  1878.  The  plaintiffs  claim 
title  by  virtue  of  ten  years'  possession,  commencing  in  April, 
1860,  under  a  tax  deed  void  on  its  face,  issued  to  Alexander 
and  John  McMillan,  and  recorded  August  6,  1856.  Prior  to 
April,  IS<JO,  the  lot  was  vacant,  un fenced,  and  unoccupied. 
Alexander  and  John  McMillan  took  possession  under  the  tax 
deed  in  April,  1860,  and  built  a  fence  across  the  front  and 
also  across  the  rear  of  the  lot,  which,  with  the  fences  each 
side  of  the  lot  previously  built  by  the  owners  of  the  adjoin- 
ing lots  respectively,  completely  inclosed  the  lot  in  question. 
The  lot  was  plowed  and  cropped  by  the  McMillans  dur- 
ing the  year  1860,  and  they  continued  to  so  occupy  and  culti- 
vate the  same  until  they  leased  it  to  one  Tuttle,  who  w^ent 
into  possession  of  the  lot  under  them,  and  agreed  to  pay  them 
$18  a  year  rent  and  the  taxes,  and  thereupon  moved  a  house 
onto  the  lot  and  occupied  the  same  as  a  residence  until  about 
1876  or  1877.  The  court  directed  a  verdict  for  the  plaintiffs, 
and  from  the  judgment  entered  thereon  this  appeal  is 
brought." 

[The  premises  were  described  in  the  complaint  as  lot  num- 
ber four  in  block  number  eleven  "  of  Dunn,  Dousman  & 
Cameron's  addition  to  the  village  (now  city)  of  La  Crosse." 
The  description  in  the  tax  deed  was  as  follows:  "  Lot  four  in 
block  eleven  in  Camerons,  Dunns  &  Dousmans  addition  to 
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the  village  of  La  Crosse."  It  appeared  that  the  correct  name 
of  the  plat,  according  to  the  record,  was  "  0.  &  F.  J.  Dunn, 
H.  L.  Dousman  and  Peter  Cameron's  addition  to  the  town  of 
La  Crosse."] 

For  the  appellants  there  was  a  brief  signed  by  I^ruit  <& 
JBrindlej/j  M.  P.  Wi/ng  and  O,  C.  Prentiss^  and  oral  argu- 
ment by  Mr.  Fruit  and  Mr.  Wing: 

1.  The  plaintiffs'  rights  are  restricted  to  and  governed  by 
the  statute  in  force  at  the  time  they  attempted  to  take  a 
tax  deed  of  the  premises.  That  statute  provided  that  any 
suit  or  proceeding  for  the  recovery  of  lands  sold  for  taxes, 
except  in  cases  where  the  taxes  have  been  paid,  or  the  lands 
redeemed  as  provided  by  law,  shall  be  commenced  within 
three  years  from  the  time  of  recording  the  tax  deed  of  sale, 
and  not  thereafter.  Sec.  123,  ch.  15,  R.  S.  1849;  Edgerton 
V.  Bird^  6  Wis.,  527,  and  causes  cited  in  note;  Knox  v.  Cleve- 
land^ 13  id.,  245;  Lawrence  v.  Kenney^  32  id.,  281;  Lam  v. 
Shepardaouy  18  id.,  59;  Hazdtine  v.  Mosher^  51  id.,  443; 
Smitib  V.  JFbrd,  48  id.,  161.  This  is  a  suit  to  recover  lands 
which  have  once,  at  least,  been  sold  for  taxes.  What  differ- 
ence does  it  make  in  the  facts,  when  plaintiffs  say  they  do 
not  offer  it  as  a  tax  deed,  but  to  prove  title  under  it  by  pos- 
session? It  nevertheless  had  its  origin  in  a  tax  sale,  and 
they  are  claimants  under  a  tax  deed  void  on  its  face.  If  the 
deed  were  valid  it  gave  them  an  absolute  title,  and  if  the 
land  was  unoccupied  no  suit  was  necessary,  as  the  deed  drew 
after  it  constructive  possession.  Lawrence  v.  Kennet/y  32 
Wis.,  281 ;  Austin  v.  Bdty  id.,  478 ;  The  Oconto  Co.  v.  Jerrardj 
46  id.,  311  Being  void  on  its  face  it  was  necessary  that 
possession  should  be  taken  within  the  three  years,  other- 
wise the  title  and  constructive  possession  remained  in  the 
original  owner.  Cutler  v.  Hurlbut^  29  Wis.,  152;  Lindsay 
V.  Fay^  25  id.,  460.  The  limitation  for  the  recovery  of 
lands  sold  for  taxes  is  a  special  one,  applicable  only  to  saits 
or  proceedings  based  on  a  tax  deed.  It  does  not  seem  reason- 
able that  when  this  special  limitation  has  run,  and  the  tax- 
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title  claimant  is  barred  by  it,  he  may  then  come  in  and 
claim  under  the  general  statute.  Woodbury  v.  Shacklefordj 
19  Wis.,  55.  The  statute  of  limitation  applicable  to  lands 
sold  for  taxes  being  in  force  prior  to  the  passage  of  the  gen- 
eral limitation  of  ten  years,  it  may  be  fairly  presumed  that 
the  legislature  never  intended  the  latter  statute  to  bolster 
up  the  tax-title  claimant,  who  has  failed  by  his  own  laches 
to  perfect  his  title  by  taking  possession  within  three  years. 
One  who  takes  a  tax  deed  must  do  so  subject  to  the  condi- 
tions regulated  by  law,  upon  compliance  with  which  his 
title  may  become  perfect.  Woodman  v.  Glapp^  21  Wis., 
350;  Nelson  v.  Rountree^  23  id.,  367;  Smith  v.  Cleveland, 
17  id.,  55G.  2.  To  the  point  that  a  tax  deed,  void  on  its 
face,  does  not  give  color  of  title,  counsel  cited:  Moore 
V.  Brown,  11  How.,  414;  Walker  v.  Turner,  9  Wheat., 
541;  Shoat  v.  Walker,  6  Kans.,  73;  Nichols  v.  McGlath- 
ery,  43  Iowa,  189;  Taylor  v.  Miles,  5  Kans.,  498;  Walr 
Ungford  v.  Fiske,  24  Me.,  389;  KUpatrick  v.  Sisneros,  23 
Tex.,  114 ;  Wofford  v,  McKinna,  id.,  36 ;  Irving  v.  BrowneU,  11 
HL,  402;  IloUoway  v.  Clark,  27  id.,  484;  Elston  v.  KennicoU, 
46  id.,  196;  Winstanley  v.  Meacham,  58  id.,  97;  Cain  v. 
Runt,  41  Ind.,  466;  Cogd  v.  Raph,  24  Minn.,  194;  Cooley 
on  Taxation,  382-3;  O'MuLcahy  v.  Florer,  "in  Minn.,  449. 
3.  The  original  owner  was  not  put  upon  his  guard,  because 
of  the  uncertainty  in  the  description  in  the  tax  deed.  Prior 
to  ch.  53,  Laws  of  1866,  it  was  uniformly  held  that  no  in- 
tendments were  made  in  favor  of  the  description  in  tax 
deeds.  And  that  act  cannot  make  such  void  tax  deeds  as 
were  given  before  the  passage  of  the  act,  valid  for  any  pur- 
pose whatever.  Gurtiss  v.  Supervisors,  22  Wis.,  167;  Orton 
V.  Noonan,  23  id.,  102;  DeUmne  v.  Ferk,  24  id.,  201.  See, 
also,  Mecklem  v.  Blake,  19  id.,  397;  Johnson  v..  Ashland 
Lwmher  Co,,  52  id.,  458. 

For  the  respondents  there  was  a  brief  by  Cameron,  Lossy 
dk  Bunn,  and  oral  argument  by  Mr.  Bunn  : 

1.  Under  sec.  4211,  R  S.,  it  is  suflScient  that  a  party  enters 
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into  possession  of  land  under  claim  of  title  exclusive  of  any 
other  right,  founding  such  claim  on  some  written  instrument. 
The  instrument  may  be  void  on  its  face.  If  the  party  founds 
his  possession  upon  it  as  a  valid  instrument  and  holds  exclu- 
sive adverse  possession  for  ten  years,  the  possession,  not  the 
instrument,  gives  him  title.  North  v.  Hammer j  34  Wis.,  432 ; 
Edgerion  v.  Birdy  6  id.,  627;  Sprecherv.  WaJcdey^  11  id.,  432; 
Lindsay  v,  Fay^  25  id.,  460.  It  is  admitted  that  all  rights 
under  the  tax  deed  as  such  were  barred  in  three  years  after 
it  was  recorded.  But  this  could  do  no  more  than  to  make 
the  deed  null.  It  still  remained  as  good  as  any  other  void 
deed,  as  color  of  title  to  protect  an  actual  adverse  possession 
of  ten  years.  Guder  v.  Hurlhut^  29  Wis.,  156;  MecTdem  v. 
JBlaJce^  22  id.,  500.  2.  The  description  in  the  tax  deed  was 
sufficient  to  identify  the  property  so  that  the  adverse  posses- 
sion could  be  refwred  to  the  deed.  There  was  but  one  addi- 
tion platted  by  Dunn,  Dousman  and  Cameron,  and  no  other 
plat  for  which  the  one  in  question  could  possibly  be  mistaken. 
Were  it  necessary  to  go  so  far,  it  would  be  claimed  that  the 
description  was  sufficient  even  in  a  tax  deed.  Sprecher  v. 
WaMey,  11  Wis.,  442;  JmUnsv.  ScJiarsf,  27  id.,  475;  Whitr 
ney  v.  Ghmderson^  31  id.,  379 ;  Ciooley  on  Taxation,  282. 

Cassoday,  J.  Notwithstanding  the  facts  stated  are  undis- 
puted, it  is  urged  that  the  question  of  possession  should  have 
been  submitted  to  the  jury.  In  support  of  this  we  are  re- 
ferred particularly  to  the  testimony  of  Daniel  Cameron,  from 
which  it  appears  in  effect  that  he  had,  during  the  time  in . 
question,  claimed  title  to  the  land,  and  supposed  that  Tuttle 
went  on  to  the  lot  under  him,  and  for  some  of  the  years  paid 
the  taxes.  But  the  mere  conversation  between  Daniel  Cam- 
eron and  Tuttle  could  in  no  way  affect  the  adverse  possession 
then  held  by  the  McMillans.  They  continued  to  hold  until 
Tuttle  went  into  the  possession  under  them.  The  bill  of  ex- 
ceptions does  not  show  that  there  was  anything  said  in  that 
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conversation  which  tended  to  disprove  such  adverse  posses- 
sion. Without  entering  apon  any  discussion  of  the  evidence 
we  must  h(dd  that  there  was  no  testimony  which  would  war^ 
rant  a  jury  in  finding  that  Daniel  Cameron,  or  any  one  under 
him,  had  actual  possession  of  the  lot  during  any  portion  of 
the  time  between  April,  1860,  and  .1876,  and  hence  the  ver- 
dict was  properly  directed,  unless  counsel  is  right  in  urging, 

(1)  that  the  possession  taken  under  the  tax  deed,  and  con- 
tinued for  more  than  ten  years,  did  not  ripen  into  a  title; 

(2)  that  the  tax  deed  is  void  for  uncertainty  in  the  descrip- 
tion. It  is  conceded  by  the  plaintiffs  that  as  the  lot  was 
vacant  and  unoccupied,  and  the  deed  void  upon  its  face,  the 
constructive  possession  remained  in  the  original  owner  until 
actual  possession  was  taken  in  April,  1860. 

On  the  part  of  the  defendants,  it  is  claimed  that  the  rights 
of  the  plaintiffs  are  restricted  to  and  governed  by  sec.  123, 
ch.  15,  R  S.  1849,  which  provided,  that  "any  suit  or  proceed- 
ing for  the  recovery  of  lands  sold  for  taxes,  except  in  cases 
where  the  taxes  have  been  paid,  or  the  lands  redeemed  as 
provided  by  law,  shall  be  commenced  within  three  years  from 
the  time  of  recording  the  tax  deed  of  sale,  and  not  there- 
after." See  sec.  1187,  R  S.  To  make  the  limitation  pre- 
scribed in  that  section  available  to  the  McMillans,  or  those 
claiming  under  them,  it  was  essential  that  they  should  have 
taken  actual  and  adverse  possession  of  the  lot,  and  held  the 
same  during  the  three  years  next  after  the  recording  of  the 
tax  deed.  Edgerton  v.  Bird,  6  Wis.,  527;  FdUcner  v.  Dor- 
jnan^  7  Wis.,  388 ;  Sprecher  v.  Wakdey^  11  Wis.,  433 ;  Knox  v. 
Cleveland,  13  Wis.,  245;  Paa^iah  v.  Eager,  15  Wis.,  532; 
Lindsay  v.  Fay,  25  Wis.,  460 ;  Cutler  v.  Hurlbut,  29  Wis.,  152. 
It  is  conceded  that  the  McMillans  were  not  in  such  possession 
during  any  port'on  of  the  three  years  after  the  recording  of 
the  tax  deed,  and  hence  that  the  three  years'  limitation 
is  not  available  to  the  plaintiffs.  The  c(»itention  is,  how- 
ever, that  adverse  possession  as  prescribed  in  sea  7,  ch.  138, 


Digitized  by 


Google 


AUGUST  TEEM,  1882.  691 

I 

McMiUan  and  others  vs.  Wehle  and  another. 

R  8.  1858  (seo.  4212,  R  S.),  under  such  void  tax  deed,  by 
those  claiming  title  to  the  lot,  founded  on  such  tax  deed,  ex- 
clusive of  any  other  right,,  and  continuing  for  the  period  of 
ten  years,  ripened  into  a  perfect  title  under  sees.  5,  6,  and  10, 
ch.  138,  R  S.  1858  (sees.  4210,  4211,  and  4215,  R  S.),  not- 
withstanding such  possession  did  not  commence  until  after 
the  expiration  of  three  years  from  the  time  of  recording  the 
tax  deed.  Here  the  lot  was  inclosed  by  a  substantial  fence, 
and  cultivated  and  occupied  as  a  residence,  and  hence  there 
can  be  no  question  but  what  it  was  held  adversely  within  the 
meaning  of  the  above  section  7  of  the  statute.  This  being 
so,  we  are  to  inquire  as  to  the  meaning  and  applicability  of 
sees,  5,  6,  nnd  10.  Under  sec.  5  (sec.  4210,  R  S.)  occupancy 
was  deemed  to  have  been  under  and  in  subordination  to  the 
legal  title,  unless  it  appeared  that  such  premises  had  been 
held  and  possessed  adversely  to  such  legal  title  for  ten  years 
before  the  commencement  of  the  action.  Sec.  6  (sec.  4211, 
R  S.),  provided  that  "  whenever  it  shall  appear  that  the  occu- 
pant, or  those  under  whom  he  claims,  entered  into  possession 
of  any  premises  under  claim  of  title,  exclusive  of  any  other 
right,  founding  such  claim  upon  some  written  instrument,  as 
being  a  conveyance  of  the  premises  in  question,  .  .  .  and 
that  there  has  been  a  continual  occupation  and  possession  of 
the  premises  included  in  such  instrument,  .  .  .  under  such 
claim,  for  ten  years,  the  premises  so  included  shall  be  deemed 
to  have  been  held  adversely."  Sec.  10,  ch.  138,  R  S.  1858 
(sec.  4215,  R  S.),  provided  that  "an  adverse  possession  of 
ten  years,  under  the  sixth  and  seventh  sections  (sees.  4211. 
and  4212,  R  S.),  .  .  .  shall  constitute  a  bar  to  an  action 
for  the  recovery  of  such  real  estate  so  held  adversely,  or  of 
the  possession  thereof.'* 

It  is  strenuously  urged,  however,  with  much  force  and 
ability,  that  a  tax  deed,  though  valid  upon  its  face,  ujM>n 
which  the  three  years'  limitation  has  been  allowed  to  run  in 
favor  of  the  original  owner  of  the  land,  cannot  be  deemed 
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or  taken  to  be  a  "  written  instrument,  as  being  a  conveyance 
of  the  premises  in  question,"  within  the  meaning  of  those 
sections ;  and  for  a  much  stronger  reason  a  tax  deed  void 
upon  its  face,  and  upon  which  such  limitation  has  run  against 
the  tax-title  claimant,  cannot  be  deemed  or  taken  to  be  such 
an  instrument.  The  argument  is  that  the  statutes  having 
provided  special  limitations  in  favor  of  and  against  tax-title 
claimants,  must  be  deemed  to  have  excluded  such  claimants 
from  the  benefit  of  the  ten  years'  limitation.  We  are  not 
aware  that  the  question  has  ever  been  determined  by  this 
court,  unless  it  was  in  MecMem  v.  Bloiksj  22  Wis.,  500.  It 
was  there  said  by  Dexox,  C.  J.,  that  "  in  fact,  the  title  to  one 
of  the  lots  (lot  11)  became  perfect  by  lapse  of  time  before  or 
about  the  time  this  action  was  commenced.  It  had  been  oc- 
cupied by  Blake  and  his  assigns  under  claim  of  title  exclusive 
of  any  other  right,  founded  on  the  tax  deed  to  Farwell  of 
June  7, 1845,  for  the  period  of  ten  years.  This  under  the 
present  statute  (R  S.  1858,  ch.  138,  sees.  6  jind  10),  barred 
the  title  of  the  original  owner."  The  learned  counsel  for  the 
defendants  insist,  however,  that  an  examination  of  the  records 
in  that  case  discloses  the  fact  that  lot  11  was  not  included  in 
the  tax  deed,  and  hence  that  Judge  Dixok  made  the  remark 
upon  a  mistaken  assumption  of  the  fact.  We  have  not  had 
access  to  the  record  in  that  case,  except  the  briefs,  and  they 
seem  to  sustain  the  position  of  counsel.  The  case,  how- 
ever, shows  the  view  which  the  court  then  took  of  the  con- 
struction to  be  given  to  the  sections  of  the  statute  here 
involved. 

In  North  v.  Hammer^  34  Wis.,  432,  the  ten  years'  statutory 
bar  was  upheld,  and  the  present  chief  justice,  giving  the 
opinion  of  the  court,  used  this  language :  "  Of  course,  the 
rule  is  that  the  party  in  possession  must  claim  the  entire 
title,  to  the  exclusion  of  all  others,  and  he  must  not  admit 
that  he  is  in  possession  in  subordination  to  a  higher  title  in 
another.    But  where  this  is  the  character  of  the  claim,  it  is 
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i/m/material  Kow  defectwe  the  pa/per  title  may  he  upon  which 
the  adverse  possession  is  founded."  He  also  quotes  approv- 
ingly from  Chancellor  Walwobth  this  language:  "  And  the 
result  will  be  the  same  where  the  entry  is  under  color  of  a 
conveyance  from  the  sheriff^  although  such  conveyance  is  not 
upon  its/ace  sufficient  to  convey  the  legal  title  to  the  land." 
Page  433.  A  tax  deed  void  upon  its  face,  nevertheless  gives 
color  of  title,  and  this  court  has  frequently  held  that  such 
deed  is  sufficient  to  set  the  three  years'  limitation  running  in 
favor  of  one  in  actual  possession  under  it.  Edgerton  v.  Bird^ 
6  Wis.,  527;  SpreeJier  v.  Wakdey^  11  Wis.,  432;  Lindsay  v. 
Fay,  25  Wis.,  460 ;  Oconto  Co.  v.  Jerrard,  46  Wis.,  326.  Being 
of  sufficient  force  to  set  the  three  years'  statute  running  in 
favor  of  one  in  possession  under  it,  would  it  be  logical  to 
hold  that  it  had  not  sufficient  force  to  set  the  ten  years'  lim- 
itation running  in  favor  of  one  in  adverse  possession  for  that 
period  claiming  title  thereunder  exclusive  of  any  other  right? 
Counsel  seem  to  argue  on  the  theory  that  the  plaintiffs  are 
seeking  to  recover  by  virtue  of  the  tax  deed  merely.  Such, 
however,  we  do  not  understand  to  be  the  case.  On  the  con- 
trary, recovery  is  sought  by  virtue  of  ten  years'  adverse 
possession  under  claim  of  title  founded  upon  a  written  in- 
strument, as  being  a  conveyance  of  the  premises,  exclusive 
of  any  other  right.  It  is  not  the  instrument  which  gives 
the  title,  but  adverse  possession  under  it  for  the  requisite 
period  with  claim  of  title.  Because  the  instrument  under 
which  the  claim  of  title  is  made  happens  to  be  a  tax  deed 
void  upon  its  face,  are  we  therefore  to  hold  that  it  is  not  a 
"  written  instrument,  as  being  atjonveyance  of  the  premises 
in  question? "  To  so  hold  would  be  contrary  to  the  fact,  for 
it  certainly  is  such  an  instrument.  The  deed,  being  void 
upon  its  face,  could  of  itself  give  no  title.  Without  posses- 
sion being  taken  thereunder  it  was  but  mere  waste  paper. 
It  conveyed  no  title  and  gave  no  right  to  possession.  Within 
itself  it  was  of  no  less  significance  after  the  three  years 
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from  the  time  of  recording  had  expired  than  it  was  before. 
Being  of  itself  a  nullity  before  the  expiration  of  the  three 
years,  it  could  be  nothing  less  thereafter.  Whether  before 
or  after  the  running  of  the  three  years,  it  had  no  signifi- 
cance, except  as  coupled  with  actual  adverse  possession. 
When  so  coupled,  aside  from  somewhat  enlarging  such  pos- 
session, it  had  no  significance  except  to  shorten  the  period  of 
limitation.  The  extent  to  which  the  period  of  limitation  was 
so  shortened  depended  upon  the  time  when  such  possession 
was  taken  under  it.  If  such  actual  adverse  possession  had 
been  taken  at  the  time  of  recording  the  deed,  and  then  con- 
tinued, it  would  have  ripened  into  a  title  in  three  years. 
Since  it  was  net  taken  until  after  the  expiration  of  the  three 
years,  the  three  years'  limitation  could  have  no  application. 
This  being  so,  its  effect,  when  coupled  with  such  actual  ad- 
verse possession  under  claim  of  title  exclusive  of  any  other 
right,  and  so  continued,  could  only  operate  to  shorten  the 
period  to  ten  years.  The  plain  object  of  the  statute  was  to 
fix  a  period  when  such  actual  adverse  possession  under  claim 
of  title  founded  upon  some  written  instrument,  exclusive  of 
any  other  rij^ht,  should  ripen  into  a  perfect  title  so  as  to  bar 
any  and  all  controversies  respecting  the  same.  It  was  to 
stop  all  litigation  about  the  possession,  and  shut  the  door  to 
all  inquiry  about  the  title.  The  statutory  period  having  run 
in  favor  of  the  person  in  such  possession  under  such  claim  of 
title,  however  defective,  forever  barred  the  former  owner, 
even  though  his  title  were  otherwise  perfect.  Such  posses- 
sion for  such  period  under  such  claim  furnishes  a  conclusive 
presumption  of  title  in  such  possessor,  even  as  against  one  who 
would  otherwise  be  in  law  the  true  owner.  It  is  a  statute 
of  repose,  giving  perfect  security  to  the  possessor,  and  ter- 
minating all  inquiry  on  the  part  of  any  who  might  other- 
wise question  his  title  or  disturb  the  possession. 

Of  course  such  possession,  under  such  deed  for  the  statu- 
tory period,  only  ripened  into  perfect  title  as  to  the  land 
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described  in  it.  Bat  we  think  the  lot  in  question  was  sub- 
stantially described  in  the  deed.  McEooy  v.  Loyd^  81  Wis., 
142.  If  it  was  uncertain  upon  its  face  it  was  made  certain 
by  the  other  evidence  in  the  case.  Such  evidence  was  ad- 
missible. It  has  often  been  held  that  a  deed  with  a  descrip- 
tion otherwise  uncertain  should  be  construed  with  reference 
to  the  actual  rightful  state  of  the  property  at  the  time  of  its 
execution,  and  extrinsic  evidence  of  that  state  is  admissible 
to  aid  in  the  construction.  Whitney  v.  Bdbinson^  63  Wis., 
809;  MeMer  v.  Oestreich,  52  Wis.,  684. 

By  ihe  Cawrt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Abatement  of  Action.    See  PLBADma,  7. 
Abatement  of  Nuisanob.    See  Equitt,  7. 

ACCOUNT  STATED. 
See  JuBiSDionoN,  L 

1.  A  settlement  or  account  stated  is  binding  on  the  parties  until  set 

aside  for  fraud  or  mistake.    Orr  et  a2.  v.  LeClair  e^  oZ.,  98 

2.  A  iMurtial  settlement  or  adjustment  of  mutual  accounts  is  condu- 

siye  only  as  to  the  matters  embraced  in  it.    Oale  Manuf*g  Co,  v. 
Cribb,  414 

8.  Upon  the  evidence  in  this  case,  hdd,  that  the  question  whether 
there  had  been  a  final  settlement  between  the  parties  should  have 
been  submitted  to  the  jury.  Ibid, 

4.  It  is  well  settled  that  a  full  and  final  settlement  of  mutual  accounts, 
which  has  been  fairly  and  deliberately  made,  will  not  be  set  aside 
except  upon  dear  and  satisfactory  evidence  of  mistake  or  fraud 
therein;  but  the  findings  of  the  trial  court  upon  the  question  of  a 
mistake  will  not  be  disturbed  by  this  court  unless  thejr  appear  to 
be  contrary  to  the /air  preponderance  of  evidence.  Birkett  et  al, 
V.  Bird,  650 

ACTION. 
(A^  Cause  of  Action, 
&9e  Bailment.  Attachment,  8.  •  Assessments,  3.  Banks  and  Bank- 
INO.  Contracts,  1, 8.  Costs,  1.  Deed,  9.  Demand.  Demurreb. 
Encroachments,  1.  Equity,  4,  7,  8.  Execution,  1,  2.  False 
Representations.  Flowaoe  of  Land.  Foreclosure  of  Mort- 
gage, 2,  HiOHWATS,  8,  4.  Injunction.  Insurance  against 
Fire,  1,  2.  Logs  and  Lumber,  1.  Master  and  Servant.  Me- 
chanic's Lien,  1.  MERaER,  1.  Municipal  Corporations.  Offer 
OF  Reward,  1.  Paupers.  Payment,  4  Pleading,  1,  8,  6,  8^  9. 
Practice,  1.  Railroads,  5,  6,  8.  Replevin.  Secretary  of 
&TATE,  1.    Sidewalks,  4.    State  Hospital  for  Insane,  2. 

By  whom  to  be  brought. 
Corporations.    Parties,  1,  8,  5. 

(C.)  CivU  or  Criminal  f 
See  Municipal  Ordinanobs,  6. 

(D^  At  Law  or  in  Equity  f 
&Qe  Costs,  2.    Foreclosubb  of  Mortgage,  8. 

(EO  Tart  or  Contract  f 
See  Pleading,  6. 
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(F.)  Varioua  Aeiiont  and  ProceedingB. 
Against  a  County, 
To  set  aside  tax  sales,  caaoel  tax  certifioateB  and  restrain  the  issuing 
of  tax  deed,  145. 

Against  a  Toum, 

To  recover  taxes  unlawfully  exacted,  IIG. 

To  recover  costs  awarded  in  suit  for  penalty,  203. 

To  recover  expenditures  in  supportinie^  pauper,  523, 
Against  a  City. 

For  injuries  from  defective  bridge  or  highwav,  90. 

To  set  aside  tax  sales  and  certificates,  etc.,  112,  113,  83S. 

To  restrain  the  issuing  of  tax  certificates,  838. 

To  restrain  the  issuing  of  tax  deed,  etc.,  335. 

Fqr  damages  resulting  from  falsification  of  records,  869. 

To  recover  license  fees  paid  under  protest,  490. 

For  injuries  from  defective  sidewalk,  508. 
Against  a  VtUags, 

For  moneys  collected  on  licenses  for  sale  of  liquor,  175. 
Against  a  School  District, 

To  set  aside  a  judgment  for  fraud  and  to  restrain  collection  of  tax 
to  pay  the  same,  161. 

To  restrain  entry  upon  and  occupation  of  land,  899.  ' 

Against  a  PubHc  Offleer. 

Agunst  town  clerk  and  treasurer  to  restrain  coUectioii  of  tax,  161. 

Against  a  sheriff  for  failure  to  make  levy,  205. 

Against  a  sheriff  in  replevin,  846. 

Against  treasurer  of  state  hospital  and  sureties,  on  his  official  bond. 

Against  city  treasurer  to  restrain  the  issuing  of  tax  certificates, 

deeds,  eta,  828,  885. 
Against  justice  of  the  peace,  for  false  imfMiaonment,  445. 
Agsdnst  governor,  certiorari,  465. 
Against  town  supervisors,  certiorari  to  review  highway  proceedings. 

Against  town  supervisors,  to  restrain  opening  of  highway,  87t. 
Against  constable,  in  replevin,  675. 

Against  a  Railroad  Company. 

For  death  of  employee,  from  negligence,  50,  569. 

For  damage  by  fire,  from  negligence,  106.  • 
Against  an  Insurance  Company, 

On  policy  of  insurance  against  fire,  419,  64Si 
Against  a  Bank. 

Garnishment,  225.  , 

To  recover  moneys  deposited,  864. 

In  equity  to  coUect  debts,  etc.,  887,  598. 
Against  other  Private  Corporations. 

For  moneys  had  and  received,  28. 

For  value  of  goods  lost  in  transportation,  819* 

For  false  representations,  850. 

To  redeem  land  from  mortgage,  876. 

For  injuries  to  the  person  from  negligence,  458. 

For  damages,  and  abatement  of  nuisance,  580. 

For  dissolution  of  corporation,  etc.,  624. 
Against  an  Administrator. 

On  contract,  for  legal  services  rendered  to  intestate,  223. 
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Bythe  State. 

For  breach  of  official  bond,  989. 

Xnformatioii  for  murdnr,  249. 

Information  for  rape,  358. 

Information  for  assault  with  intent  to  Idll,  961* 

Mandamus  to  secretary  of  state,  271. 

Certiorari  to  governor,  4&!i.  • 

To  recover  forfeiture,  597. 

Information  for  burglary  and  luceny,  589. 
Bya  County. 

To  recover  license  moneys  collected  by  village,  175b 
Bya  Tovtm, 

For  expenditures  in  supporting  pauper,  599. 
Bya  City, 

For  violation  of  city  ordinance,  483. 

By  a  Railroad  Company. 
To  recover  taxes  unlawfully  exacted,  110. 

Byother Private  Corpoi'ations. 

To  recover  possession  of  real  property,  96. 

For  partition  of  water  power,  IJ^. 

For  price  of  chattels  sold,  414. 

For  damages,  and  abatement  of  nuisance,  689. 
Byan  Administrator  or  Executor. 

For  death  of  intestate,  caused  by  negligence,  60,  669. 

Appeal  from  probate  court — allowance  of  account  800* 

For  trespass  quare  clatisum,  648. 
Bya  Oenerai  Guardian. 

To  foreclose  a  land  contract,  89. 
Appeals  from  Probate  Court. 

Allowance  of  claim,  929. 

Disallowance  of  items  in  final  account  of  administrator,  800. 
Actions  arranged  according  to  their  wJbjeet  matter. 

On  official  bond  of  treasurer  of  state  hospital,  999. 

On  policy  of  insurance  against  fire,  419,  548. 

On  promissory  note,  889. 

On  express  oral  contract  for  services,  929,  810. 

On  express  oral  contract  for  manufacture  of  carriage,  497. 

On  express  oral  contract  to  pay  orders  and  time  oheoks  <^  sabcon- 
tractor,  645. 

To  recover  reward,  offered  orally,  496. 

Counterclaim  for  lureach  of  express  oral  contract  for  exdualTe  right 
of  sale,  819. 

On  contract  of  carriage,  for  value  of  goods  lost,  819. 

On  a  debt  not  due,  841. 

For  price  or  value  of  goods  and  chattels  sold  and  deliveied,  167,  414, 
615,  655. 

For  balance  due  on  account  stated,  98. 

For  balance  due  on  accounting  and  compromise,  864. 

To  recover  moneys  deposited  m  bank,  864. 

To  recover  money  had  and  received,  98,  668. 

To  recover  money  voluntarily  paid  on  building  contract,  568^ 

To  recover  money  paid  for  taxes,  116. 

To  recover  money  paid  for  license  fees,  490. 

To  recover  money  paid  under  duress,  178. 

For  license  moneys  collected  by  village,  176. 
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To  recover  costs  awarded  in  suit  for  penalty,  202. 

For  expenses  of  supporting  pauper,  522. 

For  breach  of  official  duty,  as  sheriff,  in  not  making  levy,  20S. 

For  damages  resulting  from  faLsification  of  records,  869. 

For  flowage  of  land,  557. 

For  a  trespass  to  land,  548. 

For  procuring  the  burning  of  plaintiff's  house,  581. 

For  negUgenUj  setting  firo  to  barn,  106. 

For  obstruction  of  navigable  river,  580. 

For  a  conversion  of  chattels,  etc.,  184^  480,  503) 

For  false  representations,  850. 

For  causing  death,  bj  negligence,  50,  569. 

For  personal  injuries  from  negligence,  405,  458. 

For  personal  injuries  from  defective  bridge  or  highway^  90L 

For  personal  injuries  from  defective  sidewalk,  5C6. 

For  a  false  imprisonment,  892,  445. 

For  an  assault  and  battery,  120. 

To  abate  a  nuisance,  580. 

To  recover  possession  of  real  property,  96,  149,  216,  459,  685. 

To  recover  possession  of  personal  property,  287,  846,  654,  675. 

Mandamus  to  compel  audit  of  claim  against  the  state,  271. 

Certwrari  to  governor  to  review  proceedings  imder  ch.  10  of  1882, 
465. 

Certiorari  to  town  supervisors  to  review  highway  prooeedinjgs,  664. 

Garnishment,  225. 

Attachment,  841. 

For  partition  of  water  power,  197. 

To  surcharge  partnership  account,  650. 

To  dissolve  pa^ership  and  for  an  accounting,  129. 

To  dissolve  partnership  and  for  the  appointment  of  a  receiver,  617. 

To  collect  debts  from  bank  and  stockholders,  887,  598. 

For  the  dissolution  of  a  corporation,  624 

In  the  nature  of  a  creditor's  bill,  181. 

To  enforce  a  mechanic's  lien,  441. 

To  enforce  a  Uen  for  building  materials,  618. 

To  establish  and  enforce  a  lien  on  land,  687. 

To  foreclose  a  mortgage,  812,  896,  450,  607,  621. 

To  foreclose  a  land  contract,  89. 

To  redeem  land  from  a  mortgafi^,  876. 

To  reform  a  deed  on  the  giround  of  mistake,  194 

To  remove  a  doud  upon  title,  85,  118. 

To  restrain  taking  of  lands  for  a  school-house,  899, 

To  restrain  opening  of  highway,  678. 

To  restrain  collection  of  assessment  on  lots,  67. 

To  set  aside  judgment  and  restrain  collection  of  tax,  161. 

To  set  aside  tax  sales  and  certificates,  112,  118. 

To  restrain  assignment  of  tax  certificates  or  issuance  of  tax  deed,  118. 

To  set  aside  tax  sales,  cancel  tax  certificates  and  restrain  the  issu- 
ance of  tax  deed,  145. 

To  restrain  the  issuance  of  tax  certificates,  828. 

To  set  aside  tax  certificates  and  restrain  the  issuance  of  tax  deeds, 
885. 

For  violation  of  city  ordinance,  488. 

To  recover  forfeiture  for  encroachment,  527. 

information  for  murder,  249. 

Information  for  rape,  258. 

information  for  assault  with  intent  to  kill,  261. 

information  for  burglary  and  larceny,  589. 
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Addbbss.    See  Paymbnt,  2. 

Adjoubnments  in  highway  proceedings.    See  Hiohways,  3, 
ADMonsTiuLTOBS  AND  ExscuTOBS.    See  Trusts  and  Trustees 
Admissions.    See  Bill  of  Exceptions,  1.    Estoppel. 

ADVERSE  POSSESSION. 

1.  A  tax  deed,  though  void  upon  its  face,  is  such  a  written  instrument 

as  is  contemplated  hj  sec.  6,  ch.  138,  R.  S.  1858  (R.  S.  1878,  see. 
4211),  which  provides  that  '*  whenever  it  shall  appear  that  the  occu- 
pant, or  those  under  whom  he  claims,  entered  mto  possession  of 
any  premises  under  dalm  of  title,  exclusive  of  any  other  right, 
founding  such  claim  upon  Bometmtten  instrurnent  as  being  a  con- 
veyance  of  the  premises,  .  .  .  and  that  there  has  been  a  con- 
tinual occupation  and  possession  of  the  premises  .  .  .  under 
such  claim  for  ten  years,  the  premises  .  .  .  shall  be  deemed 
to  have  been  held  adversely.**  McMillan  et  aX,  v,  WehXe  et  cU,,    685 

2.  To  make  the  limitation  of  three  vears  prescribed  in  sec.  128,  ch.  15, 

R.  S.  1849,  available  to  persons  claiming  title  under  a  void  tax  deed, 
actual  and  adverse  possession  of  -the  land  must  have  been  taken 
and  held  during  the  three  years  next  after  the  recording  of  the  tax 
deed;  but  an  adverse  possession  for  a  period  of  ten  vears,  under 
such  a  deed,  is  a  bar  to  any  action  for  the  recovery  of  the  land,  not- 
withstanding such  possession  did  not  commence  until  after  the 
expiration  of  the  three  years  from  the  recording  of  the  deed.  IbicL 

Affidavit.    See  Attachment,  1.    Criminal  Law,  13.    Garnishment, 
1.    Judgment  (G.),  8.    Mxtnicipal  Ordinances,  8, 9.   Praotioe,  2. 

AGENCY. 
See  EviDENCB,  9.    Master  and  Servant. 

1.  An  agent  who  merely  solicits  orders  for  goods,  sending  them  to  his 

principal  to  be  filled,  has  no  implied  authoritv  to  receive  payment 
for  the  goods  sent  by  the  principal  to  fill  such  orders.  McKindly 
et  aL  V,  Dunham,  515 

2.  An  order  solicited  by  and  given  to  such  agent  does  not  constitute  a 

sale,  either  absolute  or  conditional,  of  the  goods  ordered,  but  is  a 
mere  proposal,  to  be  accepted  or  not  as  the  principal  may  see  fit 

Ibid, 

8.  The  power  of  an  agent  to  make  contracts  for  his  principal  does  not 
necessarily  indude  the  power  to  collect  moneys  thereon.         Ibid, 

4.  The  words  **  agents  not  authorized  to  collect  **  stamped  in  large,  leg- 
ible print  upon  the  face  of  a  bill  sent  to  the  purchaser  of  goods, 
will  oe  presumed  to  have  been  observed  by  such  purchaser,  and, 
whether  he  saw  them  or  not,  were  notice  to  him  not  to  pay  to 
an  agent.  ibid. 

Amendment  of  Laws.    See  Municipal  Ordinances,  10. 
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AMENDMENT  OP  PLEADING. 

See  FORBOLOSUBB  OF  MORTaAOB,  2. 

1.  The  propriety  of  allowing  an  amendment  of  the  complaint  herein 

after  the  first  trial,  in  disregard  of  astipulation  between  the  parties 
on  the  first  trial,  is  rea  (idfmdioata  bj  the  decision  of  this  conrt  on 
a  former  appeal  (49  Wis.,  224);  although  that  decision  was  rendered 
under  a  misapprehension  of  the  facte.     Wells  v,  American  Exp. 

2.  In  replevin  by  the  grantee  in  a  deed,  for  fixtures,  etc.,  removed 

by.tne  grantor,  it  waa  not  error  to  permit  an  amendment  of  the 
complaint  on  the  triaJ  so  as  to  enumerate  specific  articles  not 
mentioned  in  the  original  complaint    Kirch  v.  Davies,  287 

8.  The  denials  of  the  original  answer  relating  only  to  the  specific 
articles  named  in  the  original  complaint,  a  failure  to  answer  the 
amended  complaint  was  an  admission  of  its  averments  as  to  the 
additional  chattels  nan^  therein.  Ibid. 

Amendment  op  Record.    See  Judgment  (H.),  6. 

Answer.  See  Amendment  op  Pleading,  8.  Arbitration  and  Award, 
1, 2,  6.  Conversion,  1.  Counterclaim.  Equity,  5, 6.  Execu- 
tion.    Highways,  8.    Judgment  (G.),  7.    Payment,  8.    Plead- 


ing, 7. 


APPEAL. 


(A)  To  Supreme  Cmirt. 

See  Bill  op  Exceptions.    Exceptions,  2.    Judgment  (H.).    Prao- 
tice,  7,  8. 

1,  A  direction  bv  the  court  to  the  jury  to  return  a  certain  verdict  is 

no  part  of  the  record  proper,  and  cannot  be  reviewed  on  appeal, 
unless  excepted  to  and  included  in  the  bill  of  exceptions;  and  sec. 
8070,  R.  S.,  lias  no  reference  to  such  a  direction.    Kirch  v.  Davies, 

287 

2.  In  a  cause  tried  bv  a  jury;  this  court  cannot  review  the  evidence  to 

determine  whether  it  supports  the  verdict,  unless  there  was  a 
motion  for  a  new  triaL  Ibid. 

8.  An  appeal  from  a  judgment  dismissing  a  complaint  brings  up  for 
review  the  order  sustaining  a  demurrer  upon  which  such  judg- 
ment was  based.    Moritz  v.  Splitt,  441 

4.  A  judgment  of  foreclosure  of  a  mortg^^  and  a  ludgment  for  a 

deficiency  on  the  sale  are  each  appealable,  but  both  cannot  be  in- 
cluded in  one  appeal    Olinger  v.  Liddle,  Jr.  imp.,  621 

5.  A  notice  of  appeal  is  to  the  effect  that  the  defendant  «  appeals  from 

the  judgment  of  foreclosure     .     .     .     and  from  the  iudgment 
afterwards  in  the  same  action,  obtained    ...    for  aeficiency 
after  sale,    .    .    .    and  from  the  whole  and  every  part  thereof. 
Heldf  that  the  specification  that  the  appeal  is  *'from  the  whole 
thereof*  refers  to  both  judgments.  Md. 

(B.)  From  Justices  Court 

See  Municipal  Ordinances,  4 
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(0.)  From  Common  CauneiL 

1,  Where  a  city  charter  proyides  that,  npoii  the  disallowance  hy  the 

council  of  a  claim  against  the  city,  the  claimant  may  appeal  from 
the  decision  to  the  circuit  court  within  a  time  named,  there  can 
be  no  appeal  after  that  time.    Fleming  v.  City  of  Appleton,       90 

2.  Under  defendant's  charter,  neglect  of  the  council  to  act  upon  a 

claim  for  sixty  days  after  the  same  is  duly  filed,  is  equivalent  to  a 
disallowance  of  the  claim;  and  the  thirty  days'  limitation  for  an 
appeal  begins  to  run  from  the  expiration  of  the  sixty  days.    IbidL 

AFPBARiLNOB.    See  Attobnbt  at  Law.    Gabnishmbnt,  1.    Jxtdousmt 

(G.),  8. 
Appleton,  City  Charter  of.    See  Appeal  (C).    Cities,  1. 

ARBITRATION  AND  AWARD. 
See  Insurance  against  Firb,  1,  2. 

1.  Under  the  code,  the  defendant  in  an  action  upon  an  award  may  set 

up  as  a  defense  any  matter  which  shows  the  award  to  be  invalid, 

.    wether  such  matter  appears  upon  the  face  of  the  award  or  not. 

Ferson  v.  Drew,  10  Wis.,  235.  Canfield  v,  Watertonm  Fire  Ins,  Co,, 

419 

2.  In  an  action  upon  a  policy  of  insurance,  where  the  answer  alleges 

an  award  fixing  the  amount  of  the  loss  and  payment  thereof  to 
the  plaintiff,  it  is  competent  for  the  latter,  upon  the  trial,  to  prove 
any  facts  the  existence  of  which  would  invalidate  the  award.  IbicL 
8.  While  it  may  be  competent  for  parties  so  to  frame  a  submission 
that  the  arbitrators  may  decide  the  controversy  upon  their  own 
judgment  and  observation  without  resort  to  evidence  aliunde,  yet 
as  a  general  rule  the  exclusion  of  proper  testimony  is  fatal  to  an 
awara,  whether  the  arbitration  be  statutory  or  at  common  law.  It 
is  immaterial  whether  such  testimony  is  excluded  bv  the  refusal 
of  the  arbitrators  to  hear  it  or  through  the  fraud  of  the  opposite 
party.  Ibid, 

4.  A  failure  to  pass  upon  all  of  the  matters  submitted  to  arbitration 

renders  the  award  void.  Ibid, 

5.  Assuming  that  the  so-called  "cranberry  laws"  (R.  S.,  sees.  1472- 

1479),  are  constitutional  (a  question  not  here  determined),  yet  a 
person  flooding  lands  cannot  refuse  to  join  in  the  selection  of 
arbitrators  as  required  by  those  laws,  and  then  when  sued,  defend 
on  the  ^ound  that  the  plaintiff's  only  remedy  is  by  arbitration. 
Bamedkue  v,  Foote  et  oL,  567 

Assault  and  Battery.    See  Damages,  1. 

Assault  with  Intent  to  Kill.     See  Criminal  Law,  etc.,  8-11. 

Assessment.    See  Taxation,  1. 

ASSESSMENTS. 

See  CmES.    Equity,  7.    Municipal  Corporations. 

1.  Under  the  charter  of  the  city  of  Milwaukee  lots  situated  in  one 
ward  may  be  assessed  tor  the  special  benefits  accruing  thereto 
from  the  condemnation  to  public  use  of  lands  in  another  ward. 
OUman  v.  City  of  Milwaukee  etal,  828 
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2.  Where  all  the  proceedings  of  condemnation  of  land  and  of  i 

ment  of  benefits  are  complete,  and  the  public,  as  well  as  the 
owners  of  the  land  benefited  thereby,  have  a  right  to  the  pablic 
grounds  so  obtained,  the  fact  that  the  city  officers  afterward  divert 
these  public  grounds  from  the  use  intended  to  other  uses,  or 
abandon  them  entirely,  or  omit  to  make  them  suitable  for  the  use 
intended,  will  not  render  void  the  assessment,  or  sale  therefor,  of 
the  property  benefited.  Ibid. 

ASSIGNMEMT.     See  EVIDEKCB,  1.     PAYMENT,  8. 

AssiONMBNT  OF  TAX  Cebtificatbs.    See  Tax  Cebtifioatb8»  d. 

ATTACHMENT. 

1.  Ch.  288,  Laws  of  1880,  authoriises  the  commencement  of  an  action 

on  a  demand  not  yet  due  for  the  purposes  of  attachment  only  on 
condition  that  the  requisite  affidavit  is  made  and  the  proper  under- 
taking executed  and  delivered.    Qowan  et  oL  v.  Hanson^  841 

2.  The  issue  raised  by  the  traverse  of  an  attachment,  under  that  stat- 

ute, should  be  tried  by  the  court  before  the  trial  of  the  main  issue, 
as  in  the  ordinary  case  of  traverse  under  sec.  2745,  B.  S.;  and  if 
the  traverse  is  sustained  the  action  must  be  dismissed.  Ibid. 

8.  The  action  cannot  be  maintained  where  the  demand  is  not  due,  even 
though  garnishee  proceedings  have  been  instituted,  unless  there  is 
also  a  subsisting  concurrent  attachment.  Ibid. 

ATTORNEY  AT  LAW. 

The  effect  of  the  unauthorized  appearance  of  an  attomev  in  behalf 
of  a  jMirty,  somewhat  considered.  Cleveland  et  aL,  Eafn,  v.  Scm- 
kinSf  imp.,  987 

Attorney's  Fees.    See  Fobeclosubb  of  Mortqage,  1.    Mxtnicipal 
Ordinances,  8,  4. 

Attdit  of  Claims  against  the  State.    See  Seoretart  of  Stats. 

BAILMENT. 
See  Ck>MMON  Carrier.    Garnishment,  d. 

1.  The  true  owner  of  personal  property  may  enforce  his  right  to  it  as 

against  the  consignor  or  consignee,  or  the  carrier,  or  other  bailor 
or  bailee,  wiienever  he  sees  fit  to  do  so,  before  its  deliverr  to  tiie 
consignee  as  directed  by  the  bailor,  and  before  the  Indleehas  an- 
swered as  to  his  liability  on  garnishment.  WeUa  v.  American  licp, 
Co.,  S 

2.  A  packg^e  of  money  belonging  to  W.  alone,  was  sent  by  express 

directedT  to  W.  &  C.,  and,  upon  W.'s  demanding  it  as  sole  owner, 
without  any  assignment  by  C.  of  his  apparent  interest  to  W.,  or 
written  order  by  C.  to  deliver  to  W.,  or  offer  of  any  receipt  or  ac- 
quittance from  both,  the  express  company  refused  to  dehver  it  to 
w.,  claiming  that  the  money  had  been  subjected  to  process  of  gar- 
nishment in  Its  hands.  Held,  that,  apart  from  the  question  otsfff^ 
nishment,  W.  may  recover  the  full  amount  of  such  moneys.  Ibid, 


Digitized  by 


Google 


mDEX.  •  705 


8.  Although  the  cause  of  action  in  the  complaint  as  last  amended  is 
independent  of  the  transactions  between  the  puties  and  others  in 
ree]>ect  to  the  shipping  and  consignment  of  wagons,  and  the  col- 
lection, upon  the  bul  therefor,  by  defendant's  agent,  of  the  mone^rs 
consigned  to  W.  &  C,  those  facts  were  properly  admitted  in  evi- 
dence to  ^ow  W.*s  exclusive  ownership  of  the  moneys  so  con- 
signed. Ibid, 

BANKS  AND  BANKING. 

See  Payment,  1,  2.    Trusts  and  Trustees. 

Under  the  bank  law  contained  in  ch.  71,  R.  S.  1858  (which  pro- 
vides that  stockholders  shall  be  individually  responsible  to  the 
amounts  of  their  respective  shares  of  stock  for  all  the  indebtedness 
and  liabilities  of  the  association;  that  the  shares  sh^  be  transfer- 
able, and  that  every  person  becoming  a  shareholder  by  such  trans- 
fer shall  in  proportion  to  his  shares  succeed  to  aU  the  rights  and  be 
subject  to  all  the  liabilities  of  prior  shareholders),  it  is  not  the 
shareholders  at  the  time  a  debt  accrued,  but  the  eharoholders  at 
the  time  an  action  ia  commenced  thereon,  who  are  individually 
responsible  for  such  debt  to  the  amount  of  their  respective  shares. 
Cleveland  et  cU,  v.  Bumham,  imp.t  598 

Bbnefits.    See  Assessments,  1.    Equity,  7.    iNJUNcrrioN,  1. 

BILL  OF  EXCEPTIONS. 
See  Appeal  (A.),  1.    Exceptions.    Judobibnt  (H.),  4 

1.  An  admission  of  a  party,  made  upon  a  former  trial,  and  preserved 

in  the  bill  of  exceptions  on  a  former  appeal,  cannot  be  considered ' 
on  a  second  appeal,  unless  preserved  m  the  second  bill  of  excep- 
tions.   Brauns  v.  City  of  Oreen  Bay,  118 

2.  No  certificate  of  the  judge  who  signs  the  bill  of  exceptions  can 

give  the  supreme  court  a  right  to  consider  the  reporters  notes,  or 
anything  else  outside  of  the  record.    Semmens  v,  Walters,         675 

hins  AND  Notes.    See  Merger. 

Bond  of  Quardian.    See  Sale  of  Lands  of  Minors,  2. 

Bond  of  Treasurer  of  State  Hospital.    See  State  Hospital  fob 
Insane. 
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CASES  CITED,  Era^  oontinaed. 

Spruhen  v.  Stout,    -  -  - 

State  ex  rel.  v.  Fond  du  Lac,  - 

State  ex  rel.  v.  Oates, 

State  ex  rel.  v,  Madison, 

State  T.  Allison,      ... 

State  V.  B»tz,    - 

State  V.  Bartlett,     ... 

State  V.  Castle,  - 

State  T.  Dousman,  ... 

State  V.  Fee, 

State  V.  Groldstucker, 

State  V.  Harden, 

State  T.  Huck,         ... 

State  V.  Langer, 

State  T.  Miles,         ... 

State  V.  Moon,  ... 

Statav.  Parish,       .  .  - 

Stat^  ▼.  Preston, 

State  v.  Smith,        ... 

State  V.  Winn,  ... 

Steen  v.  Norton,      ... 

Steffenv.  Railway  Co., 

Stein  T.  Hermann,     -       - 

Stevens  v.  Millard, 

Stilling  V.  Town  of  Thorp, 

StoweU  V.  Eldred, 

Strachan  v.  Muxlow, 

Stringham  v.  Supervisors, 

Sueterlee  v.  Sir,      ... 

Supervisors  V.  Decker, 

Supervisors  v.  Le  Clerc,     - 

Suseng^ith  v.  Town  of  Rantoul, 

Sweet  V.  Mitchell,  -      •    - 

Sweet  V.  Mitchell, 

Tallman  v.  Ely, 

Teetshom  v.  Hull, 

Tewksbury  v.  Schulenburg, 

Thayer  v.  Gallup, 

Towidey  v.  Railway  Co.,  - 

Tronson  v.  Union  liumberi^g  Co., 

Trowbridge  v.  Sickler, 

Turton  v.  Burke, 

Van  Valkenburg  v.  Milwaukee,   - 

Vivian  v.  Otis,  - 

Vogel  V,  Melms,      -  -  - 

Wanzer  v.  Hardy, 

Watkins  v.  Milwaukee, 

Weatherbee  v.  Weatherbee,    - 

Webster  v.  Ins.  Co., 

Wedgwood  v.  Railway  Co.,    - 

Weeks  v.  Milwaukee, 

Wells  V.  The  American  Express  Co., 

Wells  V.  The  American  Express  Co., 

Western  Bank  of  Scotland  v.  Tallman,  17: 

Weston  V.  McMillan, 

Weymouth  v.  Railway  Co.,    - 
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CASES  CITED,  Era— oontiniied, 

Wheeler  V.  Hall,     -           -  -           41:447,  -           -           -443 

Whiting  V.  RaUroad  Co.,  -           -     26: 167,  -           -          -        172 

Whitney  v.  Robinson,        -  -           63: 309,  -           -           -  695 

Wiesner  V.  Zaun,           -  -           -•    89:188,  -           -           -        264 

Wilier  V.  Bergenthal,         -  -           60:479,  -           -      444,616 

Willard  v.  Reas,           -  -           -     26: 540,  -           -           -        167 

Williams  v.  Hohnes,           -  -             2: 129,  -           -           -  668 

WUUams  V.  Smith,       -  -           -     22:594,  -           -           -        835 

Wis.  Riv.  Lumber  Co.  v.  Plumer,  49: 666,  -           -           -  645 

Wood  V.  Trask,  -           -  -           -       7:566,  ...        618 

Wright  V.  Hood,      -           -  -           49:285,  -           -           -517 

Wright  V.  Town  of  Merrimack,  -     62: 466,  -           -           .        117 

Yanke  V.  State,        -           -  -           51:464,  -           -           -255 

Yates  V.  Bachley,          -  -           -     88: 186, .  -           -           -        124 

Zitske  V.  Goldberg,             -  -           88:216,  -           -           -568 

CASES  CRITICISED,  DISTINGUISHED,  Em 

1.  AUen  V.  JanesviUe^  85  Wis.,  403  (as  to  liability  of  city  for  cost  of  im- 

provement not  chargeable,  because  of  defective  proceedings,  to  the 
lots),  distinguished.    Zwietuach  v.  Milwaukee^  369,  875 

2.  Bertheolet  v»  Parker ^  43  Wis.,  561  (as  to  averments  necessary  in 

claim  for  mechanic's  lien),  distinguished.    Moritz  v,  Splitt,  441, 444 

8.  BrabbiU  v,  C,  db  K  W.  RaUwav  Co.,  88  Wis.,  289  (as  to  the  liabU- 
ity  of  a  master  for  injuries  to  his  servant  from  the  negligence  of  a 
fellow  servant),  distinguished.    Hoth  v,  Peters,    '  405,  418 

4.  Chynoweth  v.  Tenney,  10  Wis.,  897.    See  No.  7. 

6.  Cleveland  v.  Bank,  17  Wis.,  646.    See  No.  6. 

6.  Coleman  v.  White,  14  Wis.,  700;  Cleveland  v.  Bank,  17  id.,  645;  and 

Merchants^  Bank  v.  Chandlery  19  id.,  485*(as  to  liability  of  stodc- 
holders  in  bank  for  its  debts),  distinguished.  Cleveland  et  al.  v, 
Bumham,  imp.,  698,  605 

7.  Comstock  v.  Scales,  7  Wis.,  159  (and  other  cases  holding^  that  a  chat- 

tel mortgage  of  goods  not  in  esse  or  of  after  acquired  goods  is 
inoperative),  distinguished.    Lanyon  et  ah  v.  Woodward,  652,  657 

8.  Dickerson  v.  State,  48  Wis.,  288  (as  to  v^prdict  in  trial  tor  murder), 

limited  and  explained.    Knoll  v.  State,  249,  257 

9.  Diedrich  v.  N.  W,  U.  Railxoay  Co.,  88  Wis..  219  (as  to  averments 

necessary  in  action  to  enjoin  taking  of  land  by  right  of  eminent 
domain),  distinguished.    Church  v.  Joint  School  District,  899,  404 

10.  F.  L.  db  T.  Co.  v.  Commercial  Bank,  11  Wis.,  207.    See  No.  7. 

11.  Fisher  v.  Shelver,  53  Wis.,  501.    See  No.  14. 

12.  Qoodno  v.  Oshkosh,  28  Wis.,  308.    See  No.  20. 

18.  HardeU  v.  McOlure,  2  Pin.,  289  (as  to  contracts  for  the  sale  of  chat- 
tels within  the  statute  of  frauds),  distinguished.    Meincke  v.  Folk, 

427,437 

14.  Horton  v.  Detoey,  53  Wis.,  413,  and  FisTier  v.  Shelver,  id.,  501.  (Gen- 
eral language  as  to  burden  of  proof  of  good  faith  in  conveyance 
from  husband  to  wife,  qualified  and  explained.  Semmens  v. 
Walters,  675 
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15.  Hunter  v.  Bonoorth,  48  Wia.,  588.    See  No.  7. 

16.  Ives  V.  Supervisors,  18  Wis.,  166  (as  to  liability  for  costs  of  suit  for 

penalty),  distinguished.    Preston  v.  Town  of  Koshkonong,  302, 204 

17.  Merchants'  Bank  v.  Chandler,  19  Wis.,  435.    See  No.  6. 

18.  Mowry  v,  W/iite,  21  Wis.,  417.    See  No.  7. 

19.  Nudd  V.  Wdls,  11  Wis.,  415.    See  No.  20. 

20.  Potter  V.  Railway  Co.,  23  Wia,  619;  Goodno  v.  Oshkosh,  28  id.,  306; 

and  Nudd  v.  Wells,  11  id.,  415  (as  to  power  of  trial  court  to  allow 
remission  of  excessive  damages),  distinguished.  Corcoran  v, 
Harran,  120,  125 

21.  Bead  v,  Morse,  84  Wis.,  315.    See  No.  24. 

22.  School  District  v.  Zink,  25  Wis.,  686  (so  far  as  inconsistent  with  the 

rule  that  a  trustee  depositing  money  in  his  individual  name  must 
himself  bear  the  loss  on  failure  of  the  bank),  overruled.  Williams, 
AdnVr,  v.  Williams  et  aZ.  800,  809 

28.  Single  v.  Phelps,  20  Wis.,  898.    See  No.  7. 

24.  Spaulding  v.  Railway  Co,,  83  Wis.,  582,  and  Read  v.  Morse,  84  id., 

815  (as  to  negligence  of  railway  company  in  communicating  fire 
from  locomotive),  distinguished.  Brusberg  v,  M,,  L,  S,  d  W. 
Railway  Co.  106,  110 

25.  State  v.  Moon,  41  Wis.,  684,  and  State  v.  Parish,  43  id.,  895  (as  to 

discharge  of  accused  from  custody  when  the  evidence  is  held  in- 
sufficient to  sustain  a  conviction),  distinguished.  Jackson  v.  State, 

589,  598 

26.  State  v.  Parish,  48  Wis.,  g&5.    See  No.  25. 

27.  Tewkfbury  v,  Schulenberg,  48  Wis.,  577  (as  to  evidence  of  quantity 

of  logs,  after  a  scalement),  distinguished.    Steele  v.  Shrtcker^  \M 

CRBiioRABi.    See  Jueisdiction,  2.    Statutes,  Consteuotion  of. 

Cestui  que  Trusts.    See  Parties,  5. 

Change  op  Grade  in  Streets.    See  Equity,  7. 

Change  op  Venue.    See  Criminal  Law,  etc.,  5. 

Charge  upon  Land.    See  Deed,  8,  9. 

Charters.    See  City  Charter.    License  Laws. 

Chattel  Mortgage.    See  Contracts,  5,  6.    Logs  and  Lumber,  8. 

CiRouiT  Court.    See  Encroachments,  8. 

CITIES. 

See  Appeal  (C).  Assessments.  Eminent  Domain.  Equity,  7.  Fnts- 
MAN,  1.  Injunction,  1.  Municipal  Corporations.  Municipal 
Ordinances.    Sidewalks. 

1.  Under  the  charter  of  the  city  of  Appleton  the  common  council 
could  not  let  a  contract  for  grading  and  grubbing  a  street  so  as  to 
make  the  expense  thereof  chargeable  upon  adjoining  lots,  without 
first  giving  notice  to  the  lot-owner,  requiring  him  to  do  the  work. 
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as  provided  in  said  charter;  nor  could  it  make  such  lots  charge- 
able for  work  done  by  the  contractor  not  in  accordance  with  uie 
plans  and  specifications  to  which  his  contract  refers,  as  for  a  sum 
allowed  him  by  the  council  by  way  of  compromise  for  work  not 
accepted  as,  nor  constituting  m  fact,  a  fulfillment  of  his  contract 
Hork  V,  Smith  et  al,,  67 

3.  Where  work  was  done  under  contract  on  a  street  in  said  city  with- 
out previous  notice  to  lot-owners  to  do  it,  and  was  not  done  in  ac- 
coroance  with  the  plans  and  specifications  adopted  by  the  city,  no 
tax  or  legal  charge  for  such  work  being  created  against  the  ad- 
joininsr  lots,  the  council  took  no  power  to  redsseas  the  amount 
upon  the  lots  under  ch.  71,  Laws  of  1874.  Ibid, 

[8.  Whether,  if  there  had  been  a  mere  want  of  notice  to  the  lot-own- 
ers, and  it  clearly  appeared  that  the  work  had  been  done  in  all 
respects  in  accordance  with  the  plans  and  specifications  adopted, 
and  that  the  amount  charged  was  only  a  fair  and  just  compensation 
for  the  work,  such  amount  might  be  reassessed  upon  the  lots  under 
the  statute,  not  considered.]  Ibid, 

City  Charter.  See  Appeal  (C).  Assessments,  1.  Cities.  Fireman, 
1.  Municipal  Corporations.  Municipal  Ordinances,  3,  8,  9. 
Sidewalks. 

"City  Printer."    See  Municipal  Ordinances,  9. 

Claims  against  Towns.    See  Pleading,  1,  2. 

Claims  against  the  State.    See  Secretary  of  State. 

CLOUD  UPON  TTTLK 

See  Equity,  7. 

One  who  seeks  to  vacate  tax  proceedings  as  a  cloud  upon  his  title  to 
land,  must  prove  such  title  if  it  is  controverted.  Brauns  v.  Citt[ 
of  Oreen  Bay,  118 

Co-employee.    See  Master  and  Servant.    Negugbnce,  4. 

Collateral  Security.    See  Evidence,  10. 

Commissions  to  take  Depositions.    See  Depositions,  1-8. 


COMMON  CARRIER. 

See  Bailment.    Garnishment,  3 

1.  It  is  well  settled  that  a  common  carrier  of  persons  or  property  can 

not  by  any  agreement,  however  plain  ana  explicit,  wholly  relieve 
itself  from  liability  for  injury  resulting  from  its  gross  negligence 
or  fraud.    Black  v.  Ooodnch  Transp,  Co.,  '  819 

2.  It  is  also  settled  that  in  order  to  exempt  the  carrier  from  liability, 

or  to  limit  the  extent  of  its  liability,  for  injury  caused  by  its  own 
negligence  of  any  kind,  the  contract  must  expressly  so  provide. 

Ibid, 

8.  A  contract  providing  that  in  case  of  loss  the  carrier  shall  be  liable 

to  pay,  as  damages,  a  specified  sum,  will  not,  without  an  express 

stipulation  to  that  effect,  relieve  the  carrier  from  liability  to  the 

full  amount  of  the  value  of  goods  lost  through  its  negligence.    Ibid, 
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4.  So,  the  words  <*  liquor  carried  at  val.  |20  per  bbl."  stamped  upon 
the  face  of  a  receipt,  if  they  can  be  construed  into  a  contract  to 
limit  the  liability  of  the  carrier  to  the  sum  of  $20  in  case  of  loss, 
must  be  so  construed  as  to  limit  such  liability  only  in  case  of  loss 
without  the  fault  of  the  carrier.  Ibid, 

6,  The  non-delivery  of  goods  intrusted  to  a  carrier,  and  its  admission 
that  the  same  are  lost  so  that  it  cannot  make  delivery,  are  pre- 
sumptive evideoce  of  negligence  on  its  part.  loid. 

Ck)MiiON  Council.    See  Appeal  (C).    Cities.    Judgment  (D.). 

Complaint.  See  Amendment  of  Pleading.  Foreclosure  of  Mort- 
OAOB,  3.  Deed,  9.  Equity,  4.  Judgment  ^G.),  7.  Master  and 
Servant.  Municipal  Ordinances,  1,  2.  Negug^cb,  1,  4 
Pleading. 

CoMFBOMisB.    See  CrriBS,  1.    Contracts,  8,  4 

Condemnation  of  I^and.  See  Assessments.  Eminent  Domain.  High- 
ways.   Injunction,  2. 

Condition  of  Relief  in  Equity.    See  Equity,  2. 

Conditions  Precedent  to  Action.  See  Insurance  against  Fire,  1, 2. 
Offer  of  Reward. 

Conditions  Subsequent  in  Deed.    See  Deed,  8,  9. 

Constitutional  Law.  See  Arbitration  and  Award,  5.  Justices' 
Courts.  Municipal  Courts,  1.  Partition  of  Water  Powers. 
Taxation,  2.    Witnesses,  1. 

Construction  of  Deed.    See  Deed,  2-11.    Equity,  8,    Eyidenob,  7. 

Consuls  of  U.  S.    See  Depositions,  8. 

*  CoNTmuANCB.    See  Practice,  2. 

CONTRACTS. 

See  Agency.  Common  Carrier.  Eminent  Domain.  Evidence,  8. 
Frauds,  Statute  of.  Insurance  against  Fire.  Logs  and  Lum- 
ber, 8, 4  Merger.  Municipal  Corporations.  Paupers.  Pay- 
ment, 4  Pleading,  5.  Vendor  and  Purchaser  of  Land. 
Warranty. 

K  In  an  action  to  foreclose  a  mortgage  given  to  secure  the  payment  of 
sums  to  become  due  on  a  contract  for  the  sale  of  a  certain  kind  of 
beer  to  the  defendants,  a  counterclaim  stating  that  by  the  contract 
the  defendants  were  to  have  the  exclusive  control  and  sale  of  such 
beer  in  certain  territory,  and  that  they  had  expended  large  sums 
of  money  in  establishing  the  business  of  selling  the  beer  there, 
and  alleging  a  breach  of  the  contract  in  that  particular  by  the 
plaintiffs,  is  held  to  state  facts  sufficient  to  constitute  a  cause  of 
action.  If  no  time  was  specified  for  the  continuance  of  such  ex- 
clusive right  of  sale,  the  contract  is  binding  in  that  respect  until 
terminated  by  one  party  upon  reasonable  notice  to  the  other. 
[What  would  be  the  rule  of  damages  for  such  a  breach  of  contract 
IS  not  determined.]    Voechting  et  ah  v.  Orau  et  cU,,  812 

2.  The  decision  in  Barnard  v,  Backhaus,  62  Wis.,  503,  as  to  the  inva- 
lidity of  Riming  grain  contracts,  approved,  and  the  doctrine  of  that 
case  re-amrmed.    Everingham  v,  meigJian,  854 


Digitized  by 


Google 


716  INDEX. 


8.  No  compromise  by  the  parties  of  differences  in  respect  to  clearly 
illegal  contracts  and  transactions  can  purge  them  and  produce  a 
valid  claim.    Mdchoir  v,  McCarty,  31  Wis.,  252.  IbicL 

4.  So  held,  where  the  contract  was  one  for  the  purchase  and  sale  of 

grain,  by  the  plaintiff  for  the  defendant,  in  form  for  future  de- 
very,  but  where  in  fact  no  grain  was  intended  to  be,  or  ever 
was,  received  or  delivered,  and  where,  a  difference  having  arisen 
between  the  i>arties  as  to  who  should  bear  the  losses  incurred  in 
such  speculation  and  paid  by  the  plaintiff,  it  was  agreed  that  a  part 
of  such  losses  so  paid  should  be  t>ome  bT  the  latter,  and  that  the 
balance  thereof  be  paid  to  him  by  the  defendant  Ibid, 

5.  In  a  contract  to  raise  a  crop  on  shares  the  parties  may  stipulate 

what  interest  each  shall  'have  in  the  crop,  or  that  the  legal  title 
shall  be  and  remain  in  one  of  them,  with  a  charge  upon  me  crop 
or  some  part  of  it  in  favor  of  the  other,  and  such  stipulations  will 
be  valid  as  between  themselves.  Comstock  v.  Scales,  7  Wis.,  159, 
and  other  cases  in  this  court  holding  that  a  chattel  mortgage  of 
goods  not  in  esse  or  of  after  acquired  goods  is  inoperative,  dis- 
tinguished.   Lanyon  etoLv,  Woodward,  65:8 

C.  A  contract  dated  January  24, 1879,  provided  in  substance  as  follows: 
'*  In  consideration  of  L.  &  Bro.  having  advanced,  furnished,  cred- 
ited, and  delivered  to  us,  P.  and  M.,  this  day,  67  bushels  of  flax- 
seed, I  hereby  agree  to  sow  the  same  for  him  ...  on  tiie  farm 
to  be  occupied  by  me  this  present  season,  and  also  to  deliver  to 
him,  on  or  before  December  1,  1879,  83  42-56  bushels  of  flaxseed. 
If,  in  case  of  failure  of  crop,  and  I  am  unable  to  pay  him  tiie 
83  42-56  bushels  of  flaxseed  at  said  time,  I  hereby  agree  to  pay 
him,  on  demand,  the  value  that  said  seed  would  be  to  him  in 
money  at  the  time  of  demand,  with  interest  from  the  time  said 
seed  should  have  been  delivered.  I  further  agree  to  harvest  the 
entire  product  of  said  flaxseed,  .  .  .  and  deliver  to  him,  the ' 
said  L.  &  Bro.,  the  entire  crop  of  flaxseed  to  be  raised  by  me  this 
season  on  or  before  December  1,  1879,  and  at  the  same  time  to 
sell  my  entire  crop  of  flaxseed  to  him  at  a  price  25  cents  per  bushel 
less  than  the  market  price  in  Chicago  on  the  same  day.  In  case 
the  said  L.  &  Bro.  makes  me  any  further  advances,  they  are  to  be 
settled  in  flaxseed  at  the  same  price,  with  interest  until  paid;  it 
bein^  hereby  expressly  agreed  and  understood  that  the  seed  so 
furnished,  and  the  entire  crop  to  be  raised  from  the  said  advanced 
seed,  imtil  delivered  and  settled  for  as  above,  shall  be  and  remain 
the  property  of  said  L.  &  Bro.,  and  to  be  kept  and  held  by  me  as 
his  agent,  and  in  no  other  way.'*  On  the  contract,  imder  the  same 
date,  was  indorsed:  "  Received  on  the  within  contract  the  sum  of 
$14,  to  be  taken  out  of  the  price  of  said  flaxseed,  togpether  with  10 
per  cent,  interest  from  date."  In  an  action  of  replevin,  commenced 
October  18,  1879,  by  L.  &.  Bro.  ag^ainst  one  who  had  acquired  the 
rights  of  P.  in  the  crop,  with  notice  of  the  contract,  hetH: 

(1)  The  contract  is  substantially  one  for  the  raising  of  crops  on 
shares. 

(2)  The  legal  title  to  the  whole  crop  was  in  L.  &  Bro.,  subject 
to  their  obligation  to  pay  for  all  in  excess  of  83  42-58  bushels. 

(8)  L.  &  Bro.  might  claim  a  delivery  of  the  83  42-56  bushels  when- 
ever the  flaxseed  was  ready  for  delivery,  even  before  December  1, 
1879.  But  the  delivery  of  the  balance  of  the  crop  before  December 
1st  was  at  the  option  of  P.  and  M.,  and  the  same  was  not  subject 
to  be  replevied  before  that  date. 
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(4)  The  entire  crop  having  been  d^vered  to  the  plaintiffs  by 
the  offioer  serving  the  writ,  and  by  them  sold,  the  defendant  was 
entitled  to  judgment  for  the  value  of  his  interest  in  the  excess  over 
88  42-56  bushels  on  December  1,  1879,  less  the  sum  of  f  14  and 
interest,  indorsed  on  the  contract 

Cassoday,  J.,  dissents  from  ttie  construction  given  to  the  con- 
tract, holding:  (1)  There  was  an  absolute  sale  to  P.  and  M.  of  the 
flaxseed  furnished  to  them.  (2)  The  contract  was,  in  effect,  a 
mortgage  upon  the  seed  so  furnished  to  secure  pjayment  therefor, 
and  for  any  other  advances  thereafter  made,  with  an  attempt  to 
make  a  mortgage  upon  the  future  crop  not  then  in  existence. 
(8)  As  a  mortgage  upon  the  future  crop  the  contract  was  inoperative. 
It  amounted  merely  to  an  executory  contract  to  sell  the  crop  to  L. 
&  Bro.,  and,  before  delivery,  vested  in  them  no  title  which  would 
entitle  them  to  replevy  such  crop.  Ibid, 

CONTRIBUTORY  NEGLIGENCE.      See  NEGLIGENCE.      RAILROADS,  5. 

CONVERSION. 

See  Logs  and  Lumber,  8. 

1.  In  an  action  for  a  conversion  of  chattels,  defendant  cannot  ques- 
tion the  title  of  the  person  under  whom  both  parties  claim  unless 
deprived  of  his  possession  by  one  having  a  title  superior  to  that. 
Steele  v,  SchHcTcer,  134 

%  Where  there  is  no  proof  of  an  actual  conversion,  a  presumptive 
conversion,  evidenced  by  a  refusal  to  deliver  the  property  of  an- 
other upon  demand,  is  waived  by  the  subsequent  conduct  of  the 
parties,  where  it  appears  that  there  was  an  offer  to  deliver  the  prop- 
erty unconditionally  on  the  terms  fixed  by  the  owner;  that  such 
offer  was  repeated  several  times  and  the  delivery  prevented  by  the 
negligence  and  sickness  of  the  owner,  and  by  no  fault  of  the  other 
party;  that  by  the  consent  of  the  other  party  the  owner  took  away 
part  of  the  property,  when  he  was  unable  at  the  time  to  pay  what 
he  admitted  was  a  lawful  charge  upon  it;  and  that  there  was  an 
agreement  that  the  residue  of  the  property  should  be  delivered  and 
tlie  charge  thereon  paid,  the  performance  of  which  was  prevented 
by  the  refusal  of  the  owner  to  give  a  receipt  in  full  on  account  of 
the  property.    Lander  v,  Bechtel,  598 

8.  After  the  first  offer  so  made  to  return  the  property,  an  action  for 
the  conversion  could  not  be  maintained  without  another  demand 
and  refusal  to  return.  Ibid, 

4.  Whether  the  exaction  from  the  owner,  of  a  receipt  in  full  on  account 

of  the  property,  would  have  been  reasonable  in  view  of  the  nego- 
tiations and  relative  situation  of  the  parties  and  of  apprehended 
or  threatened  litigation,  was  a  question  properly  submitted  to  the 
jury  for  its  determination.  Ibid, 

5.  An  instruction  to  the  effect  that  a  demand  and  refusal  to  deliver 

"were  not  in  themselves  an  actual  conversion,  but  only  evidence 
of  it,"  field,  not  erroneous.  Ibid. 

Convey ANCB.  See  Adverse  Possession,  1.  Deed.  Eqitity,  5,  8. 
BviDBNCB,  7.  Fraudulent  Conveyance.  Married  Woman. 
Mortgage,  8.  Partnership,  2.  Tax  Certificates.  Tax  Deed. 
Vendor  and  Purchaser  op  Land. 

Convicts  as  witnesses.    See  Witnesses. 
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CORPORATIONS. 

1.  Private  Corporations. 

See  Banks  and  Banking.  Insubancb  against  Fibb.  Master  and 
Servant.  Railroads. 
1.  Independent  of  the  statute  and  at  common  law,  a  court  of  equity 
had  no  power  to  dissolve  a  corporation  and  sell  and  divide  iu 
property  at  the  suit  of  an  individual  stockholder,  in  bis  own  behalf 
and  in  his  own  name.    Strong  v.  McCagg,  imp,,  624 

3.  There  is  no  statute  in  this  state  authorizing  one  of  several  stock- 
holders to  maintain  a  bill  in  equity  in  his  own  name  or  in  the  name 
of  the  state,  without  leave  being  first  granted  therefor  by  this 
court,  to  dissolve  a  corporation  and  convert  its  property  ijito 
money  and  then  divide  the  same  among  a  portion  of  the  stock- 
holders; and  in  the  absence  of  such  a  statute  such  a  suit  cannot  be 
maintained.  Ibid, 

2,  Municipal  Corporations, 

See  Cities.     Municipal  Ck>RPORATioNB.     Municipal  Ordinances. 
Towns. 

COSTS. 

See  Garnishment,  8.    Judgment  (F.).    Municipal  Ordinances,  8,  4. 
Practice,  3.    Vendor  and  Purchaser  op  Land,  2, 

1.  Where,  by  authority  of  the  district  attorney  of  a  county,  a  suit  was 

broujrht  aj^ainst  P.,  in  the  name  of  the  stato,  to  recover  the  penalty 
prescribed  by  the  R.  S.  of  1858  for  wilfully  obstructing  a  high- 
way in  a  town  of  said  county,  and  judgment  went  in  favor  of  P. 
for  co^ts,  the  town  was  not  liable  for  such  costs;  the  penalty,  if 
recovered,  not  being  payable  to  it,  and  no  statute  declaring  it  hable. 
Prenton  v.  Town  of  Koshkonong,  203 

2.  An  action  to  enforce  a  lien  is  equitable  in  its  nature  and  the  court 

may  exercise  a  discretion  in  withholding  or  imposing  costs.     But 

,    suoh  discretion  should  be  based  upon  eauitable  considerations  and 

not  arbitrarilv  exercised,  especisuly  where  the  statute  expressly 

gives  costs.    Weston  et  al,  v,  Olson,  imp,,  613 

8.  In  an  action  by  subcontractors  to  enforce  a  lien  for  building  mate- 
rials furnished  to  the  principal  contractor,  where  the  owner  of  the 
premises,  on  receiving  the  statutory  notice  of  plaintiffs*  claim,  ex- 
pressed no  willinnjness  to  pay  the  amount  due  from  him  to  the 
principal  contractor,  but  by  his  action  necessitated  the  commence- 
ment of  the  suit  and  its  prosecution  to  judgment,  the  plaintiffs  are 
entitled  to  coiits.  Ibid. 

COUNTERCLAIM 

See  Contracts,  1.    Equity,  6. 

1.  In  an  action  to  recover  a  certain  sum  alleged  to  have  been  obtained 
by  defendant  from  plaintiff  by  duress  of  imprisonment  upon  a 
void  warrant  for  fornication  with  a  daughter  of  defendant,  and 
by  threats  of  further  prosecution  for  the  same,  the  answer  set  up 
a  counterclaim  for  the  debauchery  of  defendant's  said  daughter, 
and  getting  her  with  ciiild,  by  which  defendant  had  lost  her  serv- 
ices, etc.  Held,  that  the  cause  of  action  so  alleged  in  the  answer 
did  not  *'  arise  out  of  the  transaction  set  forth  in  the  complaint  as 
the  foundation  of  the  plaintiff's  claim,"  and  was  not  **  conn  -cted 
with  the  subject  of  the  action,"  and  was  not  pleadable  as  a  counter- 
claim thereto,  though  plaintiff  was  alleged  to  be  insolvent.  Heck" 
man  v.  Swartz,  173 
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2.  The  object  of  the  rale  that  a  counterclaim  must  be  pleaded  as  such 
and  be  so  denominated  ("Stotoell  v.  Eldred,  89  Wis.,  614;  R.  S.,  sec. 
2656),  is  to  prescribe  an  uniform  test  for  ascertaining  whether  mat- 
ters stated  in  an  answer  constitute  a  coimterclaim  or  are  a  de- 
fense merely,  thus  giving  the  plaintiff  a  safe  guide  for  his  future 
pleadings  or  proceedings.     Voechting  et  ah  v.  Qrau  et  aZ.,  813 

8.  If  the  plaintiff  treats  the  answer  as  a  counterclaim  by  demurring 
to  it  as  such,  and,  after  the  demurrer  is  overruled,  by  interposing 
a  reply,  he  thereby  waives  his  right  to  object  that  it  does  not  con- 
tain a  coimterclami,  because  the  matters  alleged  therein  are  not 
80  denominated.    Sdleck  v.  Qriswold^  49  Wis.»  89.  Ibid, 

CJOTJNTIES.    See  Taxation,  2. 

County  Clerk.    See  Tax  Cbbtificatbs. 

County  Tbeasureb.    See  Tax  Certificates,  2. 

COURT  AND  JURY. 

See  Account  Stated,  8.     Conversion,  4.     Damaoes,  2,  8.    Deed,  6. 
Instructions  to  Jury.    Railroads,  2,  5,  6.    Sidewalks,  1. 

1.  The  credibility  of  testimony  is  to  be  determined  bv  the  jury,  and 

not  by  the  court     Bruaberg  v,  Jf.,  L,  S.  <fc  W.  itauway  Co.,     106 

2.  In  an  action  for  ^oods  sold  and  delivered,  the  defense  being  pay- 

ment to  the  plaintiffs*  agent,  the  bill  of  the  goods  which,  after  being 
sent  by  the  plaintiffs  to  the  defendant,  had  b<^n  receipted  in  theii^ 
name  by  the  plaintiffs*  agent,  was  introduced  in  evidence.  Upon 
the  face  of  the  bill  appeared  the  words  **  agents  not  authorized  to 
collect,"  in  print,  and  through  these  words  was  drawn  a  pen  line, 
as  an  erasure.  The  testimony  on  behalf  of  the  plaintiffs  was  that 
the  erasure  was  not  there  when  the  bill  was  sent;  and  of  the  de- 
fendant, that  it  was  there  when  the  bill  was  paid  by  him  to  the 
agent,  and  that  neither  the  words  nor  the  erasure  were  observed 
when  it  was  received.    After  both  parties  had  rested  and  the 

Elaintiff's  counsel  had  presented  his  case  to  the  jury,  the  judge 
efore  whom  the  case  was  tried  said:  **  I  have  just  discovered  a 
thing  myself,  and  in  the  interest  of  justice  I  want  to  examine  a 
witness."  He  then  called  the  court  reporter,  who  testified  that  in 
his  opmion  the  line  of  erasure  and  another  part  of  the  bill  were 
made  with  the  same  ink  and  the  same  pen,  and  upon  cross  exam- 
ination said  that  he  could  not  say  that  they  were  made  with 
the  same  pen,  but  that  the  ink  was  similar  and  that  they  could 
have  been  made  by  the  same  pen  held  differently.  The  jury  were 
instructed  to  examine  the  bill,  and,  in  determining  whether  the 
erasore  was  made  when  the  bill  was  sent,  to  *'  take  tne  evidence  of 
the  expert  which  has  been  |^ven  you,  who  testifies  that  in  his 
opinion,  after  being  engaged  m  this  business  some  fourteen  years, 
.  .  .  the  pen  and  ink  which  made  the  erasure  ...  is  the 
sam6  that  wrote  "  the  other  words  referred  to  on  the  bilL  Held, 
that  the  manner  of  announcing  his  **  discovery"  and  the  strong 
language  used  by  the  judge  in  enforcing  the  slight  testimony  (3 
the  expert  must  have  made  a  forcible  impression  on  the  jury  far 
beyond  the  real  character  and  importance  of  the  evidence,  and 
probably  influenced  them  to  find  a  verdict  for  the  defendant.  Me- 
Kindly  et  cU.  v.  Dunham,  515 

<<  Cranberry  Laws."    See  Arbitration  and  Award,  5. 
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CRIMINAL  LAW  AND  PBACTICE. 

See  JusncBS  of  the  Peace.    Municipal  Ordinancbs,  5,  0. 

1.  On  a  trial  for  murder,  where  the  evidence  relied  upon  by  the  prose- 

cution was  mainly  circumstantial,  a  person  called  as  an  expert 
testified,  against  objection,  that  he  had  made  a  comparison  of  hair 
taken  from  the  head  of  the  deceased  with  hair  found  (together 
with  blood)  upon  a  wheelbarrow  belon^g  to  the  accused;  that 
such  comparison  was  founded  on  his  experience,  he  having 
made  a  very  careful  study  of  hair;  and  that  the  hair  was  precisely 
the  same  in  length,  magnitude  and  color,  and  in  every  other  re- 
spect, 8o  that  any  person  could  have  told  it  as  ioell  as  himself;  and 
he  added  that,  as  the  result  of  that  comparison,  he  could  say  that 
**  it  was  from  the  head  of  the  same  person."  Held,  that  the  state- 
ment last  recited  was  improperly  admitted  in  evidence,  as  it  ap- 
pears to  have  been  based  merely  upon  facts  open  to  common 
observation,  and  undertook  to  determme  a  question  which  was  for 
the  jury.    Knoll  v.  The  State,  249 

2.  Where  a  m^ical  witness  has  testified  as  from  his  own  knowledge 

and  experience  to  a  matter  which  is  within  his  province  as  an  ex- 
pert (as  that  blood  stains  were  caused  bv  human  olood  corpuscles), 
he  cannot  be  impeached  by  reading  to  the  jury  extracts  from 
medical  ttx>rk$.  Ibid, 

8.  In  criminal  as  in  civil  trials  this  court  reviews  the  instructions 
given  to  the  jury  only  so  far  as  exceptions  have  been  taken 
thereto.  •  Ibid, 

4.  The  decision  in  Dickerson  v.  The  State,  48  Wia,  288,  that  it  was  not 

error  to  instruct  the  jury  that  their  verdict  must  either  be  "guilty 
of  murder  in  the  first  degree."  or  '*  not  guilty,"  applies  only  to 
cases  in  which  there  is  no  evidence  to  sustam  a  conviction  for  any 
lower  grade  of  homicide.  Ibid, 

5.  After  information  for  rape  filed  in  the  municipal  court  of  Dane 

county,  the  accused  demanded  a  trial  in  l^e  circuit  court  for  that 
county,  pursuant  to  the  statute  (R.  S.,  sec.  2516);  and  after  the 
cause  was  transmitted  to  that  court,  he  obtained  a  change  of  the 
place  of  trial  to  the  circuit  court  for  Rock  county.  Held,  that 
the  latter  court  had  thereafter  power  to  order  a  further  return  to 
be  made  to  it  by  said  municipal  court    Noonan  v.  The  State,    258 

6.  A  return  made  by  the  derk  of  the  municipal  court,  under  the  seal 

of  the  court,  is  correct  in  form,  and  must  be  presumed  to  have 
been  made  by  direction  of  the  judge  of  said  court.  R.  S.,  8ec& 
2516,  2519.  Ibid, 

7.  An  expert  witness  for  the  prosecution,  having  testified,  that,  on  ex- 

amining the  prosecutrix  several  days  after  the  rape  was  aUefi^ed  to 
have  been  committed,  he  found  her  sexual  or^;ans  inflamea,  fur- 
ther stated,  against  objection,  that  in  his  opimon  such  inflamma- 
tion **  was  produced  by  her  having  a  violent  connection."  Held, 
that,  though  the  witness  might  properly  have  stated  what  effects 
might  result  from  a  rape,  the  testimony  as  admitted  usurped  the 
province  of  the  jury.  Ibid, 

8.  An  information  under  sec.  4376,  R.  S.,  which  charees  the  defendant 

with  unlawfully  and  feloniously  making  an  assatut  upon  S.,  "  said 
defendant  being  then  and  there  armed  with  a  dangerous  weapon, 
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to  wit,  a  revolver  pistol,  with  intent  then  and  there  to  kill  and 
murder  said  S.,"  is  not  bad  (on  motion  in  arrest  of  judgment)  for 
failing  to  charge  that  the  assault  was  made  "  with  malice  afore- 
thought," or  "with  a  premeditated  desi^  to  kill  and  murder 
said  8.,"  nor  for  failing  to  allege  that  the  pistol  was  '*  loaded  with 
powder  and  a  leaden  bullet"  R.  S.,  sees.  465»,  4669.  CroM  v.  The 
State,  261 

9.  There  was  no  error  in  refusing  to  instruct  the  jury  that  the  inten- 
tion of  the  deceased  could  not  be  inferred  from  his  acts,  or  that 
they  should  acquit  him  unless  convinced  **  beyond  any  doubt"  of 
his  intention  to  kilL  Ibid, 

10.  Where  the  proof  was  that  S.  (the  person  assaulted)  was  shot  in  the 

head,  there  was  no  error  in  charging  that  if  the  jury  believed  that 
defendant,  **  having  a  deadly  weapon,  a  pistol  or  revolver,"  **  went 
to  the  door  and  then  turned  around  and  deliberately  shot"  S., 
they  would  be  justified  in  presuming  that  he  intended  to  take  S.*8 
life.  Tbid, 

11.  Evidence  was  admitted  tendings  to  show  that  defendant  was  in  some 

degree  intoxicated,  and  the  jury  were  instructed  that  if  they  be- 
lieved that  he  was  frenzied  from  the  use  of  liquor,  so  that  he  was 
incapable  of  knowing  what  he  was  doing,  they  would  be  justified 
in  acquitting  him,  and  that  they  were  to  take  all  the  circum- 
stances together,  and  see  whether  he  had  acted  with  deliberation. 
No  more  definite  instruction  was  asked  for  defendant.  Held^' 
that  there  was  no  error  in  further  charging,  that  '*  drunkenness  is 
no  excuse  for  crime."  Ibid, 

12.  On  defendant's  motion  to  set  aside  the  verdict  against  him  for  mis- 

conduct of  the  sheriff  in  respect  to  the  jury,  no  proof  was  offered 
of  such  misconduct,  and  the  motion  was  denied;  and  defendant's 
subsequent  motion  for  leave  to  file  affidavits  of  the  alleged  mis- 
conduct, at  any  time  during  the  term,  nunc  pro  tunc,  was  also 
denied.    Held,  no  error.  Ibid, 

13.  In  an  information  for  burglary  the  name  of  the  owner  of  the  build- 

ing entered  must,  if  known,  be  explicitly  stated,  and  must  be 
proven  as  laid.    JacksdH  ik  The  State,  689 

14.  Evidence  that  a  dwelling-house  in  which  a  burglary  was  committed 

is  the  "  Drake  House,"  is  a  '^  house  kept  by  Mr.  Drake,"  and  that 
**Mr.  Drake  lives  there,"  is  insufficient  to  sustain  a  conviction 
under  aninformati<Hi  charging  a  burglarious  entry  of  the  dwelling- 
house  of  WiUiam  Drake.  Ibia, 

15.  In  such  case,  there  is  not  a  mere  variance  which  can  be  remedied  by 

amendment  If  the  Christian  name  of  the  owner  of  the  dwelling- 
house  were  stricken  out  in  order  to  make  the  pleading  and  proof 
correspond,  the  information  would  then  be  bad  because  it  did  not 
state  the  name  of  such  owner  with  certainty  to  a  conmion  intent. 

Ibid. 

16.  In  such  case,  where  the  accused  has  been  found  guilty  as  charged 

in  the  information,  a  sentence  of  imprisonment  for  three  years  in 
the  house  of  correction  of  Milwaukee  county  cannot  be  sustained 
under  a  count  in  the  information  char^ig  larceny  by  stealing 
property  not  exceeding  f  100  in  value.  The  limit  of  punishment 
for  that  offense  is  imprisonment  for  one  year.  Ibid, 

17.  In  such  case  the  accused,  having  moved  for  a  new  trial  after  convic- 

tion, is  not  entitled  on  the  reversal  of  the  judgment  of  the  court 
below  to  Be  discharged  from  custody.  State  v,  moon,  41  Wis.,  684, 
and  State  v.  Parish,  43  id.,  395,  distinguished.  Ibid, 
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Criminal  Pleading.    See  Cbdonal  Law,  etc.,  8, 18, 15, 16. 
Croppino  on  Shares.    See  Contracts,  5,  6. 
Cros%  Examination.    See  Evidence,  3. 

DAMAGES. 

See  Common  Carrier,  3,  4.    Contracts,  1.    Instructions  to  Jury,  1. 

1.  The  fact  that  an  assault  and  battery  were  induced  by  personal  abuse 

of  the  assailant  by  the  party  assaulted,  may  be  considered  in  oiiti- 
f^tion  of  punitory f  but  not  of  actvid,  damages,  which  include 
those  allowed  for  mental  and  bodily  suffering.  Corcoran  v.  Har- 
ran,  120 

2.  In  actions  of  tort,  as  well  as  tiiose  upon  contract,  where  the  dam~ 

a^ea  allowed  by  the  jury  are  clearly  excessive,  the  trial  court  may 
either  grant  a  new  tnal  absolutely,  or  permit  plaintiff  to  remit  the 
excess,  and,  in  case  he  does  so,  order  the  veroict  to  stand  for  the 
residue.  But  the  damages  allowed  by  the  verdict  should  not  be 
treated  as  excessive,  unless  they  are  such  as  to  create  the  belief 
that  the  jury  may  have  been  misled  by  passion,  prejudice  or 
Ignorance.  Ibid, 

8.  Where  (as  in  this  case)  the  trial  court  erred  in  interfering  with 
the  verdict,  the  defendant  cannot  complain  of  an  order  permitting 
it  to  stand  for  a  less  sum.  Ibid. 

4.  Damages  in  an  action  for  a  false  imprisonment,  held  to  be  excessive. 
Marahall  et  ux.  v.  Heller,  803 

6.  In  an  action  to  recover  damages  in  respect  of  the  death  of  a  person 
caused  by  the  wrongful  act  or  neglect  of  another,  if  the  widow 
survive  the  deceased,  the  damages  sustained  by  her  alone  are  all 
that  can  be  recovered  under  the  statute.  Schadewaldy  AdnCr^ 
V,  M.,  L.  S.  <&  W.  Railxjoay  Co.,  5S» 

Dams.    See  Partition  op  Water  Powers. 

Death  from  wrongful  act,  etc.    See  Damages,  5.    Railroads,  8. 

Deceit.    See  False  Representations. 

Debt  or  Demand  not  Due.    See  Attachment. 

DEED. 

See  Equity,  5, 8.  Evidence,  7.  Fraudulent  Conveyance.  Married 
Woman.  Mortqaoe.  Tax  Deed.  Vendor  and  Purchaser  of 
Land. 

1.  Upon  all  the  pleadings  filed  in  this  case,  i^  should  be  treated  as  an 
admitted  fact  that  the  mortgage  here  sought  to  be  set  aside  by  an 
attaching  creditor  of  the  mortgagor  was  not  delivered  to  the 
mortgagee  at  the  time  when  it  was  recorded;  and  the  presumption 
of  delivery  (if  any)  arising  from  the  record  being  thus  overcome, 
the  burden  was  on  defendants  of  showing  an  actual  delivery  before 
the  land  was  attached.    Harmon  v,  Myer,  Adm'x,  imp.,  85 

2.  M.,  being  absolute  owner  of  certain  land,  conveyed  it  by  a  deed  which 
declares  in  the  granting  clause  that  he  '*  releases,  quit-claims  and 
conveys  to  (plaintiff)  and  its  successors  and  assigns  forever,  all  his 
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claim,  right,  title  and  interest  of  eveir  name  and  nature,  legal  or 
equitable,  in  and  to  "  said  land.  A  subsequent  clause  declares  that 
**  the  interest  and  title  intended  to  be  conveyed  by  this  deed  is  only 
that  acquired  by  said  M.  by  virtue  of "  a  certain  described  deed 
previouslv  executed  to  him,  and  which  (it  is  here  assumed)  con- 
veyed to  him  only  an  imdivided  half  of  the  land.  Hdd,  that  the 
two  clauses  are  inconsistent;  that  the  granting  clause  must  pre- 
vail; and  that  M.'s  whole  interest  in  the  land  passed  by  the  deed. 
O.  B.  <Sb  Miss.  Caned  Co.  v.  Hewett,  Jr.,  et  a/.,  96 

'^.  A  deed  of  land  with  certain  specified  fixtures  and  personal  property 
thereon  provided  that  the  grantor  should  have  the  right  to  occupy 
the  premises  for  thirty  days,  and  within  that  time  to  remove 
therefrom  all  the  property  not  specially  conveyed,  but  without  in- 
terfering with  the  grantee's  right  to  enter  upon  the  premises 
during  the  same  time  for  the  purpose  of  making  repairs  and  im- 
provements. Heldy  that  this  gave  the  grantor  no  rignt  to  remove 
from  the  premises  any  of  the  property  conveyed  to  the  grantee, 
nor  did  it  deprive  the  latter  of  the  right  to  the  possession  thereof 
during  the  period  named.    Kirch  v.  Davies,  287 

4.  A  deed  of  land  "  with  the  buildings  thereon  **  (which  were  used  for 

manufacturing  purposes),  and  also  of  certain  described  articles  of 
"property  connected  with  or  situated  in  or  about  the  premises," 
including  specifically  artllcles  which  were  clearly  fixtures  as  well 
as  certain  personal  property,  and  allowing  the  grantor  tliirty  days 
to  remove  from  the  premises  **all  property  not  specially  con- 
veyed "  thereby,  construed  as  conveying  none  of  the  trade  fixtures 
not  specified.  Ibid. 

5.  Whether  an  iron  cylinder  (called  a  "  cupola  ")  which  is  used  in  melt- 

ing metal,  and  is  set  in  solid  masonry  on  the  foundation  of  and 
partly  under  the  chimney,  with  which  it  is  closely  connected,  and 
IS  lined  with  mortar  which  freauently  bums  out  and  is  rejjlaced 
with  new  mortar — is  a  mere  nxture,  or  a  part  of  the  building 
itself,  quosre.  Ibid. 

G.  Whether  counter-shafts,  connecting  with  the  main  shaft  certain  of 
the  machines  conveyed,  constituted  a  portion  of  such  machines, 
was  a  question  of  fact  for  the  jury.  IbUL 

T.  A  clause  in  the  deed,  conveying  *'  all  belts  and  pulleys  belonging  to 
or  connected  with  the  machinery  and  machines  "  conveyed,  Ae/a  to 
include  all  belts  and  pulleys  used  in  the  distribution  of  power 
from  the  engine  to  said  machines.  Ibid. 

H.  Conditions  subsequent  which  work  a  forfeiture  are  not  favored  in 
the  law;  and  a  provision  in  a  deed  or  will  which,  as  a  part  of  the 
consideration,  requires  the  payment  of  money  to  third  persons  by 
the  grantee  or  devisee  within  a  fixed  time  after  the  title  and  right 
of  possession  vest  in  him,  will  be  construed  to  be  Merely  a  charge 
upon  the  land,  unless  a  different  intent  is  apparent,  or,  in  case  of 
a  deed,  the  language  is  so  clear  as  to  leave  no  room  for  construc- 
tion or  doubt     Wier  et  al.  v.  Simmons  et  al.,  061 

9.  The  complaint  alie^  that  in  a  deed  to  F.  R.  for  his  life  it  was  pro- 
vided that  upon  his  death  the  Amd  should  become  the  property  of 
N.  B.  (son  ox  F.  B.),  his  heirs  and  assigns,  such  remainder  being  by 
said  deed,  however,  made  subject  to,  and  being  conveyed  to  said 
N.  R.  upon,  the  express  oondition  that  he  or  his  heirs  pay  certain 
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sums  of  money  within  five  years  after  the  death  of  F.  R. ;  and  that 
the  deed  was  aalv  recorded.    Held: 

(1)  The  deed  should  be  construed  so  as  to  vest  the  title  in  N.  R. 
after  tl^  death  of  his  father,  not  subject  to  forfeiture,  but  subject 
to  the  payment  of  the  money  within  the  specified  time. 

(3)  The  sums  of  money  so  to  be  paid  are,  in  equity,  a  charge  or 
lien  on  the  land;  and  all  persons  cutiming  title  to  the  land  under 
conveyances  from  N.  R.  and  F.  R.  executed  before  such  sums  be- 
came due,  hold  the  same  subject  to  such  lien.  Ibid, 

10.  A  deed  with  a  description  otherwise  imcertain  should  be  construed 
with  reference  to  the  actual  rightful  state  of  the  property  at  the 
time  of  its  execution,  and  extrinsic  evidence  of  that  state  is  ad- 
missible to  aid  in  the  construction.  McMillan  et  al,  v»  Wehle 
et  al,  685 

11.  A  description  of  a  lot,  as  in  "  Camerons,  Dunns  &  Dousmans  addi- 
tion to  the  village  of  La  Crosse,''  is  held  to  substantially  describe 
a  lot  in  **  C.  &  F.  J.  Dunn,  H.  L.  Dousman  and  Peter  Cameron's 
addition  to  the  town  of  La  Crosse."  Ibid. 

Default,  Skttino  Aside.    See  Judgment  (G.),  1-3,  6,  7. 

Deficiency,  Prayer  for  Judgment  for.    See  Foreclosure  of  Mort- 

GAQE,  8. 

Definitions.    See  Word  and  Phrases. 

Delivery  of  Chattel.    See  Bailment,  1,  2.    Sale  of  Chattels,  2. 

Delivery  of  Deed.    See  Deed,  1.    Evidence,  4. 

DEMAND. 

See  Conversion,  2,  8,  5. 

By  the  course  taken  by  both  parties  in  this  case,  and  especially  in 
view  of  the  fact  that  the  objection  is  made  for  the  first  time  in  the 
supreme  court,  the  case  is  taken  out  of  the  rule  that  in  an  action 
for  money  had  and  received  to  the  use  of  the  plaintiff  a  demand 
must  be  alleged  and  proved.    RtuUi  et  al.  v,  BeUet  aL,  503 

DEMURRER. 

See  Appeal  (A.),  8.    Counterclaim,  8.    Nbgligencb,  8.    PLSADniG,  1« 
8,  4,  9.    Practice,  1. 

The  fact  that  the  alle^tions  of  a  complaint  do  not  entitle  the 
plaintiff  to  all  the  rehef  prayed  for,  is  not  ground  of  demurrer  if 
the  complaint  states  a  cause  of  action  for  which  judgment  may 
be  taken  as  a  part  of  the  relief  demanded.    Moritz  v,  Splitt,     441 

Deposit  of  Trust  Funds.    See  Trusts  and  Trustbe& 

DEPOSmONa 

See  Evidence,  12. 

1.  A  dei>osition  may  be  returned  to  the  commissioner  for  coirection  by 
signing  his  name  as  commissioner  instead  of  with  his  official  title. 
Semmens  v,  Walters  675 
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2.  It  is  suggested,  but  not  decided,  that  the  statute  contemplates  the 
issue  of  commissions  to  unofficial  persons  not  otherwise  authorized 
to  take  depositions,  and  only  to  persons  in  another  state  or  territory 
of  the  Union.  Ibid, 

8.  A  consul  of  the  United  States  may  take  depositions  without  a  com- 
mission; and  it  is  questionable  whether,  when  a  commission  is 
issued  to  him  and  proper  notice  given,  the  strict  rules  of  takii^ 
depositions  by  commissioners  should  be  applied.  Ibi£ 

4  Defects  and  irregularities  in  taking  depositions,  and  in  the  exami- 
nation of  witnesses  thereon,  will  be  disregarded  if  they  are  merely 
formal,  and  do  not  affect  the  rights  of  the  parties.  I  bid. 

5.  It  is  a  matter  of  discretion  to  admit'  or  suppress  dep^ositions  taken 

under  a  commission,  even  where  there  has  oeen  an  irregularity  in 
examination  of  witnesses.  Ibid, 

6.  If  the  residences  of  the  witnesses  are  stated  in  the  notice  accom- 

panying the  interrogatories,  though  not  in  the  caption  to  such 
mterrogatories,  it  is  a  substantial  compliance  with  the  statute. 
R.  S.,  sec.  4114.  '  Ibid. 

7.  A  deposition  will  not  be  suppressed  because  the  last  interrogatory 

was  not  answered,  where  it  appears  that  the  opposite  party  coiild 
not  be  prejudiced  by  such  omission.  Ibid. 

DESCRipnoN  m  Dbed.    See  Deed,  2,  7,  10, 11. 

Disallowance  op  Claim.    See  Appeal  (C).    Secretary  of  State. 

Discharge  prom  Custody.    See  Criminal  Law,  etc.,  17. 

Disoharqe  of  Mortoagb.    See  Foreclosure  of  Mortgage,  2.  Mort- 
gage, 8. 

Discretion.    See  Depositions,  5.    Judgment  (Q.),  1-5.    Jurors,  3,  4. 
Practice,  2.    Statutes,  Construction  op. 

Dismissal  of  Appeal.    See  Practice,  5,  7. 

Dissolution  of  Corporation.    See  Corporations. 

Drainage.     See  Flowage  op  Land.  . 

Drunkenness,  as  an  excuse  for  crime.    See  Criminal  Law,  etc.,  11. 

Duplicity  in  Appeal.    See  Appeal  (A.),  4,  6. 

"  Duty"  and  " Line  op  Duty.*'    See  Fireman,  2,  8. 

Ejectment.    See  Adyerse  Possession.    Eyidencb,  4.    Praotice,  8. 

EMINENT  DOMAIN. 
See  Assessments,  1.    Highways.    iNJUNcrnoN.    Pleading,  6. 

The  officers  of  a  city  cannot  lawfully  divert  to  other  uses  land 
condemned  for  a  public  park,  nor  can  they,  without  legislatiyo 
authority,  confer  a  right  to  do  so  upon  others,  by  lease  or  other 
contract.    Oilman  v.  City  of  Milwaukee  et  aL,  828 

Employer  AND  Employee.   See  Master  and  Servant,  Negligence,  4 
Railroads,  8-5,  8. 
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ENCROACHMENTa 

!•  A  person  is  liable  to  the  statutory  penalty  for  failure  to  remove  an 
encroachment,  only  in  case  an  order  has  been  lawfully  made  by 
the  supervisors  requiring  him  to  remove  the  same,  and  a  copy  of 
such  order  reg^ularly  served  upon  him.     The  State  v.  Egerer,      527 

8.  An  order  made  October  4th  and  served  October  5th,  requiring  the 
occupant  of  land  to  remove  a  fence  which  encroaches  upon  the 
highway,  and  which  was  not  built  within  the  three  months  next 
before  October  4th,  is  a  mere  nullity  under  sec.  1337,  R.  S.,  which 
provides  that  no  person  shall  be  required  to  remove  such  fence, 
except  between  tne  first  day  of  November  and  the  first  day  of 

8.  An  action  for  the  recovery  of  the  penalty  for  failure  to  remove  an 
encroachment  may  be  brought  in  the  circuit  court  Ibid, 

EQUITY. 

See  Cloud  xjpon  Titlb.  Corporations.  Costs,  2,  3.  Deed,  9.  Fore- 
closure op  Mortgage.  Fraudulent  CoKVEYANOE.  Injunction. 
Mechanic*s  Lien,  1.  Partnership.  Pleading,  6.  Vendor  and 
Purchaser  of  Land,  2. 

1.  Where  the  court  has  otherwise  obtained  jurisdiction  in  equity  to 

set  aside  tax  sales  and  certificates,  it  will  take  cognizance  of  a 
defect  in  the  proceedings  for  the  sales  (as  a  lack  of  any  record 

Eroof  of  notice  thereof),  for  which  there  might  be  a  remedy  at 
iw.    Hebard  etoLv.  Ashland  Co,  et  a/.,  145 

2.  Where,  in  an  action  to  set  aside  tax  sales  and  certificates  for  the 

illegality  of  a  part  of  the  taxes,  the  record  discloses  no  means  of 
determining  what  amount  of  the  tax  levied  upon  plaintiff  was 
valid,  the  court  will  not  require  payment  of  any  amount  as  a  con- 
dition of  relief.  Ibid, 

8.  A  judgment  against  a  school  district,  founded  upon  a  complaint 
duly  filed  and  an  answer  of  the  trustees  admitting  the  pfaintlfiTs 
averments,  shows  on  its  face  a  valid  claim  against  the  district,  and 
binds  the  tax-payers,  unless  set  aside.   Neinl  et  aL  v.  Clifford  et  aL, 

161 

4.  A  complaint,  therefore,  which  shows  that  such  judgment  was  ob- 

tained by  persons  who  had  no  legal  or  equitable  claun  against  the 
district,  through  fraud  and  collusion  with  the  district  officers, 
states  a'good  cause  of  action  in  equity  in  favor  of  a  tax-p>ayer  of 
such  district  for  setting  the  judgment  aside,  and  restraining  the 
collection  of  a  tax  to  i>ay  it;  and  the  complainant  need  not  wait 
until  his  property  is  seized  for  the  tax.  Ibid, 

5.  Where,  in  an  action  to  reform  a  deed  so  as  to  make  it  include  lands 

not  described  therein,  judgment  creditors  of  the  g^rantor,  who 
claim  that  their  judgment  is  a  lien  on  the  land  in  question,  are 
made  defendants,  and  relief  asked  against  them,  they  may  defend 
on  the  ground  that  the  deed  was  made  in  fraud  of  creditors;  and, 
upon  proof  of  that  fact,  their  rights  should  be  expressly  saved  by 
the  judgment.  A  judgment  against  all  the  defendants,  upon  the 
issues  so  made,  adjudging  the  title  to  the  property  to  be  and  stand 
in  the  plaintiff  the  same  as  if  the  land  had  been  correctly  de- 
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Bcribed  in  the  deed  when  deliTered  to  him,  would  bar  such  defend- 
ant creditors  from  subsequently  litigating  the  question  of  fraud. 
Evans  v,  Ely  et  cd,,  imp,,  194 

6.  To  entitle  themselves  to  full  relief  in  this  action  by  the  enforcement 

of  their  lien  upon  the  land  in  question,  if  they  are  found  to  have 
such  a  lien,  the  judgment  creditors  should  ask  for  such  relief  in 
their  answer.  Ibid, 

7.  The  complaint  alleges  a  change  in  the  established  grade  and  the  rais- 

ing of  the  street  whereon  plaintiffs'  lots  abut;  that  thereby,  and 
by  the  failure  of  the  city  to  ouild  proper  sewers,  water  was  turned 
in  upon  and  left  standing  upon  said  lots,  creating  a  nuisance;  that 
the  city  ordered  the  abatement  of  such  nuisance  by  plaintiffs  at 
their  own  expense;  that,  upon  their  refusal  to  abate  the  same,  the 
city,  by  contract,  procured  the  abatement  thereof  by  filling  the 
lots,  and  issued  certificates  for  the  work  to  the  contractor;  that 
such  certificates  were  carried  into  the  tax  roll  and  assessed  as  a  tax 
against  the  lots;  that  portions  of  the  lots  were  sold  for  the  non- 
payment of  such  assessment  and  were  bid  in  by  the  city;  and  that, 
unless  enjoined,  the  city  treasurer  would  assign  the  certificates  of 
the  sale  and  issue  tax  deeds  thereon,  and  thus  create  a  cloud  on 
the  plaintiffs'  title.  The  prayer  is  for  an  injunction  and  to 
have  the  certificates  set  aside.    Held,  on  demurrer: 

(1)  There  being  a  nuisance  in  fact  the  city  had  jurisdiction  to  abate 
it,  and,  the  proce6ding;s  being  regular,  the  assessment  could  not  be 
held  void  at  law.    Smith  v,  Milioaukee,  18  Wis.,  63. 

(2)  Compensation  for  the  injury  to  the  lots  caused  by  raising  the 
street  must,  in  the  absence  of  any  allegation  to  the  contrary,  be 
presumed  to  have  been  fully  made  by  filling  up  the  lots. 

(8)  It  does  not  appear  that  the  plsontiffs  have  not  actually  been 
benefited  to  the  amount  of  the  assessment,  by  raising  the  street 
and  filling  the  lots.  The  complaint  falls,  therefore,  to  state  a  cause 
of  action  entitling  them  to  equitable  relief .  Watkina  et  al.  v.  City 
of  Milioaukee  et  cS.,  385 

8.  Upon  the  evidence  in  this  case  (too  voluminous  to  be  here  stated),  it 

is  Jield  that  the  trial  court  properly  found  that  all  the  transactions 
between  the  parties  (including  a  conveyance  absolute  in  form) 
were  had  for  tne  purpose  of  securing  the  pavment  of  a  debt,  and 
that  the  lands  conveyed  may  be  redeemed.  Witt  v.  Trustees  of 
Orand  Orove,  etc,  876 

9.  One  who  purchsises  land  with  notice  of  the  equities  of  the  real 

owner  is  not  entitled  to  payment  for  improvements  made  without 
the  express  or  implied  consent  of  such  owner,  where  there  is  no 
concesument  of  the  latter^s  title  or  delay  in  the  assertion  of  his 
rights*  Ibid, 

Erkob.    See  Eyidencb,  12.    Judqmsnt  (H.).    Praoiigb. 

ESTOPPEL. 
See  Aebitbation  and  Award,  5.   Highways,  1,  2. 

Admissions  or  statements  though  appearing  in  -judicial  records,  estop 
the  person  makinjg  them  from  explaining  them  or  den3ring  their 
trutn,  only  as  c^gainst  those  who  were  parties  or  claim  rights  under 
such  records,  or  who  acted  upon  or  were  influenced  by  such  state- 
ments.   Dahlm^in  v,  Forster,  imp,,  SH32 
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EVIDENCE. 

See  Accx)UNT  Stated,  8, 4.  Appeal  (A.),  2.  Arbitration  and  Award, 
2y  8.  Bailment,  8.  Common  Carrier,  5.  Conversion,  1,  2,  5. 
Court  and  Jury.  Criminal  Law,  etc..  1, 2, 10, 11, 14.  Deed,  10. 
Depositions.  Equity,  8.  Execution,  8.  Findings  op  Fact. 
Foreclosure  of  Mortgaoe,  1.  Fraudulent  Conveyance,  1. 
Instructions  to  Jury.  Insurance  against  Fire.  3,  6.  Judg- 
ment (H.),  4.  Logs  and  Lumber,  I,  2.  Married  Woman.  Prac- 
tice, 2.  Railroads,  2-8.  Res  Adjudicata,  2.  Secretary  of 
State,  2,  8,  6.    Sidewalks.    Witnesses. 

1.  Where  the  fact  of  an  assignment  of  the  claim  in  suit  to  the  plaintiff 

is  in  issue,  and  oral  evidence  of  such  an  assignment  has  been 
admitted  on  plaintifTs  behalf  without  objection,  but  it  appears  on 
cross  examination  that  the  assifrnment  was  in  writing,  and  no 
reason  is  shown  for  plaintiff*s  failure  to  introduce  it,  defendant  is 
entitled,  on  motion,  to  have  the  oral  evidence  stricken  out.  Orr  et 
al.  V.  LeClair  et  aZ.,  93 

2.  Where  an  improper  statement  by  a  witness  as  to  what  was  said  by 

another  witness  on  a  former  trial,  is  made  of  his  own  motion,  and 
not  called  out  by  the  party  in  whose  behalf  he  appears,  the  other 
partv  is  not  entitled  to  cross-examine  the  witness  on  that  subject. 
Bruiberg  v.  M,,  L,  S.  &  W,  Railway  Co.,  108 

8.  Oral  conversations  had  between  the  parties  to  a  written  contract, 
before  its  execution,  cannot  be  received  to  explain  it.  Stede  v, 
Schricker,  134 

4.  In  ejectment  it  appeared  that  plaintiff  claimed  under  a  deed  from 
one  K.,  executed  in  1858  and  recorded  in  1878;  and  that  defendant, 
who  disclaimed  title  and  denied  possession,  had  never  been  in  pos- 
session, except  as  he  had  been  overseer  of  a  body  of  men  who 
worked  the  land  as  members  of  a  **  colony  "  presided  over  by  one 
O.  Defendant's  evidence  tended  to  show  that  the  deed  to  plaintiff 
remained  in  the  grantor's  hands  for  four  or  five  years  after  its 
date,  and  was  then  delivered  by  the  grantor  to  O.,  who  retained 
possession  of  it  until  his  death,  in  1873;  and  that  it  was  then  de- 
livered to  plaintiff  by  an  administrator  of  O.'s  estate,  without 
authority.  Plaintiff  was  then  allowed  to  testify  to  conversations 
and  agreements  between  himself  and  O.  in  his  life-time,  tending 
to  show  that  O.  received  and  held  the  deed  as  plaintiff^s  agent. 
Hdd,  that  as  defendant  *'  sustains  his  liability  to  the  cause  of 
action,"  if  at  all,  from  having  charge  of  men  cultivating  the  land 
under  O.  as  head  of  the  colony,  the  evidence  was  inadmissible 
under  sec.  4069,  R.  S.    BUI  v,  StoU,  216 

6.  Where  plaintiffs  claimed,  under  an  alleged  express  agreement  with 
defenctant's  intestate,  a  certain  percentage  of  a  claim  prosecuted 
by  them  against  a  railroad  company,  for  their  services  as  attorneys, 
evidence  that  the  services  were  reasonably  ivorth  that  amount  was 
inadmissible.      White  et  cU,  v.  Lueps,  Adm'r,  222 

6.  Where  plaintiffs  had  given  some  evidence  of  the  agreement  so 
allegea,  it  was  error  to  reject  evidence  for  defendant  that  the 
plaintiffs  had  instructed  the  witness  to  secure  for  them  clients 
who  had  claims  against  the  railroad  company  similar  to  that  of  said 
intestate,  under  an  agreement  that  they  would  prosecute  the  same 
for  a  less  percentage  than  that  here  claimed,  and  that  witness 
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saw  the  deceased,  told  him  of  this  proposition,  and  induced  him 
to  go  to  plaintifFs  for  the  purpose  of  hating  his  suit  prosecuted 
under  that  arrangement — such  evidence  having  some  tendency  to 
show  what  was  the  actual  agreement  between  plaintiffs  and  said 
deceased.  Ibid, 

7.  Where  there  is  no  latent  ambiguity  in  a  deed,  evidence  of  the  in- 

tentions, acts  and  negotiations  of  the  parties  in  respect  to  the  sale 
and  purchase  of  the  property  included  in  the  deed,  is  not  admis- 
sible to  aid  in  its  construction.    Kirch  v.  Davies,  287 

8.  Offers  of  proof  made  on  the  trial,  and  especially  when  made  after 

the  court  has,  in  effect,  ruled  out  the  evidence  offered,  and  when 
no  objection  is  made  because  the  offers  lack  explicitness,  need  not 
be  expressed  with  the  precision  and  accuracy  required  in  pleading. 
Canjield  v.  Watertown  Fire  Ins,  Co,,  419 

9.  Evidence  of  a  part/s  responsibility,  his  ownership  of  a  brewery, 

and  the  size,  extent  ana  value  of  it,  and  that  he  was  worth  a 
quarter  of  a  million,  was  neither  material  nor  proper  to  prove  the 
authority  of  his  son  as  his  agent  to  contract  for  a  carria<?e.  Such 
evidence  was  calculated  to  prejudice  the  jurjr,  and  for  the  error  of 
its  admission  a  judgment  against  such  paorty  is  reversed.  Meincke 
V,  Folk,  427 

10.  The  evidence  in  this  case  (for  which  see  opinion),  is  held  to  show  al- 

most conclusively  that  a  note  and  mortgage  pla^d  in  the  hands  of 
the  defendant,  as  collateral  security,  had  been  fully  accounted  for 
by  him  and  had  become  his  property.    Smith  v.  Sherry,  480 

11.  Findings  of  fact  by  a  county  court  are  sustained  on  the  ground 

that  tney  are  in  accord  with  the  weight  of  evidence.  CarsweU  v. 
Mason,  AdrrCr,  555 

13.  Where  a  party  in  her  deposition  testifies  particularly  to  a  fact,  the 
admission  in  evidence  of  letters  referred  to  in  the  deposition,  and 
made  a  part  thereof,  as  explanatory  of  her  testimony,  is  held,  if 
error,  to  be  immaterial.    Semmens  v.  WcUters,  675 

EXCEPTIONS. 
See  Bill  of  Exceptions.    Cbiminal  Law,  etc.,  3.    Judgment  (H.),  8. 

1.  A  general  exception  to  a  charge  embracing  several  propositions  is 

of  no  avail  if  any  of  the  propositions  are  correct.  Corcoran  v, 
Harran,  120 

2.  "Where  an  exception  to  a  oertain  portion  of  the  charge,  "  and  each 

and  every  part  thereof,*'  states  the  ground  upon  which  it  is  made, 
the  only- question  on  appeal  is  whether  that  part  of  the  charge  was 
erroneous  on  tliat  ground.  Ibid, 

8.  An  exception  to  the  charge,  or  a  part  of  it,  on  the  mere  groimd  that 
it  is  **  indefinite  and  uncertain,'^  is  of  no  avail  where  the  appellant 
has  not  asked  for  more  definite  instructions.  Ibid, 

Excessive  Damages.    See  Damages,  !^-4. 

"  ExciTSABLE  Neglect."    See  Judgment  (G.),  6. 

EXECUTION. 
See  Sale  op  Chattels. 
1.  A  sheriff,  having  in  his  hands  two  executions  in  favor  of  different 
creditors  against  property  of  the  same  debtor,  and  having  in  his 
power  property  known  by  him  to  belong  to  such  debtor,  and  sub- 
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ject  to  levy,  is  absolutely  bound  to  levy  upon  it  so  as  to  make  the 
senior  execution  a  lien  prior  to  that  of  the  junior  one,  unless  the 
senior  execution  creditor  has  interfered  with  the  discharge  of 
the  officer's  duty  in  that  behalf  by  some  positive  act  indicatmg  a 
waiver  of  his  prior  riRht,  or  a  direction  or  consent  on  his  part  that 
his  execution  ue  dormant  or  be  postponed  to  the  other.  Ordinary 
diligence,  honest  motives,  etc.,  are  no  defense  to  the  officer  in  such 
a  case.    OfUson  v,  PCerce,  Sheriff,  etc,  205 

2.  In  an  action  against  the  officer  by  the  senior  execution  creditor  in 
such  a  case,  the  answer  alleged  that  at  the  time  when  the  junior 
execution  was  levied  plaintiff  well  knew  of  the  execution  defend- 
ant's interest  in  the  property  so  levied  upon,  but  did  not  inform 
the  officer  thereof,  nor  request  him  to  levy  thereon,  and  that  it 
"  was  supposed  and  believed  "  by  the  officer  and  by  the  plaintiff 
that  a  levy  of  plaintiff's  execution,  previously  made  on  other  prop- 
erty, **  would  be  amply  sufficient  to  satisfy  plaintiff's  judgment." 
Held  (on  objection  to  evidence),  no  defense.  Jbid. 

8.  The  return  of  the  sheriff  to  an  execution  is  conclusive  against  him 
as  to  what  property  was  levied  upon.  Ibid, 

Expert  Testimony.    See  Criminal  Law,  etc.,  1,  2,  7. 

Express  Ck>MPAN7.    See  Master  and  Servant. 

FAI^E  IMPRISONMENT; 

See  Damages,  4. 

An  instruction  to  the  jury  that  "  false  imprisonment  is  any  unlaw- 
ful restraint  of  a  man's  liberty  .  .  .  oy  words  and  an  array  of 
force,  without  bolts  or  bars,  m  anv  locality  whatever,"  unaccom- 
panied by  any  explicit  statement  of  what  words  and  array  of  force 
would  constitute  an  imprisonment,  is  held,  though  theoretically 
correct,  to  have  had  a  tendency  to  confuse  or  mislead  the  jury  in 
a  case  where  no  coi^'ersation  or  conduct  towards  the  plaintiff, 
with  an  array  of  force,  was  shown  by  the  evidence,  and  where 
there  was  no  imprisonment  unless  the  plaintiff  was  actually 
locked  in.    Marshall  et  ux,  v.  Heller,  Sfi^ 

FALSE  REPRESENTATIONS. 

See  Pleading,  6. 

A  false  or  mistaken  representation  of  what  the  law  is  upon  an  ad- 
mitted state  of  facts,  is  no  basis  of  an  action,  especially  where 
there  are  no  confidential  relations  between  the  parties.  Qormely 
V,  Oymnastic  Association,  850 

Falsification  op  Records.    See  Municipal  Corporations. 
Fellow  Servant.    See  Master  and  Servant.   Negligence,  4. 
Fences.    See  Encroachments,  2. 

FINDINGS  OF  FACT. 

See  Account  Stated,  4.    Evidencb,  11.    Fraudulent  Conveyance,  1. 
Judgment  (H.),  4, 

Findings  of  a  referee  or  court  on  questions  of  fact  will  not  be  set 
aside  unless  they  appear  to  be  contrary  to  the  fair  preponderance 
of  evidence.    wBtz  v,  Salomon,  810 
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FiNB.    See  MXTNICIPAL  Obdinanoes,  2,  6,  7 

FIREMAN. 

1.  Whether,  where  the  charter  and  ordinances  of  a  cily  are  silent  upon 

the  subject,  a  member  of  the  fire  department  or  such  city  owes 
any  duty,  by  reason  of  such  employment,  to  rescue  persons  from 
burning  buildings,  is  not  here  determined.  If  so,  such  duty  ex- 
tends only  to  the  use  of  his  best  judgment  and  efforts  in  that 
behalf,  and  does  not,  in  any  case,  require  him  to  risk  his  own  life. 
Beif  V,  Paige,  496 

2.  If  it  is  not  the  duty  of  a  person  to  do  a  specified  act,  it  cannot  prop- 

erly be  said  that  the  performance  of  suc^  act  is  within  the  line  or 
scope  of  his  duty,  so  as  to  impose  upon  hun  the  same  consequences 
as  though  it  were  his  actual  duty.  Ibid, 

8.  So,  where  a  fireman  could  not  rescue  a  person  from  a  burning  build- 
ing without  imminent  peril  of  losing  his  own  life,  and  it  was  not 
his  duty,  as  such  fireman,  to  do  so,  such  rescue  cannot  be  said  to 
have  been  in  the  line  of  his  duty,  so  as  to  preclude  him  from 
claiming  a  reward  offered  therefor.  Ibid, 

Fdctubbs.    See  Amendment  of  Pleading,  2,  8.    Deed,  8-7. 

FLOWAGE  OF  LAND. 
See  Arbitration  and  Award,  5. 

A  complaint  alleging  in  substance  that  the  defendants  wrongfully 
built  a  dam,  upon  or  near  the  north  line  of  their  lands,  across  a 
ditch  which  drained  the  plaintiff's  land  and  which  had  been  cut 
along  the  line  of  his  land  and  thence  northward  beyond  the  north 
line  of  the  defendants'  lands;  and  that  they  had  maintained  such 
dam  since  May,  1870,  and  had  thereby  flooded  and  overflowed  and 
continued  to  flood  and  overflow  the  plaintiff's  land  to  his  damage, 
etc.,  is  Tieldf  on  demurrer,  to  state  a  cause  of  action.  There  is 
nothing  in  the  complaint  from  which  it  can  be  inferred  that  the 
water  which  overflowed  the  plaintiff's  land  was  mere  surface 
water,  and  it  does  not  appear  that  the  dam  or  any  part  of  the 
ditch  was  on  the  defendants'  land.  The  water  having  continu- 
ously flowed  along  the  ditch  since  May,  1870,  tlie  plaintiff  is  pre- 
sumptivelv  entitled  to  have  it  continue  such  flowage  as  agamst 
the  aefendants.    BamsdaH  v,  Foote  et  oi.,  557 

Foreolosurb  of  Land  Contract.    See  Vendor  and  Purchaser  of  . 
Land. 

FORECLOSURE  OF  MORTGAGK 

See  Appeal  (A.),  4,  5.    Merqer.    Payment,  8. 

1.  Where  a  mortgage  contains  a  stipulation  that  in  case  of  foreclosure 
the  mortgagor  will  x)ay,  "  in  addition  to  the  taxable  costs,  .  .  . 
a  reasonable  and  customarv  sum  for  attorney's  or  solicitor's  fees," 
the  amount  to  be  allowed  for  such  fees  must  be  ascertained  by  evi- 
dence; and  it  is  not  competent  for  the  jud^  to  fix  tho  amount  on 
a  mere  inspection  of  the  record,  or  from  nis  personal  knowledge 
of  the  services  rendered.     Voechting  et  al,  v,  Urau  et  ol.,  812 
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2.  Though  the  discharge  of  a  mortgage  ma^  not  he  a  satisfaction  of 
the  debt  or  evidence  of  its  payment,  it  is  a  complete  bar  to  an  ac- 
tion to  foreclose  the  mortgage.  Such  action  cannot  be  treated  as, 
or  by  amendment  conTerted  into,  an  action  at  law  upon  the  bond 
secured  by  the  mortgage.    Mason  v.  Beach  et  al.,  607 

8.  A  prayer  in  a  complaint  for  the  foreclosure  of  a  mortga^,  ''that 
the  plaintiff  may  have  execution  for  any  balance  remaining  un- 
paid," etc.,  should,  under  a  liberal  construction,  be  held  sufficient 
to  authorize  the  entry  of  judgment  for  the  deficiency,  under  a 
statute  which  provides  for  the  entry  of  such  judgment  only  where 
the  complaint  contains  a  demand  therefor.  Olinger  v.  LidcUe,  Jr., 
imp,t  621 

FoRFEiTUBE.    See  Encboachmbnts,  1,  8.    Pleading,  8. 

Fraud.  See  Account  Stated,  1,  4.  Arbitration  and  Award,  8. 
Common  Carrier,  1.  Equity,  4, 5.  Frauds,  Statute  of.  Fraud- 
ulent Conveyance.  Married  Woman.  Municipal  Corpora- 
tions. 

FRAUDS,  STATUTE  OF. 

1.  While  an  executory  contract  for  the  sale  of  an  article  for  the  price 

of  $50  or  more  may  be  within  the  statute  of  frauds,  notwithstand- 
ing such  article  does  not  at  the  time  exist  tn  aolido^  yet  where  suc^ 
contract  is  to  furnish  materials  and  manufacture  the  article  accord- 
ing to  specifications  furnished,  or  a  model  selected,  and  when, 
without  the  special  contract,  the  ttdnt  would  never  have  been  man- 
ufactured in  the  particular  manner,  wape  or  condition  it  was,  then 
ttie  contract  is,  essentially,  for  special  skill,  laborer  workmanship, 
and  is  not  within  the  statute.  HardeU  v,  McClure,  3  Pin.,  289, 
distinguished. 

[Taylor,  J.,  dissents,  holding :  (1)  When  the  final  result  of  a 
contract  is  the  sale  of  a  chattel,  it  is  within  the  statute,  without 
regard  to  the  question  whether  the  article  sold  is  or  is  not  in  ex- 
istence in  the  form  in  which  it  is  to  be  delivered,  at  the  time  the 
contract  is  made.  (2)  If  the  title  to  the  thing  agreed  to  be  sold 
and  delivered  remains  in  the  vendor  absolut^y  until  it  i<«  com- 
pleted and  delivered,  and  the  vendee  has  no  right  of  property  in  it 
until  that  time,  the  contract  is  for  the  sale  of  a  chattel  witmn  the 
meaning  of  the  statute.]    Meincke  v.  FaUe,  437 

2.  Contractors  to  build  a  railroad  agreed  with  merchants  to  pay  orders 

and  time  checks  issued  by  a  subcontractor  to  his  employees. 
Upon  the  faith  of  this  agreement  and  giving  credit  exclusively  to 
the  contractors,  the  merchants  accepted  and  received  such  orders 
and  time  checks  in  exchange  for  goods.  Hdd,  that  the  promise  of 
the  contractors  was  not  within  the  statute  of  frauds.  West  et  aL 
V.  (/Hara  etaX,,  645 

FRAUDULENT  CONVEYANCE. 

See  Equity,  5.    Married  Woman. 

1.  The  finding  of  the  court  below  that  a  conveyance  of  land  and  mort- 
fl»ge8  of  chattels  made  to  the  defendant  H.  were  void  as  against 
we  plaintiff,  a  judgment  creditor  of  the  grantor,  held  to  be  sus- 
tained by  the  evidence.    Ferguscm  v.  HiUman,  imp.,  181 
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d.  Afl  against  his  grantor's  creditors,  a  fraudulent  grantee  or  mortgagee 
has  no  claim  to  protection  in  equity  for  the  amounts  actually  paid 
or  advanced  by  him  to  the  grantor  as  consideration  for  the  deed. 

Ibid. 

S.  Where  it  appeared  that  the  fraudulent  grantee  had  received  as  pro- 
ceeds of  sales  of  the  property  conveyed  or  mortgaged  to  him  a 
certain  sum  in  excess  of  the  amount  which  had  been  applied  in 
payment  of  the  grantor's  debts,  there  was  no  error  as  against  him, 
in  rendering  a,  personal  judgment  against  him  for  such  sum,  at  the 
suit  of  the  creditor.  Ibid. 

GAMiNa  CoNTJBA.crrs.    See  CJontraots,  0-4. 

GARNISHMENT. 
See  Attachment,  8.    Bailment,  1,  2. 

1.  In  the  statutory  proceeding  b^  garnishment  in  justice's  court,  juris- 

diction must  appear  affirmatively  from  the  record;  and  where  that 
fails  to  show  the  affidavit  required  by  the  statute  as  the  foundation 
of  the  proceeding,  neither  a  docket  entry  that  an  affidavit  was 
made  and  filed  (not  showing  its  contents),  nor  an  appearance  and 
submission  to  the  court  by  the  ^rnishee,  can  give  validity  to  the 
judgment.     Wells  v.  American  Exp.  Co.,  33 

2,  It  seems  that  when  W.,  the  real  owner,  has  asserted  his  individual 

and  exclusive  claim  to  property  in  a  carrier's  hands  consigned  to 
W.  &  0.  jointly,  a  notice  of  a  subseauent  garnishment  of  the  car- 
rier in  respect  to  such  property,  adaressed  to  W.  &  C.  iointly,  is 
not  such  a  notice  to  W.  personally  to  appear  and  interplead,  etc., 
as  will  discharge  the  carrier's  liabdity  to  him.  Ibid. 

8.  When  a  garnishee  has  answered  under  sec.  2760,  R.  S.,  merely  setting 
out  the  facts  and  submitting  it  to  the  court  to  determine  thereon 
whether  he  is  chargeable  as  garnishee,  if  the  plaintiff  does  not  take 
issue  upon  the  truth  of  the  answer,  nor,  within  a  reasonable  time, 
move  for  judgment  upon  it,  or  give  the  garnishee  notice  that  he 
claims  nothing  from  nim  and  consents  to  a  dismissal  of  the  pro- 
ceedings, the  garnishee  may  move  for  such  dismissal:  but,  upon 
the  granting  of  his  motion,  he  will  not  be  entitled  to  costs  as  upon 
trialof  an  ordinary  action,  but  only  to  the  costs  of  the  motion  in 
addition  to  the  three  dollars  allowed  him  by  the  statute  for  draw- 
ing and  serving  his  answer.  Selz  et  al.  v.  First  Nat.  Bank  of  Ft. 
Atkinson,  Cfami^kee,  225 

€k)VERNOB.    See  JuRisDicnoN,  2.    Statutes,  CJonstruotion  of. 

Grain  Futubbs.    See  CoNTBAcrrs,  2-4. 

GuABANTT.    See  Frauds,  Statute  of,  2. 

Guardian.    See  Parties,  1,  2.    Sale  of  Lands  of  Minors,  2. 

HIGHWAYa 
See  Costs,  1.    Enoboaohments.    Injunction,  8. 

1.  The  board  of  supervisors  of  a  town  can  acquire  and  retain  jurisdic- 
tion of  the  proceeding  to  lay  out,  vacate  or  alter  a  highway,  only 
l^  a  strict  compliance  with  the  statutory  requirements;  and  no 
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consent  or  waiver  by  any  person  can  confer  such  iurisdiction  or 
estop  such  person  from  questioning  the  validity  of  the  proceeding, 
where  there  has  been  a  failure  to  comply  with  the  statute  in  any 
particular  in  which  the  public  generally  is  interested.  Ruhland  et 
al,  V,  Supervisors  of  Hazel  Cfreen,  664 

2.  Under  sees.  1267-9,  R.  S..  the  decision  in  the  proceeding  to  lay  out 
a  highway  must  be  made  and  filed  within  ten  days  after  the  date 
of  the  last  adjournment  of  the  hearing,  and  no  adjournment  can 
be  had  for  a  longer  period  than  thirty  days  after  the  time  of  hear- 
ing origmally  fixed.  A  compliance  with  these  requirements  is  a 
matter  of  interest  to  the  public  generally  and  cannot  be  waived. 

IbicL 

8.  Proceedings  of  a  town  board  of  supervisors  laying  out  a  highway, 
which  are  void  because  of  failure  to  comply  with  statutory  require- 
ments, constitute  no  justification  to  sucn  supervisors  for  a  threat- 
ened occupation  by  them  of  lands  for  the  purposes  of  such 
highway.    Ruhland  et  al,  v.  Jones  et  oZ.,  Supervisors,  673 

4.  Such  occupation  may  be  enjoined.  Ibid. 

Hospital  for  the  Insane.    See  State  Hospital  for  Insane. 

Husband  and  Wife.    See  Marrtkd  Woman.    Parties,  8. 

Improvements.    See  Equity,  9. 

Infants.    See  Parties,  1,  2.    Sale  of  Lands  of  Minors. 

INJUNCTION. 
See  Equity,  4. 

1.  It  would  seem  that  the  owners  of  lots  lying  so  near  a  public  square 

as  to  be  specially  benefited  thereby,  and  whose  benefits  have  oeen 
assessed  and  paid  to  aid  the  citv  in  procuring  title  to  the  land  to 
be  used  for  such  purposes,  coula  enjoin  its  diversion  to  other  uses. 
OUman  v.  City  of  Mutoavkee  et  al,,  328 

2.  An  attempt  to  enter  upon  and  take  permanent  possession  of  land 

toTpubliG  use  without  the  assent  of  the  owners  and  without  the 
damages  having  been  ascertained  or  tendered,  may  be  restrained 
by  injunction.    Cliurch  v.  Joint  School  District,  399 

8.  Under  the  decision  in  Church  v.  Joint  School  District,  ante,  p.  399, 
the  complaint  in  this  case  (an  action  to  restrain  the  threatened 
occupation  of  lands  for  the  purpose  of  a  highway)  states  facts 
sufficient  to  justify  the  granting  of  an  injimction.  Ruhland  et  al. 
V,  Jones  et  aJ.,  Supervisors,  673 

INSTRUCTIONS  TO  JURY. 

See  Conversion,  5.    Court  and  Jury,  2.    Criminal  Law,  etc.,  3,  4, 
9, 11.    Exceptions.    False  Imprisonment. 

1.  An  instruction  to  the  j'ury  to  **  consider  the  case  fairly  and  candidly 
and  give  the  plaintiff  such  amount  as  you  think  reasonable  and 
just  under  the  circimistances,"  held,  not  to  have  left  them  at  liberty 
to  find  a  verdict  according  to  their  own  notions,  without  regard  to 
the  evidence.    Corcoran  v.  Marran^  120 
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2.  A  refusal  to  give  an  instruction  asked,  to  the  effect  that  certain 
facts  did  not  constitute  the  defendants  partners  as  between  them- 
selves, was  not  error,  where  there  were  other  facts  in  evidence 
bearing  upon  the  question  of  partnership,  which  the  form  of  the 
instruction  might  have  led  the  jury  to  disregard.  Benjamin  v. 
Covert,  imp.,  157 

INSURANCE  AGAINST  FIRE. 

See  Abbitration  and  Award,  2. 

1.  An  agreement,  in  a  polic^r  of  insurance  against  fire,  to  ascertain  the 
amount  of  a  loss  by  arbitration,  does  not,  in  the  absence  of  a  stip- 
ulation to  that  effect,  make  an  award  a  condition  precedent  to  the 
right  of  the  insured  to  maintain  an  action  on  the  policy.  Canfleld 
V.  Watertoum  Fire  Ins,  Co.,  419 

[3.  Whether  the  rule  would  be  different  if  the  policy  provided  that 
an  award  should  precede  the  right  to  sue  upon  the  policy,  not 
determined.]  Ibid. 

8.  In  an  action  upon  a  policy  of  insurance,  while  the  plaintiff  must,  if 
it  be  denied,  establish  an  insurable  interest  in  the  property,  jet  the 
fact  that  the  policy  describes  the  property  as  that  of  the  insured 
is  prima  fade  sufficient,  and  casts  the  burden  upon  the  defend- 
ant of  showing  that  in  fact  the  insured  had  no  interest.  Ilnd. 

4  Under  sec.  10,  ch.  103,  Laws  of  1872,  and  sec.  1931,  R.  S.,  prohibiting 
town  insurance  companies  from  insuring  school-houses  without  a 
majority  vote  of  the  members,  a  policy  or  insurance  upon  a  school- 
house,  issued  without  such  vote,  is  ultra  vires  and  void,  and  a  policy 
so  issued  upon  a  dwelling-house  becomes  void,  if  afterwards  the 
dwelling-house  is  converted  into  a  school-house.  The  doctrine  of 
consent  and  waiver  does  not  apply  to  such  a  case.  Luthe  v.  The 
Farmers'  M.  F.  Ins,  Co.,  543 

6.  The  term  '*  school-house,*'  in  the  statute  above  cited,  was  used  in  its 
generally  accepted  meaning  as  '*  a  house  or  building  in  which  a 
school  is  kept,  and  is  not  restricted  in  its  application  to  a  district 
school-house.  Ibid^ 

6.  The  evidence  in  this  case  (for  which  see  the  opinion)  shows  that  the 
building  upon  which  the  policy  of  insurance  in  suit  was  issued 
was  at  the  time  of  the  loss  a  scnool-house  within  the  prohibition 
of  the  statute.  Ibid. 

Intent.    See  Crucinal  Law,  etc.,  8-11. 

Interest.    See  Secretary  op  State,  5-7. 

Jeopardy.    See  Criminal  Law,  etc.,  17. 

Joinder  op  Parties.    See  Parties,  3-5.    Practice,  4 

JUDGMENT. 

(A.)  Form  of  Judgment 
See  Equity,  5.    Fraudulent  (Conveyance,  3.    Mechanic's  Lien,  1. 

A  judgment  dismissing  the  complaint,  being  shown  by  the  plead- 
ings and  verdict  to  be  a  judgment  in  at>ateiuent,  will  not  operate 
in  bar  of  another  action.    Oowan  et  al.  v.  Hanson^  841 
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(B.)  Judgment  for  deficiency  on  foreclosure. 
See  Foreclosure  of  Mortoa.oe,  8. 

(C.)  Judgment  for  part  of  relief  demanded. 
See  Demurrer.    Mechanic's  Lien,  1. 

(DA  Who  bound  by  judgment. 
See  Equity,  3,  5. 

The  owner  of  a  city  lot,  not  being  made  a  party  to  a  proceeding 
by  mandamus  to  compel  the  common  council  of  the  city  to  levy  a 
special  tax  or  assessment  thereon,  is  not  bound  by  the  judgment 
in  such  proceeding.    Rork  v.  Smith  et  a/.,  67 

(EO  Judgment  as  a  Bar, 
See  Judgment  (A.).    Equity,  6. 

(F.)  Modifying  jwlgmsnt  after  term. 

The  supreme  court  has  no  power,  at  a  subsequent  term,  to  correct  its 
judgment  in  respect  to  costs,  where  tliat  subject  was  considered, 
and  the  julgment  was  entered  by  the  clerk  in  accordance  with  the 
directions  of  the  court,  unless  such  power  was  carried  forward  by 
a  motion  made  during  the  term  at  which  the  judgment  was  ren- 
dered. Pringle  v.  Dunn,  89  Wis.,  435.  Williams,  Adm'r,  t?,  Will- 
iams etal,  800 

(Q.)  Vacating  Judgment. 
See  Equity,  4.    Practice,  5. 

1.  Where  the  circuit  court  has  exercised  the  discretion  vested  in  it  by 

sec.  2833,  R.  S.,  this  court  will  not  interfere  unless  there  has  been  a 
manifest  abuse  of  such  discretion.  Smith  v.  Smith,  61  Wis.,  668. 
Cleveland  et  aL,  Ex'rs,  v.  Hopkins,  imp,,  887 

2.  But  such  discretion  must  be  a  legal  discretion,  and  where  an  appli- 

cation, made  in  time,  presents  a  case  within  the  statute  aUd  is  ac- 
companied by  a  verified  answer  alleging  a  good  defense  on  the 
merits,  it  is  a  mauifest  abuse  of  discretion  not  to  open  the  judgment 
upon  reasonable  terms.  Pnd. 

8.  So,  where  it  appears  that  a  defendant  knew  nothing  of  an  action 
until  he  saw  in  the  newspapers  an  account  of  the  entry  of  the 
judgment,  and  that  the  attorneys  who  appeared  for  him  in  the  ac- 
tion did  so  inadvertently  and  without  authority  from  Mm,  it  is 
held  that  an  application  to  set  aside  the  judgment,  made  within 
two  months  after  the  entry  thereof  and  aocompanied  by  an 
affidavit  of  merits  and  a  verified  answer  alleging  a  perfect  defense 
on  the  merits,  should  have  been  granted,  and  an  order  denyingthe 
same  is  reversed.  Ibid. 

4  A  motion  to  set  aside  a  judgment  and  to  permit  the  filing  of  an 
amended  pleading  is  usually  very  much  in  the  discretion  of  the 
court  to  which  it  is  addressed,  and  the  decision  of  that  court  will 
not  be  disturb^  1,  unless  the  case  presents  strong  grounds  for  hold- 
ing thrt  such  discretion  was  not  justly  and  fainy  exercised.  Jtay 
et  dL  V,  Northrup,  896 

5.  An  action  to  foreclose  a  mortgage  was  commenced  by  the  assignee, 
thereof  December  6,  1879;  the  answer  was  served  December  29; 
the  cause  was  continued  from  time  to  time  until  the  January  terms 
1881,  when,  upon  due  notice,  it  was  brought  to  trial;  the  findings 
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of  the  court  were  filed  and  judgment  entered  February  8,  1881; 
on  February  15,  the  costs  were  taxed  and  inserted  therein;  and  on 
February  21,  notice  of  the  entry  of  judgment  was  served  on 
the  defendant.  January  25, 1882,  defendant  moved  to  set  aside  the 
judgment  and  to  be  permitted  to  file  an  amended  answer.  The 
only  reason  for  the  delay  disclosed  was  that  defendant  was  in- 
formed by  the  mortgagee  that  he  would  try  and  arrange  matters 
with  the  assignees  so  that  the  action  would  not  be  pressed.  It  ap- 
peared that  the  facts  stated  in  the  proposed  answer  were  known  to 
the  defendant  when  the  first  answer  was  served.  HeZd,  that  the 
defendant  was  guilty  of  laches,  and  his  motion  was  properlr 
denied.  ItncL 

6.  The  facts  in  this  case  (too  voluminous  to  be  here  stated),  are  held  to 

show  a  case  of  excusable  neglect  within  sec.  2833,  R.  S.,  and  to  en- 
title a  defendant  to  be  let  in  to  defend  in  an  action  in  which  judg- 
ment had  been  taken  against  him  by  default.  Cleveland  et  al.  v. 
Bumham\  imp.,  598 

7.  Where  the  complaint  in  an  action  in  which  there  has  been  a  judg- 

ment against  the  defendant  by  default,  goes  upon  a  mistaken 
theory  of  the  law,  a  proposed  answer  proceeding  upon  the  same 
theory  and  traversing  the  facts  upon  which  the  defendant's  lia- 
biUty  is  based  in  the  complaint,  is  sufficient  upon  an  application  to 
vacate  tho  judgment  and  permit  the  defendant  to  answer.  Ibid, 
(H.)  Beveraal  of  Judgment. 
^  Court  and  Jury,  2.  Evidence,  6,  9, 12.  Fadbb  Imprisonment. 
Findings  op  Fact.  Jurors,  3, 4.  Practice,  1, 6.  Stay  op  Pro- 
ceedings. 

1.  A  judgment,  after  verdict,  dismissing  the  action  will  not  be  reversed 

because  it  should  have  been  rencfered  at  an  earlier  stage  of  the 
action.    Ooioan  et  cU,  v,  Hanson,  841 

2.  A  party  who  has  not  appealed  from  the  judgment  is  not  entitled 

upon  an  appeal  by  the  opposite  party,  to  a  reversal  of  such  judg- 
ment or  of  any  part  thereof.  Witt  v.  Trustees  of  Grand  Orove, 
etc.,  876 

3.  The  exceptions  of  the  respondent  in  a  case  tried  by  the  court  or  a 

referee  are  available,  upon  an  appeal  to  this  court,  only  so  far  as 
they  may  serve  to  sustam  the  judgment.  Maxivell  v.  Hartmann^ 
50  Wis.,  660.  Ibid. 

4.  In  an  action  tried  by  the  court  without  a  jury  the  absence  of  all 

findings  of  fact  upon  the  issues  made  by  the  answer  is  ground  for 
the  reversal  of  the  judgment,  unless  all  the  evidence  is  preserved 
in  a  bill  of  exceptions,  and  brought  to  this  court  as  a  part  of  the 
record.    Luthe  v.  The  Farmers'  M.  F.  Jns.  Co.,  648 

5.  Where  the  proof  of  service  of  the  summons  was  not  sufficient  to 

give  the  court  jurisdiction  of  the  person  of  a  defendant  who  did 
not  appear,  a  judgment  a^nst  him  is  erroneous  and  will  be 
reversed.    Rehmsteat  v.  Briscoe,  616 

6.  A  motion  either  to  amend  the  record  by  permitting  the  officer  mak- 

ing the  service  to  file  his  amended  return  in  this  court,  or  to  remit 
the  record  to  the  court  below  for  the  purpose  of  amendment, 
made  after  the  defendant  (who  appeared  specially  and  appealed 
from  the  judgment),  had  been  compelled  to  prepare  for  the  argu- 
ment of  the  case  on  the  merits,  and  unaccompanied  by  an^  proofs 
showing  that  the  respondent  would  lose  any  substantial  right  br 
the  reversal  of  the  judgment,  is  denied.  Ibid, 
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JURISDICTION. 

See  Criminal  Law,  etc.,  6.  Engroaghments,  8.  Equity,  1,  7.  Gab- 
NisHMENT,  1.  Highways,  1,  3.  JuDaMBNT  (iL),  5.  Josticbs' 
Courts.    Municipal  Courts. 

L  Where  the  balance  against  one  of  the  parties  on  an  account  stated 
is  less  than  $dOO,  an  action  therefor  will  lie  in  justice's  court, 
whatever  may  have  been  the  amount  involved  in  the  original 
acc-ount.    Orr  et  al,  v,  LeClair  et  cU.,  93 

.[3.  Whether  the  supreme  court  has  jurisdiction  in  any  case  to  send  its 
writ  of  certiorari  to  the  governor  of  the  state  is  not  here  deter- 
mined.]   State  ex  rel.  Peck  v.  Rusk,  Cht)emor,  465 

JURORS. 

1.  Though  the  statutes  expressly  confer  upon  a  trial  judge  the  power 
to  exclude  from  a  jury  a  person  duly  arawn,  only  upon  the  groimd 
that  he  is  related  to  one  of  the  parties,  or  that  he  has  formed  or 
expressed  an  opinion  as  to  the  merits  of  the  case  or  has  son^d  bias 
or  prejudice  therein,  jurors  may  nevertheless  be  set  aside  for  other 
reasons.    Sutton  v.  JFox,  531 

fi.  Thus,  where  the  statute  requires  all  the  proceedings  of  the  court  to 
be  in  the  English  language,  a  person  may  be  excluded  from*  the 
jury  upon  the  ground  that  his  knowledge  of  that  language  is  so 
limitea  and  imperfect  as  to  mike  it  probable  that  he  could  not  in- 
telligently comprehend  the  prooeedmgs  in  the  course  of  the  triaL 

Ibid. 

8.  The  power  to  exclude  jurors  for  such  reasons  is  to  be  exercised  in 
the  discretion  of  the  trial  judge,  and  only  in  a  clear  case  of  the 
abuse  of  tlie  power  will  his  decision  be  disturbed  by  this  court 

IbidL 

[4.  (^ucere  whether  even  the  exclusion  of  a  competent  and  wholly  .in- 
different juror  would  be  grouad  for  the  reversal  of  a  judgment, 
when  the  record  shows  that  the  case  was  tried  by  an  impartial 
jury?]  Ibid. 

Jury,  Misconduot  op.    See  Criminal  Law,  eta,  13. 

JUSTICES'  COURTa 
See  GARNISH3CENT,  1.    JuRiSDicnoN,  1.    Municipal  Coxtrts,  2. 

Under  the  constitution  of  this  state  the  legislature  may  deprive  jus- 
tices of  the  peace  in  cities  and  villages  of  jurisdiction  in  crinunal 
cases  and  vest  that  jurisdiction  exclusively  in  other  tribunals. 
Oiiowsky  v,  Connolly ,  Jr.,  446 

••  Laborers.**    See  Statutes,  Construction  of. 

liACHES.    See  Judgment  (G.),  5. 

Larceny.    See  Criminal  Law,  etc.,  Id 

Lbasb.    See  Eminent  Domain. 

Levy.    See  Execution. 
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LICENSE  LAWS. 

1.  Ch.  179,  Laws  of  1874,  was  a  complete  revision  of  the  law  relating  to 

excise  and  the  disposition  of  moneys  arising  from  licenses  for  the 
sale  of  intoxicating  liquors  in  this  state,  and,  by  necessary  im- 
plication, repealed  all  former  legislation  on  the  subject  not  therein 
re-enacted.     Oreen  County  v.  Village  of  Monroe,  175 

2,  Under  sees.  18  and  23  of  that  act,  as  now  found  in  sec.  1532,  R.  S., 

the  **  county  i^stem  of  supporting  the  poor  "  having  been  adopted 
by  the  plaintiff  county,  all  license  moneys  received  oy  the  defend- 
ant village  must  be  paid  into  the  county  treasury  semi-annually, 
notwithstandiag  any  contiury  provisions  found  in  the  village 
charter,  enacted  prior  to  1874.  Ibid. 

Lien.  See  CJosts,  3^  3.  Deed,  8,  9.  Equity,  5,  6.  Execution,  1. 
Mechanic's  Lien.    Parties,  5. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

Every  continuance  of  a  nuisance  is,  in  law,  a  new  nuisance.  An 
action,  therefore,  to  recover  damages  for  a  continuing  nuisance  is 
not  barred,  under  sec.  43:JJ,  R.  S.,  by  the  fact  that  the  same  had 
existed  for  more  than  six  yeiin  prior  to  the  commencement  of 
the  action.     Ratnsdale  v,  Foote  et  aL,  557 

LOGS  AND  LQMBER. 

See  Pleading,  9.  I 

1.  Defendant  took  a  conveyance  of  logs  from  one  N.  in  such  form  as 

to  eive  him  a  right  to  the  possession  thereof  if  N.  had  such  right, 
and  put  such  conveyance  on  record  in  the  proper  office;  and  when 

Slaintilf  demanded  the  logs  under  a  title  adverse  to  N.,  defendant 
id  not  disclaim  any  rigiit  to  tiiem,  and  pending  this  action  h  j  sold 
them.  Held^  that  upon  this  evidence  the  jury  might  find  that  he 
had  converted  the  logs  at  the  commencement  of  th^  action. 
Steele  v.  Schricker,  134 

2.  Where  it  appears  that  logs  were  scaled  by  tAe  proper  officer  (as 

provided  by  statute),  oral  evidence  of  the  quantity  of  the  logs  is 
not  admissible,  unless  it  is  shown  that  no  record  of  such  scale  was 
made,  and  that  no  certified  scale  bill  is  in  existence,  or  that,  if  in 
existence,  it  is  in  the  hands  of  the  opposite  party,  who  has  refused 
to  produce  it,  on  notice,  or  that  it  is  m  some  other  way  out  of  the 
reach  of  the  party  oflerin;^  the  proof.  Ibid, 

\X  N.  was  in  possession  of  logs,  under  a  contract  between  him  and  X. 
which  provided  **  that  the  title,  possession  and  right  of  possession  " 
should  be  and  remain  in  N.  until  full  payment  was  made  to  him  for 
all  supplies  furnished  by  him  to  X.  under  said  contract;  that  dur- 
ing such  time  N.  might  **  handle  and  sell "  the  logs,  **  reserving  out 
of  the  proceeds  sufficient  to  pay  for  said  supplies,  and  paying  the 
residue,  if  any,**  to  X.;  and  tliat  if  said  supplies  should  befulhr 
tNvid  for  without  a  sale  of  the  logs,  these  should  then  belong  to  X. 
Tayxob,  J.,  is  inclined  to  think  that  under  this  contract  N.  could 
not  pledge  or  mortgage  the  logs  as  security  for  a  debt  due  him.  and 
especially  for  an  amount  in  excess  of  the  sum  due  him  from  X. 
for  supplies;  and  that  such  a  mortgage  would  be  a  converaion,  and 
would  confer  no  right  of  poasession  upon  the  mortgagee  as  against 
X.    But  the  question  is  not  decided.]  Ibid. 
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4.  The  record  of  the  contract  above  stated,  in  the  proper  inspector's 
oflOlce,  was  notice  to  all  persons  of  the  interest  of  the  several  par- 
ties thereto  in  the  lumber,  although  the  recorded  mark  on  the 
lumber  was  that  of  N.    R.  S.,  sec.  1739.  Ibid. 

Mandakus.    See  Judgment  (D.).    Secbetaby  of  State. 

MARRIED  WOMAN. 

See  Parties,  8. 

In  a  contest  between  creditors  of  a  husband  and  the  wife,  where 
the  wife  claims  title  to  the  property  in  dispute  hj  mortgage  or 
conveyBuce  from  her  husband,  the  burden  of  proof  is  upon  the 
wife  to  show  such  mortgage  or  conveyance,  and  that  it  was  for  a 
valuable  consideration,  paid  by  her  out  of  her  separate  estate,  or 
by  some  other  person  for  her.  But  when  these  facts  are  clearly 
established,  the  burden  of  showing  fraud  in  the  mortgage  or  con- 
veyance is  upon  the  party  alleging  it.  The  general  lainguage  of 
the  opinions  m  some  recent  oases  in  this  court  CHorton  v,  Dewey, 
68  Wis.,  413;  Fisher  v.  Shelver^  id.,  501),  qualified  and  explained. 
Semmensv,  Walters,  675 

MASTER  AND  SERVANT. 
See  Neolioenoe,  4    Railroads,  3-5,  8 

1.  In  an  action  against  an  express  company  for  injuries  received  while 

in  its  employment,  an  allegation  in  the  complaint  that  such  inju- 
ries were  caused  by  the  negligence  of  one  who  was  the  **  agent 
and  manager  of  the  said  company's  office  "  in  the  city  where  the 
plaintiff  was  employed,  does  not,  in  the  eJjsence  of  further  aUega^ 
tions  showing  what  the  duties  and  powers  of  such  agent  were, 
create  the  presumption  that  he  was  a  vice^prineipal  for  whose  neg- 
ligent acts  resulting  in  injury  to  its  emjMoyees  the  express  com- 
pany would  be  liable.    Dwyer  v.  Am,  Exp,  Co,,  453 

2.  And  especially  does  not  such  presumption  arise  where  the  complaint 

further  shows  that  the  acts  from  which  the  injury  resulted  were 
done  by  such  af  ent  while  engaged  as  driver  of  the  team  drawing 
Roods  between  the  company's  office  and  the  depots  and  while  de- 
fendant was  riding  to  and  fro,  assisting  in  loading  and  unloading 
such  goods.  PncL 

[8.  Whether  if  the  complaint  had  alleged  facts  showing  that  such 
agent  was  in  fact  the  vice-principal  of  the  company  and  empowered 
to  do  all  acts  at  a  certain  city  which  the  company  was  authorized 
to  do,  the  company  would  be  liable  for  his  negligence  while  en- 
gaged in  the  same  work  with  the  plaintiff,  is  not  determined.  J  Ibid. 
Measure  of  Damages.  See  Ck>NTRACTS,  1.  Damages.  Instructions 
TO  Jury,  1. 

MECHANICS  UEN. 

See  Ck)STS,  2,  8. 

1.  ThoujB^h  an  action  to  enforce  a  mechanic's  lien  is  by  statute  made  an 
equitable  action,  the  complaint  need  not  neoessarily  stote  a  cause 
for  equitable  relief,  it  being  provided  by  sea  8324,  R.  S.,  that  if 
the  plaintiff  fail  to  establish  his  lien,  but  establishes  a  right  to  re- 
cover upon  contract  for  his  alleged  work,  eta,  he  may  have  a 
personal  judgment  in  the  action  against  the  party  liable.  Moritz 
V.  SplUt,  441 
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2,  The  claim  for  amechanio's  lien  when  filed  by  a  principal  contractor, 

need  not  state  that  the  person  against  whom  the  demand  is  claimed 

has  any  interest  in  the  premises  affected  by  the  proceeding.     Ber- 

theolet  V.  Parker,  48  Wis. ,  561,  distinguished.  Ibid. 

Hbdioal  Books.    See  Criminal  Law,  etc.,  a. 

MERGER. 

1.  In  an  action  to  foreclose  a  mortgage  given  to  secure  the  performance 
of  the  conditions  of  a  bond,  one  of  which  conditions  was  that  the 
obligor  should  p»ay  the  sum  for  which  a  note  had  previously  been 
given  to  the  plaintiff,  it  is  not  necessary  to  allege  in  the  complaint 
that  the  plaintiff  is  still  the  holder  of  the  note.  Matteaon  v.  Mat- 
teson,  450 

%  The  note,  in  such  case,  in  the  hands  of  the  plaintiff,  became  merged 
in  the  bond,  and  the  defendant  can  only  claim  protection  against 
it  in  case  it  should  get  into  the  hands  of  a  bona  fide  holder  for 
value  before  due.  This  protection  will  be  given  by  requiring  the 
plaintiff  to  produce  the  note  for  cancellation  before  judgment 
goes  on  the  bond,  Ibid» 

ISjua  and  Mill-Dams.    See  Partition  of  Watbr-Powbrs. 

HiLWAUEEE,  City  Charter  op.    See  Assessments,  1.    Municipal  Cor- 
porations. 

MINOR&    See  Parties,  1,  2.    Sale  of  Lands  of  Minors. 

MiscoNDUOT  OF  JuRT.    See  Criminal  Law,  etc.,  12. 

Misdemeanor.    See  Municipal  Ordinances,  5,  0. 

MiSTAfi^B.    See  Account  Stated,  1,  4. 

MmoATioN  OF  Damages.    See  Damages,  1. ' 

Money  Deposited  in  Court.    See  Practice,  8« 

Money  Had  and  Received.    See  Demand. 

MORTGAGE. 
See  Deed,  1.    Equity,  8.    Foreclosure  of  Mortoaob.    Merger,  1. 

1.  A  mortgagor  may  pay  or  settle  with  the  person  having  the  appar- 

ent authority  to  receive  satisfaction  of  the  mortgage,  and  a  dis- 
charge thus  obtained  will  prevail  against  one  having  a  secre^ 
concealed  or  reserved  interest  in  the  mortgage.  MaJUory  v,  Marv- 
ner,  15  Wis.,  172.    Mason  v.  Beach  et  al,,  607 

2.  So  hddy  where,  during  the  pendency  of  an  action  to  foreclose  a 

mortgage,  tlie  plaintiff  executed  a  quitclaim  deed  of  the  premises 
to  the  mortgagor,  who  received  the  same  without  notice  of  the 
fact  that,  pending  the  action  and  before  such  deed  was  executed, 
the  plaintiff  had  assigned  the  mortgage  and  the  bond  secured 
thereby  to  a  third  person.  Ibid, 

8.  Although,  under  the  statute  and  practice  in  this  state,  the  fee  no 
longer  veste  in  the  mortgagee  even  upon  condition  broken,  he 
nevertheless  obtains  an  interest  in  the  mortgaged  premises  which 
may  pass  by  a  conveyance;  and  a  quitclaim  deed  to  the  mort- 
gagor from  the  owner  of  the  mortgage  operates  as  a  discharge 
thereof.  IbuL 
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Monon.    See  Garnishment,  8.    PBAoncB,  6,  7. 

MUNICIPAL  OORPORATIONa 

See  Appeal  (C).  Assessments,  1,  Cities.  Costs,  1.  Eminent  Do- 
main. Equity,  7.  Fireman,  1.  License  Laws.  Sidewalks. 
Taxation.  3,  8. 

1.  Where  the  charter  of  a  city  provides  that  in  no  event  shall  the  city 
be  held  responsible  for  the  payment  for  certain  work,  the  fact  that 
its  oflBlcial  records  falsely  show  a  valid  assessment  upon  the  lots  to 
be  benefited  and  that  aU  conditions  precedent  to  a  valid  letting  of 
the  contract  for  the  work  have  been  complied  with,  will  not,  in  the 
absence  of  fraud  on  the  part  of  its  officers  with  respect  to  such 
records,  render  the  city  liable  in  an  action  by  a  contractor  who  has 
performed  such  work  on  the  faith  of  the  records,  and  who,  by 
reason  of  the  invalidity  of  the  assessment,  has  failed  to  collect  the 
amount  of  certificates  issued  to  him  in  payment  for  the  work,  and 
has  incurred  expenses  in  good  faith,  in  the  effort  to  enforce  such 
collection.    Zwiettuch  v.  City  of  Milwaukee,  869 

[3.  Whether,  if  it  appeared  in  such  an  action  that  its  officers  had 
knowinglv,  and  with  intent  to  deceive  and  defraud,  falsified  the 
records,  tne  city  would  be  liable,  not  determined.]  Ibid, 

Municipal  Court  of  Dane  County.    See  Criminal  Law,  etc.,  5,  6. 

MUNICIPAL  COURTS. 
See  Justices*  Courts. 

1.  Under  sec.  2,  art.  VII  of  the  constitution,  which  provides  that  *'the 

jurisdiction  which  may  be  vested  in  municipsd  courts  shall  not 
exceed,  in  their  respective  municipalities,  that  of  the  circuit 
courts  in  their  respective  circuits,  as  |)resoribed  in  this  consti- 
tution," the  legislature  can  give  to  municipal  courts  jurisdiction 
over  actions  of  trespass  quart  dausum  or  to  try  title  to  land,  only 
where  the  land  which  is  the  subject  of  the  action  is  situated  within 
the  municipality.    Bruins  et  al,  Eafrs,  v.  Bruins  et  aL,  548 

2.  Sec.  2484,  R.  S.,  which  declares  in  effect  that  the  municipal  court  of 

the  city  and  town  of  Ripon  shall  have  exclusive  jurisdiction  of  all 
cases  commenced  before  a  justice  of  the  peace  in  said  citv  or 
town,  when  an  answer  shall  be  put  in  showing  that  the  title  to 
lands  will  come  in  question,  and  which  shall  be  certified  to  such 
court  in  the  manner  provided  by  law  for  certifying  such  cases  to 
circuit  courts,  must  be  construed  with  reference  to  subjects  which 
could  properly  come  within  the  jurisdiction  of  said  municipal 
court  under  the  constitution,  and  applies  therefore  only  to  cases 
where  the  land,  the  title  to  which  is  thus  put  in  issue,  is  situated 
within  the  municipality.  Ibid, 

MUNICIPAL  ORDINANCEa 

See  Fireman,  1. 

1.  Where  the  prayer  of  a  complaint  for  a  violation  of  a  city  ordi- 
nance IS  that  the  defendant  may  be  arrested  and  held  to 
answer  to  the  city  therefor,  the  complaint  must  be  construed  as 
though  the  ordinance  were  imoorted  into  and  formed  a  p^  of  it 
City  of  Oshkosh  v,  Schwartz,  483 
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3.  Thus,  when  an  ordinance  provides  as  a  penalty  for  its  violation,  a 
fine  of  not  less  than  $5  nor  more  than  $100,  with  costs  of  prosecu- 
tion, etc.,  the  prayer  in  a  complaint  for  a  violation  of  such  ordi- 
nance is  construed  to  be,  in  effect,  that  the  defendant  be  arrested 
and  held  to  answer  to  the  city  for  the  violation  of  the  ordinance 
by  paying  such  fine  as  the  justice  might  impose,  not  less  than  $5 
nor  more  than  $100,  together  with  costs,  etc.  IbiiL 

3.  In  such  case,  where  the  city  charter  provides  that  in  city  prosecu- 

tions, if  the  defendant  be  foimd  not  guilty,  the  costs  of  suit  shall 
be  taxed  against  the  city,  the  defendant,  if  found  not  guilty  in  the 
justice's  court,  may  recover  costs  by  way  of  attorney's  fees,  under 
a  statute  authorizing  a  justice  to  tax  attorney's  fees  as  costs  in 
favor  of  the  party  recovering  judgment,  and  that  **  tfie  amount 
claimed  in  the  plaintiff's  complaint  shall  govern  the  amount  of 
the  attorney's  fees  to  be  recovered  by  the  defendant"  Ibid, 

4.  And,  such  defendant,  after  being  found  guilty  in  the  justice's  court, 

having  appealed  to  the  county  court  where,  the  action  being  tried 
de  novo,  he  was  found  not  guilty,  is  entitled  to  include  in  his  judg- 
ment in  the  county  court,  the  attorney's  fees  which  success  wotud 
have  given  him  in  the  justice's  court.  Sec.  2925,  B.  S.,  as  amended 
by  ch.  22,  Laws  of  1881.  Ibid, 

5.  Penal  actions  for  such  violations  of  municipal  ordinances  as  are  not 

also  misdemeanors,  are  civil  actions.  PtatteviUe  v.  Bell,  43  Wis., 
488.  Jhid. 

A.  Where  a  municipal  ordinance  prohibits  that  which  was  not  punish- 
able at  common  law  or  by  statute,  and  provides,  as  a  penalty  for 
its  violation,  a  fine,  and  %n  default  of  payment  of  sucli  fine',  im- 
prisonment in  the  county  jail,  the  violation  of  such  ordinance  is 
not  a  misdemeanor  under  a  statute  defining  a  misdemeanor  to  be 
"  an  act  or  omission  punishable  by  fine  and  imprisonment  or  by 
fine  or  imprisonment.''  IhwL 

7.  The  word  '*fine"  as  used  in  sec.  8204,  R.  S.,  which  provides  that 

a  forfeiture  **  may  be  sued  for  and  recovered  in  a  civd  action  "  and 
that  the  word  **  forfeiture  "  should  include  any  penalty  in  money 
or  goods,  other  than  a  fine,  means  a  fine  imposed  by  statute  and 
does  not  include  fines  imposed  by  municipal  corporations.  Ck>m- 
pare  PlattetnUe  v.  BeU,  43  Wis.,  492.  Itrid, 

8.  Under  the  charter  of  the  city  of  Oshkosh  an  ordinance,  before  it 

becomes  operative,  must  not  only  be  published  in  the  official  paper 
of  the  city,  but  must  also  be  recorded  in  the  book  provided  for  that 
purpose  together  with  the  proper  affidavit  of  the  publication  of 
such  ordinance.    Schioartz  v.  City  of  Oshkosh,  490 

0.  The  same  charter  provides  that  the  city  printer  or  printers,  immedi- 
ately after  the  piiblication  of  an  ordinance,  shall  file  with  the  city 
clerk  a  copy  of  such  publication  *'  with  his  or  their  affidavit,  or  the 
affidavit  of  his  or  their  foreman,"  of  the  length  of  time  the  same 
has  been  published.  It  is  also  made  the  duty  of  the  common  coun- 
cil to  let  all  the  printing  and  publication  necessary  to  be  done  by 
the  city  to  the  lowest  bidder,  who  shall  be  styled  the  "city 
printer."  Held,  that  the  publishers  of  a  newspaper  to  whom  the 
contract  for  such  printing  and  publication  has  been  let,  are  the 
city  printers,  and  tnat  an  affidavit  of  the  publication  of  such  an 
ordinance  by  **  one  of  the  publishers  "  of  such  paper  is  a  sufficient 
compliance  with  the  charter.  Ibid, 
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10.  An  ordinance  passed  by  the  common  council  of  a  city,  as  an  amend- 
ment to  previous  ordinances  which  never  took  effect,  cannot  be 
held  valid,  or  sustained  as  an  independent  ordinance,  where  it  is 
manifest  that  it  would  not  have  been  adopted  except  on  the  assump- 
tion that  the  ordinances  which  it  attempted  to  amend  were  m, 
force.  IbicL 

HuBDEB.    See  Crdcinal  Law,  etc.,  1-4 

Nayigablb  Riveb.     See  Pleading,  9. 

NEGLIGENCR 

See  Common  CAnBiER.    Damages,  5.    Masteb  and  Sebyamt.     Rail- 
BOADS,  2-8.    Sidewalks. 

1.  In  actions  for  negligence,  the  plaintiff  need  not,  ordinarily,  allege 

or  prove  that  he  was  not  himself  negligent,  contributory  n^li- 
gence  being  generally  a  matter  of  defense.  RandcUl  v.  if,  W7T. 
Co.,  54  Wis.,  147.    Both  v.  Peters  et  a/.,  405 

2.  But  where   the  plaintiff's  own  evidence  conclusively  shows  con- 

tributory negUgence  on  his  part  a  nonsuit  will  be  granted.     Ibid. 

8.  And  where  the  facts  stated  in  the  complaint  clearly  show  that  the 
plaintiff  was  guilty  of  contributory  negligence,  a  demurrer  thereto 
should  be  sustained.  [Whether,  in  such  case,  the  court  is  re- 
hired to  construe  the  complaint  most  strongly  against  the  plaint- 
itf,  is  not  here  determined.]  Ibid, 

4.  The  complaint  in  this  case  alleges  that  the  plaintiff,  while  employed 
at  Milwaukee  in  the  lumber  y^ard  of  the  defendants,  who  resided 
in  Michigan,  having  assisted  in  loading  a  car  with  lumber  partly 
covered  with  snow  and  thereby  rendered  extremely  slippery  imd 
difficult  to  pile  so  as  not  to  fall  down,  was  ordered  by  one  H.  (then 
one  of  the  yard  foremen  or  superintendents,  having  charge  of  and 
clothed  with  the  power  and  autliority  over  the  laborers  in  said 
yard  including  the  plaintiff),  to  count  the  number  of  pieces  of  a 
certain  length  piled  on  the  car;  that  by  reason  of  the  slippery  con- 
dition of  the  lumber  a  slight  jar  would  cause  the  piles  to  fall 
down  unless  properly  braced  or  shored  up,  which  was  not  done; 
that  the  plaintiff  got  into  the  car  and  while  stooping  down  between 
the  piles  and  in  the  act  of  counting  the  lower  tiers,  the  said  fore- 
man, knowing  the  dangerous  position  of  the  plaintiff,  without 
warning  to  him,  negligently  caused  the  car  to  be  moved,  thereby 
jarring  one  of  the  piles  of  lumber  thereon  and  causing  it  to  fall 
upon  the  plaintiff,  severely  injuring  him.    Held,  on  demurrer: 

(1)  The  facts  stated  show  the  plaintiff  to  have  been  guill^  of 
negligence  contributing  to  the  injury. 

(2)  The  foreman  was  a  fellow  servant  of  the  plaintiff,  for  whose 
negligence  the  defendants  are  not  liable.  The  mere  fact  that  the 
defendants  resided  in  another  state  does  not  cliange  the  rule. 

Ibid, 
Neqotlable  Instbumbnt.    See  Mbbgeb. 

Kbw  Tbial.  See  Appeal  (A.),  2.  Cbiminal  Law,  eta,  17.  Dam- 
ages, 2. 

NsxT  Fbiend.    See  Sale  of  Lands  of  Minobs. 

KoNsurr.    See  Negligence,  2.    Railboads,  5,  d 
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NonoE. 

1.  Of  appeal.    See  Appeal  (A.),  5. 

2.  Of  motion.    See  Pbactice,  6,  7. 

8.  Not  to  pay  agent.    See  Agency,  4. 

4.  To  lot  owner  to  do  work  on  street.    See  Cities. 

6.  Of  right  to  land.    See  Equity,  9. 

«.  Of  interest  in  lumber.    See  Loos  and  Lumber,  4 

7.  Of  garnishment^  by  garnishee  to  debtor.    See  Garnishment,  2. 

8.  Of  acceptance  of  offer  of  reward.    See  Offer  op  Reward. 

9.  Of  defect  in  sidewalk.    See  Sidewalks,  8. 

10.  Of  tax  sales f  etc,  when  presumed.    See  Tax  Certificates,  1. 
Nuisance.    See  Equity,  7.    Limitation  of  AonoNS.    Pleadino,  9. 
Offers  of  Proof.    See  Evidence,  8. 

OFFER  OF  REWARD. 

See  Fireman,  8. 

1.  Where  a  reward  is  offered  for  the  doing  of  a  certain  act,  with  no 

restrictions  or  limitations  to  the  offer,  and  no  additional  require- 
ment upon  the  claimant  of  the  offered  bounty,  one  who  performs 
the  act  with  a  view  of  obtaining  the  reward  need  not  give  notice 
of  that  fact  to  the  person  making  the  offer,,  as  a  condition  prece- 
dent to  the  recovery  of  the  rewsu^.    Beif  v,  Paige,  496 

2.  So  held,  where  A.  made  an  offer  **  I  will  give  $5,000  to  any  person 

who  wUl  bring  the  body  of  my  wife  from  that  building,  deafd  or 
alive,"  and  B.,  on  the  faith  of  the  offer,  and  for  the  purpose  of 
earning  the  reward,  rescued  the  body  of  A.'s  wife  from  the  burn- 
ing building  in  which  it  then  was.  Ibid. 

Office  and  Officer.    See  Secretary  of  State,  10.    State  Hospital 
FOR  Insane. 

OSHKOSH,  City  Chartbr  <».    See  Municipal  Ordinances,  8,  8,  9. 
Sidewalks,  8. 

PARTIES. 

See  CORPORATIONS.    Judgment  (D.).    Pleading,  8.    Praohcb,  4. 

1.  While  in  general  an  action  concerning  the  estate  of  a  minor  must 
be  brougnt  by  or  against  the  minor  (who,  under  the  statute,  must 
be  represented  by  his  guardian  ad  litem),  yet  where  the  action  is 
upon  an  express  contract  made  by  the  guardian  for  the  benefit  of 
the  ward,  it  may  be  by  or  against  the  guardian  personally.  McKin- 
ney  et  al,  v.  Jones  etat.,  8® 

3.  In  the  entitling  of  the  summons  and  complaint,  one  of  the  parties 

plaintiff  is  named  '*E.  G.,  heir-at-law  of  R.  G.,  deceased,  oy  her 
guardian  W.  B.;"  but  in  the  body  of  the  complaint  W.  B.  is 
spoken  of  asplaintiff.  Held^that  the  action  must  be  treated  as 
brought  by  W.  R  as  a  plaintiff.  Ibid. 

8.  In  an  action  by  a  married  woman,  founded  upon  her  contract  to  sell 
and  convey  land,  the  fact  that  her  husband  signed  a  writing  at  the 
foot  of  the  contract  declaring  that  he  thereby  joined  therein  with 
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his  wife,  and  bound  himself  to  perform  all  acts  necessaiy  to  con- 
yey  all  his  interest  as  husband  in  said  estate,  does  not  show  him  to 
be  a  necessary  party  plaintiff,  there  being  nothing  in  the  pleadings 
or  proof  to  sliow  that  the  husband  had  any  interest  in  the  land.  IbidL 

4.  Under  sec.  2801,  R.  S  ,  which  provides  that  "  in  case  of  a  transfer  of 
interest,  the  action  may  be  continued  by  or  against  the  original 
party,  or  the  court  may  direct  the  person  to  whom  the  interest  is 
transferred  to  be  substituted  in  the  action,  or  joined  with  the  orig- 
inal party,**  unlens  there  is  some  action  of  the  court,  either  in 
allowing  the  action  to  be  continued  in  the  name  of  the  original 
plaintiff  or  in  directing  the  sul^titution  or  joinder  of  the  real 
owner  of  the  cause  of  action,  the  rights  of  such  owner  will 
not  prevail  against  a  subsequent  settlement  made*with,  or  a  satis- 
faction or  discharge  obtained  from,  the  original  plaintiff,  without 
notice  of  the  transfer  of  interest.    Mason  v.  Beach  et  oZ.,  607 

6.  In  an  action  to  subject  trust  property  to  sale  for  the  payment  of 
equitable  liens  thoreon,  all  the  lien  holders  or  cestui  que  trusts  are 
proper  parties,  and  may  join  as  plaintiiOts.  Wier  et  aJ.  v,  Simmons 
et(d..  637 

PARTITION  OP  WATER  POWERS. 

1.  The  provisions  of  the  revised  statutes  concemin.^  "partition  of 

water  powers  **  (sees.  8149-8158),  as  amended  by  ch.  203,  Laws  of 
1881,  are  not  invalid,  as  vesting  in  commissioners  judicial  powers 
which  the  state  constitution  vests  in  the  courts  —  as  the  commis- 
sioners are  mere  referees,  who  act  in  aid  of  the  court.  JanesvUle 
Cotton  M.  Co.  et  al,  v.  Ford  et  oZ.,  imp,,  197 

2.  If  the  provision  which  in  terms  makes  the  report  of  the  commis- 

sioners binding  upon  the  parties  before  the  court  acts  upon  it,  is 
invalid,  this  does  not  invalidate  the  other  provisions  of  the  statute. 

Ibid, 
8.  Said  statute  does  not  infringe  the  right  of  trial  by  jury.  The  pro- 
vision therein  that  **  an  issue  of  fact  in  any  such  action,  properly 
triable  by  jury,  may  be  tried  by  jury  with  like  effect  as  in  other 
cases,"  means  that  the  verdict  shall  have  the  same  effect  as  a  ver- 
dict in  a  common  law  action.  Ibid, 

4.  The  provision  which  authorizes  the  commissioners  to  temporarily 
occupy  and  control  the  mills,  etc.,  when  necessary  to  enable  them 
to  perform  their  duties  (they  being  at  all  times  subject  to  the  con- 
trol of  the  court),  is  not  invalid.  Ibid, 

PARTNERSHIP. 
See  Instructions  to  Juby,  2.    Res  Adjudicata,  2. 

1.  Where  the  value  of  a  lot  of  land,  used  for  partnership  purposes,  was 
charged  to  the  partnership  on  the  books  of  the  firm,  and  credited 
to  M.,  the  partner  who  held,  and  still  holds,  the  legal  title  thereto, 
it  would  be  treated  in  equity  as  partnership  property;  and  where, 
on  the  dissolution  of  that  firm  and  formation  of  a  new  one  as  its 
successor  in  business,  the  lot  was  credited  to  the  old  firm  on  the 
books  of  the  new,  and  all  this  with  the  knowledge  of  M.,  it  must 
be  treated  in  equity  as  property  of  the  now  firm,  as  against  M.  and 
his  grantee  with  notice.    Bergeron  et  al,  v,  Bichardott,  imp,,    129 
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2.  Actual,  open  and  notorious  occupation  of  the  lot  by  the  firm  for 
partnership  purposes,  at  the  time  when  advances  were  made  to  M., 
to  secure  which  he  afterwards  executed  a  conveyance  of  the  lot, 
was  notice  to  all  the  world  of  the  equitable  rights  of  the  firm  in 
respect  to  it;  and  the  fact  that  the  conveyance  waH  not  actually 
made  until  after  the  firm  ceased  to  occupy  the  lot,  would  not  maJce 
the  grantee,  as  against  the  partners  other  than  M.,  a  purchaser  in 
good  faith  within  the  meanmg  of  the  statute.  Ibid, 

PAUPERS. 

See  LiCENSB  Laws,  Z. 

Expenditures  made  by  one  town  in  supporting  a  pauper  for  whose 
support  another  town  is  legally  liable,  may  be  recovered  in  an  ac- 
tion a^inst  the  latter  town,  although  the  plain tiif  town  did  not 
enter  mto  a  written  contract  for  sucn  support,  or  keep  a  record  of 
the  same,  or  pass  a  formal  order  for  payment  and  have  the  same 
regularly  entered  of  record.  McCaffrey  v.  Town  of  Shields,  64 
Wis.,  645;  City  of  Oconto  v.  C.  <&  N.  W.  ky  Co.,  44  id.,  231.  Toum 
of  Dakota  V.  Town  of  Winneconne,  523 

PAYMENT. 

See  Agency,  1,  8,  4.    Fo&EC;ix>snBE  of  MoBTOAaE,  2.    MoBTOAaE,  1,  2. 

Pabtibs,  4. 

1.  One  who  requests  a  bank  to  remit  to  him  by  draft  the  money  which 

he  has  on  deposit  therein,  and  which  by  the  rules  of  the  bank  is 
payable  only  at  its  counter,  assumes  the  risk  of  the  transmission 
of  the  draft  in  the  usual  way  by  mail;  and  the  mailing  of  such 
draft,  properly  addressed,  discharges  the  debt  of  the  bank  to  him. 
Jung  V.  Second  Ward  Savings  Bank,  864 

2.  In  transmitting  such  draft  the  bank  may  adopt  the  address  con- 

tained in  the  letter  requesting  the  remittance,  and  is  not  bound  to 
use  a  more  particular  designation  or  mode  of  address  for  the  pur- 
pose of  insuring  delivery  to  the  proper  person.  ibid, 

3.  Whether  in  an  action  of  foreclosure  brought  by  assignees  of  a 

mortgage,  a  payment  to  the  original  mortgagee  after  the  assign- 
ment and  without  the  knowledge  or  assent  of  the  assignees,  can  be 
set  up  as  a  defense,  on  the  ground  that  the  assignment  is  void  as 
between  assignor  and  assignees,  qucBre,    Bay  et  at,  v,  Northrup,  396 

4.  Although  moneys  advanced  were  voluntarily  paid  and  were  in- 

tended to  apply  on  a  building  contract,  yet  the  continued  exist- 
ence of  the  building  and  the  earning  of  the  advances  were  conditions 
implied  when  the  payments  were  made,  and,  after  the  destruc- 
tion of  the  building  oy  fire,  the  parties  having  acted  upon  the  as- 
sumption that  the  contract  was  at  an  end  and  tltat  their  rights 
were  to  be  fixed  as  at  the  time  the  fire  occurred,  the  excess  of 
such  advances  over  the  amount  earned  may  be  recovered  back. 
Budd  et  al,  v.  BeU  et  al,  668 

Penalties.    See  Encboachmbnts,  1,  8. 

Pebsonal  Pbopebty.    See  Aoenot,  1,  2.    Amendment  of  Pleadino, 
2,  3.    Bailment.    Ck)MMON  Cabbieb.    Contbaots,  1,  4-6.    Con- 

VEBSION.  FbAUDS,  STATUTE  OP.  GaBNISHMENT,  1,  2.  LOOS  AND 
LUMBEB.     MEBQEB.     PAYMENT,  1,  2.     REPLEVIN.     SaLB  OP  CHAI^ 

tels.    Tbusts  and  Tbustees.    Wabbanty. 
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Plats.    See  Dbed,  1L 

PLEADIKG. 

See  Amendment  op  PLEAOiNa.  Abbitiu.tion  and  Award,  1,  2.  CJoun- 
TBBCLAUC.  Criminal  Law,  etc.,  8, 13-15.  Dobd,  1.  Demurrer. 
Equity,  4,  6,  7,  Evidence,  6.  Flow  age  op  Land.  Foreclos- 
ure of  Mortq  age,  8.  Injunction,  8.  Judgment  (G.),  4,  7.  Mas- 
ter and  Servant.  Mechanic's  Lien,  1.  Merger.  Municipal 
Ordinances,  1,  2.    Negugence.    Parties. 

1.  Where  a  claim  against  a  town  is  one  *'  for  which  a  money  judgment 

only  is  demandable,*'  the  complaint  thereon  is  bad,  on  general  de- 
murrer, if  it  fails  to  allege  the  filing  of  a  statement  of  such  daim 
«eith  the  town  clerk  as  required  by  sea  834,  R.  a  C,  A  N,  W, 
Railway  Co.  v.  Town  of  Langlade^  116 

2.  A  claim  to  recover  back  the  amount  of  a  tax  unlawfully  exacted 

and  actually  paid,  is  within  the  provisions  of  said  sec.  ^4;  and  in 
an  action  thereon,  a  further  demand  that  the  tax  be  declared 
unlawful,  and  that  the  defendant  town  be  enjoined  from  ever 
enforcing  the  same,  is  without  significance  or  effect.  Ibid, 

8.  The  question  of  a  misjoinder  of  parties  plaintiff  cannot  be  consid- 
^red  upon  demurrer  to  the  complaint  as  not  stating  a  cause  of 
action,  or  upon  objection  at  the  trial  to  the  reception  of  any 
evidence  under  it;  and  in  a  complaint  by  tax-payers  ot  a  school  dis- 
trict to  restrain  the  assessment  of  a  tax,  an  averment  that  plaint- 
iffs have  brought  the  suit  on  behalf  of  all  the  other  tax-payers  <^ 
the  district,  is  immaterial  under  the  ^neral  demurrer,  if  a  cause  of 
action  is  stated  in  favor  of  the  plaintiffs  named,  or  either  of  them. 
Nevil  et  al,  v,  Clifford  et  al,  161 

4.  On  demurrer  to  the  complaint  ore  tenus,  at  the  trial,  an  averment 

that  the  plaintiffs  are  '*  resident  tax-payers  and  voters  *'  in  the 
school  district,  is  construed  as  meaning  that  they  own  taxable 
property  in  such  district.  Ibid, 

5.  The  complaint  in  this  case  is  held,  under  the  rule  estaUished  in 

Supervisors  v.  Decker,  80  Wis.,  634,  to  have  been  intended  to  set 
out  a  cause  of  action  in  tort  for  false  and  fnmdulent  representa- 
tions,  and  not  a  cause  of  action  simply  on  contract  So  construed, 
the  complaint  is  insufficient,  the  false  representations  complained 
of  being  as  to  a  matter  of  law.  Qormdy  v.  Qymnastic  Aatod' 
ation,  850 

G.  An  allegation  in  the  complaint  that  the  defendant  threatens  to  take 
possession  of  the  plaintiff's  land  "  without  first  having  acquired 
any  rijzht  or  title  thereto  or  any  leave  or  license  to  enter  upon  the 
same,'*^  is  construed  as  substantiallv  statins  that  the  defendant 
threatens  to  take  the  land  without  first  having  paid,  tendered  or 
deposited  the  compensation  therefor  as  requir^  by  the  statute  as 
a  condition  precedent  to  acquiring  any  right  or  title  thereto. 
Diedrichs  v,  N.  W,  U,  Railway  Co.,  88  Wis.,  219,  distinguished. 
Church  V.  Joint  School  DistruS,  899 

[7.  It  would  seem  that  matter  merelv  in  abatement  of  an  action  will 
not  be  available  under  a  general  denial,  but  must  be  pleaded,  es- 
pecially where  such  maf^ter  is  negatived  in  the  complcunt.]  Reif 
V.  Paige,  496 
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8.  Although  the  statute  (R.  S.,  see.  8395)  provides  that  in  actions  to 

recoyer  forfeitures  *'  it  shall  be  sufficient  to  allege  in  the  complaint 
that  the  defendant  is  indebted  to  the  plaintiff  in  the  amount  of  the 
forfeiture  claimed,  according  to  the  provisions  of  the  statute  which 
imposes  it,  specifying  the  section  and  chapter  containing  such 
statute,"  a  complaint  which  assumes  to  state  the  specific  facts  cre- 
ating the  liabiuty,  and  concludes  with  the  averment  that  the 
defendant  thereupon  '^became  indebted  to  the  plaintiff,**  etc.,  is 
insufficient  unless  the  facts, specifically  stated  constitute  a  cause 
of  action.  Such  allegation  of  indebtedness  is  merely  of  a  legal 
conclusion  from  the  facts  stated.    The  State  v,  Egerer,  527 

9,  A  complaint  shows  that  unlawful  obstructions  (describing  them  and 

their  effects),  have  been  placed  by  the  defendants  in  a  public  navi- 
gable river,  and  alleges  that  the  plaintiff  '*  for  many  years  last 
past,  and  during  all  tne  time  hereinafter  mentioned,  has  been  the 
owner  of  alarga  saw-mill  on  said  river;"  that  the  said  **  obstruc- 
tions in  said  stream  ajre  esi)ecially  injurious  to  the  plaintiff,  and 
that  the  only  way  in  which  it  can  carry  on  its  biisiness  at  its  said 
mill  is  by  floating  logs  down  said  stream  to  furnish  stock  for  run- 
ning the  same;  that  the  logs  of  the  plaintiff  are  contimuHly  de- 
layed by  said  obstructions,  and  its  mill  is  frequently  compelled  to 
be  idle  for  want  of  logs  at  times  when  it  could  readily  have  a  full 
stock  of  logs  in  its  pond  adjacent  to  its  said  mill,  were  they  not 
kept  back  bv  said  acts  of  the  defendants;"  and  that  by  reason  of 
said  wrongful  acts  of  the  defendants  and  the  maintenance  of  said 
obstructions  in  said  stream  b}'  them  the  plaintiff  *'  has  been  dam- 
aged during  the  year  1S78  nnd  1879  to  the  amount  of  $5,000."  The 
sufficiency  of  the  complaint  having  been  objected  to  for  the  first 
time  at  tlie  trial,  held: 

(1)  The  facts  suuod  shofv  injuries  to  the  plaintiff  peculiar  to  it- 
If,  for  which  it  may  recover  damages. 

(2)  Though  in  all  allegations,  except  the  last,  the  present  time  is 
used,  and  there  are  no  express  nlle>cations  that  during  that  time 
the  plaintiff  did  float  loj;i^  down  the  river  to  its  mill  for  manufact- 
ure there,  and  that  such  logs  were  delayed  by  the  obstructions  to  its 
damage,  yet,  construing  the  whole  complaint  liberally,  the  former 
allegations  cover  the  time  mentioned  in  the  last  and  should  not  be 
restricted  to  the  time  when  the  complaint  was  made. 

(8)  That  the  allegations  of  damage  are  general  and  indefinite  is 

*not  a  ground  of  demurrer,  but  can  be  remedied  only  by  a  motion 

to  mi£e  them  more  definite  and  certain.    A,  C.  Conn  Co.  v.  Little 

Suamico  L.  db  M.  Co.  et  al.,  580 

PooB  LA.WS.    See  Paupebs. 

PEACnCE. 


self. 


See  Attaohmrnt.  Bill  of  Exceptions.  Ck>T7RT  and  Jury.  Criminal 
Law,  etc.,  8,  6, 6, 12.  Damages,  2,  8, 5.  Depositions.  Evidence. 
Exceptions.  Foreclosure  of  Mortgage.  Instructions  to 
"  Jury.  Judgment.  Jurors.  Merger.  Parties.  Pleading,  9. 
Sale  of  Lands  of  Minors.  Stay  of  Proceedings.  Vendor 
AND  Purchaser  of  Land,  2. 

1.  Where  the  court  improperly  overruled  a  general  demurrer  to  the 
complaint,  but  the  fact  whose  omission  rendered  the  complaint  de- 
fective was  supplied  by  defendant's  evidenco  at  the  trial,  the  error 
was  cured,  and  the  complaint  might  have  been  amended  before  or 
after  judgment,  or  the  omission  may  be  disregarded.  McKinney 
etaLv.*wie8et€iL,  w 
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d.  After  the  referee  for  trial  has  made  his  report,  it  is  within  the  dis- 
cretion of  the  court  to  admit  additional  testimony;  and  where  mnA 
testimony  wna  offered  by  one  party,  and  the  other  objected  to  its 
admission,  and  asked  for  a  continuance  to  enable  him  to  produce 
testimony  to  mL*et  it,  but  did  not  make  an  affidavit  of  surprise  or 
show  that  he  could  probably  controvert  the  additional  evidence: 
Held,  that  there  was  no  error  in  admitting  the  testimony  and 

^      refusing  a  continuance.  '  llwL 

8.  On  recovering  a  judgment  in  ej^tment,  M.  was  required,  as  a  con- 
dition of  obtain mg  possession  of  the  land,  to  pay  into  court  a  cer- 
tain sum  for  tlie  defendants,  being  the  amount  of  purchase  money 
paid  by  the  latter  at  a  guardian's  sale  of  the  land  >  adjudged  to  be 
mvalid),  with  interest,  taxes,  etc.  On  appeal,  the  juJgtUpnt  was 
reversed;  and  the  court  below  afterwards  ordered  the  clerk  to  pay 
defendants,  out  of  the  money  so  deposited  by  M,,  their  costs  in  this 
court,  etc.  Some  time  ben)re  this  order,  M.  had  assigned  said 
deposit  to  a  Ihird  i)erson,  from  whom  he  l\ad  borrowed  the  money. 
Heldy  tiiat  as  the  money  was  deposited  for  a  special  purpose,  even 
if  i(  had  belonged  to  M.  and  the  costs  could  not  be  collected  by  ex- 
ecution against  liim,  defendants  would  not  have  l>een  entitled  to  a 
lien  on  the  de[M>iit  for  their  costs;  and  that  the  order  was  erroneous. 
Mohr  et  al.  v.  Porter  et  a/.,  149 

4.  It  was  also  error  to  order  a  person  to  be  joined  with  M.  as  plaintiff, 
who  had  no  interest  in  tne  land  except  as  mort^gee  to  secure 
payment  for  his  professional  services  and  advanoements  in  the 
litigution.  Ibid, 

0.  An  order  refusing  to  vacate  a  judgment  by  default  and  permit  a 
defense  to  h^  interposed  being  reversed,  an  appeal  from  the  judg- 
ment is  dismis  ed,  there  being  no  error  apparent  on  the  n  cord 
which  would  work  its  reversal  Cleveland  et  al,  f>.  Bumham^ 
imp.,  5»8 

6.  The  practice  in  this  court  does  not  require  the  filing  of  a  written 

motion.    Proof  of  due  service  of  a  notice  of  motion  is  sufficient 
Olinger  v,  Liddle,  Jr.,  imp.,  (i21 

7.  Where  the  record  discloses  that  an  appeal  has  not  been  regularly 

taken,  no  notice  of  motion  is  necessary,  but  such  appeal  will  be  dis- 
missed on  oral  motion,  or  without  motion.  Ibid. 

8.  No  certificate  of  the  judge  who  signs  the  bill  of  exceptions  can  give 

the  supreme  court  a  right  to  consider  the  reporter's  notes,  or  any- 
thing else  outside  of  the  record.    Semmensv.  Walters,  8?5 

Pbbsxtmption.  See  Deed,  1.  Equity,  7.  Married  Woman.  Master 
AND  Sekvant.    Railroads,  4.    Tax  Certificates,  1. 

Principal  ani>  Agent.    See  Agency,    Master  and  Servant. 

Promissory  Note.    See  Evidbnoe,  10.    Merger. 

Proof  of  Publication.    Bee  Municipal  Ordinances,  8,  •. 

Proof  of  Service.    See  Judgment  (H.),  5. 

Publication  of  Ordinances.    See  Municipal  Ordinances,  8,  0. 

Punitory  Damages.    See  Damages,  1. 

Purchaser  in  Good  Faith.  See  Equity,  5,  9.  Fraudulent  Convey- 
ance.  Logs  and  Lumber,  4.   Married  Woman.   Partnership,  2. 
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Quantum  Meruit.    See  Evidbncb,  5.    Sbcrbtaby  op  State,  2,  8,  8,  9. 
Qttttclaim  Deed,  ds  discharge  of  mortgage.    See  MoBTaAas,  2,  8. 

RAILROADS. 

See  Damages,  5.    Statutes,  CJoNSTRUcnoN  op. 

t.  Under  sec.  1808,  R.  S.,  it  is  the  duty  of  a  railway  train  approaching 
a  railway  crossing  to  come  to  a  stop,  not  immediately  at  the  400- 
foot  post,  but  somewhere  between  that  post  and  the  crossing. 
Lockwoodf  Adm'r,  v.  C.  <S:N.  W,  Railway  Co,,  60 

8.  There  was  no  error  in  refusing  to  submit  to  the  jury  the  question 
whether  the  defendant  railway  company  was  nep^ligent  in  running 
its  train  at  the  rate  of  eight  or  ten  miles  an  hour  on  a  certain 
curve,  where  all  the  evidence  in  the  case,  as  well  as  common 
experience,  shows  that  trains  are  daily  run  with  safety  at  a  much 
g^reater  speed  over  similar  curves,  and  where  it  appears  conclu- 
sively that  the  track  was  in  good  condition.  IbidL 

8.  The  fact  that  a  train  was  run  at  an  unlawful  rate  of  speed  within  a 
city,  is  no  ground  for  imputing  negligence  to  the  railway  company 
as  between  it  and  its  employee,  where  there  is  no  evidence  that 
the  injury  to  the  latter  was  caused  by  collision  with  any  object. 

i.  If  the  mere  fact  that  the  car  upon  which  the  injured  employee  was 
engaged  at  the  time  of  tlie  injury  was  then  otf  the  track  creates 
a  presumption  of  negligence  on  the  part  of  the  company  or  some 
of  its  employees,  it  seems  that  such  presumption  is  rebutted  where 
it  has  been  shown  positively  that  the  track  was  in  good  order,  the 
engine,  oars,  etc.,  in  good  repair,  and  the  train  properly  manned, 
and  not  run  at  a  dangerous  speed;  and  it  is  then  incumbent  on  the 
plaintiff  to  make  further  proof  of  negligence  on  the  part  of  the 
company.  JbicL 

.  5.  Where  a  brakeman  was  injured  by  being  thrown  from  a  moving 
train  while  uncoupling  the  engine  and  tender,  and  it  appears  that 
he  was  not  required  to  attempt  such  uncoupling  while  the  train 
was  in  motion,  but  that  the  rules  of  tiie  company  forbade  such 
attempt,  this  is  such  evidence  of  contributory  negligence  on  his 
p^  as  justified  a  compulsory  nonsuit  in  an  action  for  the  injury. 

Ibid. 
0.  Where  the  issue  was,  whether  the  fire  which  destroyed  plaintiffs 
bam  was  caused  by  negligence  of  the  defendant  railway  company 
in  running  its  engine,  defendant  showed  that  the  engine  was  a 
perfect  one  in  all  respects  and  was  provided  with  suitable  appli- 
ances in  every  respect  for  preventing  the  escape  of  fire;  and  the 
persons  in  charge  of  the  engine  at  the  time  testified  that  it  was 
run  in  a  careful  manner,  and  that  the  spark-arrester  on  the  smoke- 
pipe,  and  the  fire-box,  were  both  closed,  so  that  no  dangerous  coals 
or  sparks  could  escape  therefrom.  The  testimony  for  plaintiff  was 
not  only  that  the  barn  was  found  on  fire  shortly  after  the  engine 
passed,  but  that,  at  the  time  of  such  passa^,  the  engine  was  emit- 
ting sparks  in  great  numbers  and  coals  an  inch  or  more  in  length; 
^  tliat  some  of  these  struck  the  bam,  and  some  went  under  it;  that 
'  conls  of  a  similar  size  were  seen  immediately  after  on  the  track 
and  on  the  snow  beside  the  track,  in  the  immediate  vicinity  of  the 
bam;  and  that  several  stumps,  a  short  distance  from  the  bam  and 
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near  the  track,  were  also  found  to  be  on  fire  a  short  time  after. 
Officers  of  the  railway  company  also  te8tifie4,  that  if  the  engine 
had  been  properly  run  and  cared  for.,  no  coals  of  the  size  descrioed 
could  have  escaped.  Held^  that  the  court  did  not  err  in  refusing  a 
nonsuit,  and  submitting  to  the  jury  the  questions  whether  the  fire 
was  communicated  to  the  barn  from  the  engine,  and  whether  the 
latter  was  negligently  managed.  Spaidding  v.  Railivay  Co.^  30 
Wis.,  110,  and  38  id.,  682,  and  Read  v,  Morse,  34  id.,  315,  distin- 
guished.   Bruabergv.  M.,  L,  S,  <&  W,  Railway  Co,,  106 

7.  The  evidence  as  to  the  burning  of  the  stumps  adjoining  the  track, 

as  above  stated,  was  properly  admitted,  against  defendant's  ob- 
jection; as  was  also  testimony  showing  how  the  fire  emitted  by 
the  engine  on  the  occasion  in  question  compared  with  that  emitteil 
by  engines  on  the  road  at  other  times.  Ibid, 

8.  The  evidence  in  this  case  is  held  not  to  show  any  negli^noe  on  the 

part  of  the  railway  company  which  would  render  it  liable  for  the 
death  of  the  plaintifiTs  intestate.  SchadeuHM^  Adm'r,  v.  M,,  L,  8, 
<&  W,  RaUtvay  Co.,  6^9 

Rape.    See  Criminal  L^w,  eta,  7. 

• 

Real  Property.  See  Deed.  Eminent  Domain.  Equity,  5-8.  Evi- 
dence, 4,  7.  Flowaoe  op  Land.  Foreclosure  op  MoRTaAOE. 
Fraudulent  Conveyance.  Highways.  Married  Woman.  Mort- 
OAOE.  Municipal  Courts.  Parties,  3.  Partnership.  Sale 
OP  Lands  of  Minors.    Vendor  and  Purchaser  op  Land. 

Re-assessment.    See  Cities,  2,  3.    Stay  of  Proceedings. 

Receipt.    See  Bailment,  2.    Conversion,  4. 

Record  on  Appeal.    See  Appeal  (A.),  1.    Bill  op  Exceptions,  2. 

Judgment  (H.),  4,  6. 
Record  of  Mortgage,  as  evidence  of  delivery.    See  Deed,  1. 

Records,  Estoppel  by.    See  Estoppel. 

Records,  Public.  See  Municipal  Corporations.  Tax  Cebtifioaxbs,  1., 

Redemption  of  Lands.    See  Equity,  8. 

Reformation  of  Deed.    See  Equity,  5. 

Rbmittinq  Excessive  Damages.    See  Damages,  2,  8. 

Rsm^kL  of  Statutes.    See  License  Laws  1. 

REPLEVIN. 

See  Amendment  of  Pleading,  2,  3.    Contracts,  6. 

Replevin  lies  to  recover  trade  fixtures  wrongfully  removed.    Kirch  v, 
Davies,  287 

Reporter's  Notes.    See  Bill  of  Exceptions,  2.    PEAcnos,  8. 

RES  ADJUDICATA. 

See  Amendment  op  Pleading,  1. 

1.  Where  the  verdict  and  judgment  in  an  action  involving  two  issaes 
of  fact  are  consistent  with  a  finding  either  way  as  to  one  of  such 
issues,  the  same  is -not  res  adjtvdicata  between  the  parties  Ber^ 
geronetal.  v.  Richardott,  imp.,  129 
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&  It  is  res  adjudicata  hj  a  former  decision  herein  (;47  Wis.,  876),  that 
evidenoe  was  admissible  for  the  plaintiff  against  the  appealing 
defendant,  to  show  that  when  i>laintiff,  before  making  tne  sale 
which  is  the  subject  of  the  action,  and  which  was  ne^tiated  with 
the  appellant's  co-defendant,  sought  information  of  business  men 
and  of  a  commercial  agency  in  the  city  where  they  did  business, 
he  was  informed  that  the  appellant  and  his  co-defendant,  who 
had  been  partners  in  fact  a  couple  of  years  before,  were  reputed  to 
be  still  partners;  the  court  in  its  instructions  limiting  the  effect  of 
the  evidence  to  the  question  whether  the  plaintiff,  at  the  time  of 
the  sale,  knew  of  such  geineral  repute.    Be/njamin  v.  Oovert,  imp,, 

157 
Rbwabd.    See  Fibeman,  8.    Offer  of  Rewabd. 

SALE  OP  CHATTEIA 
See  Agency,  2,  4.  CoNniAcrs,  6.  Feauds,  Statute  of,  1.  Wabbakty. 

1.  The  seizure  of  i>er8onal  property  consigned  to  purchasers,  by  virtue 

of  process  against  their  goods,  does  not  destroy  the  vendor's  rieht 
of  stoppage  in  transitu.  Sherman  etaLv,  Rugee,  Sheriffs  846 

2.  The  taking  of  the  property  from  the  carrier  by  the  officer,  under 

the  process,  and  not  as  the  asent  of  the  purchasers,  does  not  oper- 
ate as  a  delivery  to  them;  and  it  is  immaterial  that  they  delivered 
to  the  officer  or  allowed  him  to  take  the  bill  of  the  goods  and  the 
vendor's  letter  of  advice  enclosing  it,  or  that,  after  the  seizure,  he 
stored  the  goods  in  the  purchasers^  building.  Ihid. 

Sale  of  Lands.  See  Deed,  2-5,  8-11.  Equity,  9.  Fraudulent  Con- 
TEYANOE.  Partnership,  2.  Tax  Certificates.  Tax  Deed.  Vendor 

AND  PUBCHASEB  OF  LAND. 

SALE  OF  LANDS  OF  MINORS. 

1.  Under  sec.  4,  ch.  96,  R.  S.  1858,  the  court  might  proceed  to  license 

the  sale  of  a  minor's  interest  in  land  upon  petition  of  the  minor's 
mother  (the  surviving  parent),  she  being  included  within  the  term 
"next  friend  "  as  us^  in  that  section.  McKinney  et  aL  v.  Jones 
etoL,  89 

2.  Although  the  bond  of  the  guardian  appointed  to  make  sale  of  a 

minors  interest  in  land  (recited  in  the  opinion)  was  not  a  compli- 
ance with  the  statute  (sec.  6,  ch.  96,  R.  S.  1858),  yet  the  sale,  made 
in  good  faith,  was  not  void  for  that  reason,  under  the  statute.    IMd. 

School  District.    See  Equity,  8,  4.    Pleading,  6. 

"ScHOOL-HousE."    See  Insurance  against  Fire,  5,  6. 

SECRETARY  OF  STATE. 

1«  Mandamus  will  not  lie  to  compel  the  secretary  of  state  to  audit 
and  allow  a  claim  against  the  special  trust  fund  known  as  "the 
trespass  fund,"  where  the  petition  does  not  aver  that  there  are 
moneys  in  the  state  treasurv  belonging  to  that  fund,  properly  ap- 
^calue  to  the  payment  of  the  claim.  8ta;te  ex  reL  Sloan  et  at,  v. 
Warner,  Se^y  of  State,  271 

^  Under  the  decision  in  flltoon, /8fet«»M <fc  3forrw  V.  The  State,  tiX^iB,, 
628,  it  became  the  duty  of  the  secretary  of  state  to  audit  the  claim 
Vol.  LV— 48 
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of  the  relaton  (plaintiflb  in  that  action),  upon  proof  of  their  em- 
ploj;ment  by  the  ^Temor,  at  Buch  sum  as  the  proofs  presented 
to  him  showed  their  services  to  have  been  reasonably  worth.    Ibid, 

8.  For  the  purpose  of  ascertaining  the  value  of  such  services  the  secre- 
tary of  state  mi^ht  have  re<}uired  the  claimants  to  produce  evi- 
dence on  that  subject,  and  nught  also  have  taken  evidence  on  the 
part  of  the  state.  Ibid, 

4.  An  issue  upon  the  question  of  the  relators'  employment  having  been 
made,  upon  the  return  of  the  secretary  of  state  to  an  alternative 
writ  of  mandamus  commanding  him  to  audit  their  claim,  and 
such  issue  having  been  determined  in  their  favor,  it  is  the  duty  of 
the  secretary  to  proceed  to  audit  the  claim,  and  a  peremptory  writ 
will  issue  durecting  him  to  do  so.  Ibid, 

6.  Whether  the  relators  are  entitled  to  interest  on  the  sum  found  to  be 

due  them  upon  their  claim  is  a  question  of  law,  and  this  court  has 
the  right  to  direct  the  secretary  of  state  upon  that  matter.     Ibid, 

<l  The  value  of  the  relators*  services  not  having  been  fixed  by  any 
agreement,  it  was  their  duty,  upon  presenting  the  claim  for  audit, 
to  fix  such  value  by  legal  evidence.  Ibid, 

7.  The  amount  of  the  claim  having  been  unliquidated  until  the  value  of 

the  relators*  services  was  fixed  by  the  special  verdict  of  a  jury  in 
the  mandamta  proceedings,  interest  thereon  will  be  allowed  onlv 
from  the  date  of  such  verdict.  Ibid, 

8.  The  secretary  of  state  having,  in  his  return  to  the  alternative  writ, 

denied  that  the  relators'  services  were  worth  the  amount  claimed 
by  them,  and  having  consented  that  the  issue  upon  that  question 
should  bo  tried  by  a  jury,  is  bound,  as  auditing  officer,  by  the  ver- 
dict fixing  the  value  of  the  services.  Ibid, 
[9.  Taylor,  J.,  is  of  the  opinion  that  had  not  the  secretary  of  state  ten- 
dered an  issue  as  to  the  value  of  the  relators'  services,  this  court 
would  not  have  passed  upon  the  question,  but  have  simply  directed 
him  to  audit  and  allow  the  claim  at  such  sum  as  the  evidenoe  pro- 
duced before  him  should  show  the  services  to  have  been  reason- 
ably worth.]  JbidL 

10.  The  duty  of  auditing  the  claim  was  a  continuing  one  upon  ^e  sec- 
retary of  state,  as  an  officer  of  the  state,  and  the  peremptory  writ 
commanding  the  performance  of  such  duty  will  issue  against  the 
present  incumbent  of  that  office,  although  the  proceediiu;s  were 
commenced  against  his  predecessor.  State  ex  reL  BumneU  r. 
Gates,  22  Wis.,  210.  Ibid, 

Skbviob  of  Summons.    See  Judgment  (H.),  5. 

SBTTiNa  AsiDB  Default.    See  Judgment  (G.),  1-3,  6,  7. 

Settlement.    See  Account  Stated.    Mortgage,  1,  2.    Pabtibs,  4. 

Sheriff.  See  Criminal  Law,  etc.,  12.  Execution.  Sale  of  Chattels. 

SroEWALKS. 

1.  Upon  the  evidence  in  this  case  (for  which  see  the  opinion),  it  was 
proper  to  submit  to  the  jury  the  question  whether  or  not  a  certain 
sidewalk  was  defectively  constructed.  SiUlivan  v.  City  of  Osh- 
hosh,  603 
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2.  Where  the  opiniona  of  witnesses  on  behalf  of  the  plaintiff  that  a 
sidewalk  was  defective  were  elioited  on  their  cross  examination  bv 
the  defendant,  the  latter  cannot  object  to  the  competency  of  sucn 
testimony.  Urid, 

:i  The  charter  of  a  city  provides  that  it  "  shall  not  be  liable  to  or  for 
anj  damages  arising  or  growing  out  of  any  sidewalks  ...  in 
said  city,  being  in  a  def ectiva  or  dangerous  condition,  or  out  of  re- 
pair, unless  it  be  shown  that  previous  to  the  happening  of  the 
same  one  of  the  aldermen  of  the  ward  in  which  the  same  is  located 
had  knowled^  thereof,  and  no  knowledge  of  such  condition  of 
the  same  shall  be  presumed,  unless  the  defect  out  of  which  the 
same  occurred,  existed  three  weeks  before  such  damages  occurred.** 
Held: 

(1)  The  fact  that  the  defect  which  caused  an  injury  had  existed 
for  three  weeks  before  the  accident  need  not  be  proved  by  positive 
evidence  that  the  particular  plank  which  caused  the  injury  was 
loose  or  decayed  so  as  to  be  dangerous  for  that  period  of  time,  but 
may  be  inferred,  like  any  other  fact,  from  all  the  evidence  upon 
the  subject. 

(2)  If  there  was  no  actual  knowledge  of  the  defect  on  the  part  of 
an  alderman  of  the  ward,  it  is  necessary  in  order  to  establish  a 
liability  on  the  part  of  the  city  to  prove  that  the  defect  had  in  fact 
existed  for  three  weeks  before  the  injury,  and  also,  such  facts  as 
would  charge  the  proper  city  officers  with  notice  of  the  defect 
before  the  accident  happened.  Ibi<L 

4.  The  evidence  in  this  case  tended  to  prove  aU  the  facts  necessary  to 

establish  a  liability  on  the  part  ox  the  city  for  the  injury  com« 
plained  of.  Ibid, 

Special  Deposit  in  Ck>nRT.  See  PRAq;rioB,  8. 

Special  Verdict.    See  Secbetabt  op  State,  8,  9. 

Specific  Pbrfobmancb.    See  Vendor  and  Purchaser  of  Land,  3. 

STATE  HOSPITAL  FOR  INSANE. 

1.  The  determination  in  State  v,  Bcetz,  44  Wis.,  834,  that  the  former 
state  treasurer  was  not  liable  to  the  state  for  the  amount  of  the 
check  in  favor  of  M.  as  treasurer  of  the  state  hospital  for  the  in- 
sane, which  he  delivered  to  M.  on  the  22d  of  September,  1873,  and 
that  M.  became  liable  for  the  amount  as  such  treasurer  upon  receipt 
thiireof,  adhered  to.    The  State  v.  Mills  et  oZ.,  !^9 

5.  M.  deposited  the  check  to  his  individual  credit  in  said  bank  a  few 

days  before  it  was  adjudged  a  bankrupt,  taking  from  the  bank  col- 
laterals from  which  he  nuule  the  amount,  but  he  failed  to  credit 
the  state  with  the  sum;  and  in  the  summer  of  1875  he  used  the 
same,  or  a  like  amount  from  other  appropriations  to  said  state  hos- 
pital, in  paying  a  judgment  rendepod  against  him  in  the  federal 
bankrupt  court  by  the  assignee  in  bankruptcy  of  said  bank.  HeUL 
that  this  was  a  misappropriation  of  said  sum,  for  which  M.  and 
the  sureties  on  his  of£;ial  Dond,  then  in  force,  became  liable.  Ibid, 

8.  The  trustees  of  the  state  hospital  for  the  insane  have  no  authority 
to  contract  debts  in  excess  of  the  moneys  actually  i^>propriated  to 
the  institation  from  time  to  time,  by  tne  legislature.  Ibid. 
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4.  Between  November  1, 1875,  and  Febroary  20, 1876,  M.  had  not  suffi- 

cient funds  of  the  hospital  in  his  hands  (excluding  said  $10,000)  to, 
pay  all  the  orders  drawn  on  him  for  current  expenses  of  the 
institution;  and  funds  were  raised  by  procuring  to  oe  discounted 
notes  declaring  that  the  trustees  of  said  hospital  would  ^y  to  the 
order  of  A.  (the  president  of  the  board  of  trustees)  a  certain  sum  — 
which  notes  were  signed  by  A.,  and  indorsed  by  him  and  by  M.  in 
their  private  capacity.  The  piTx^eeds  of  these  notes  were  charged 
to  M.  as  treasurer,  and  used  in  payingorders  upon  him  as  such,  to 
the  amount  of  $18,000.  In  Blarch,  lS76,  the  legislature  appropri- 
ated $18,400  to  said  ho^ital  *'  for  replacing  an  overdrait  of  the 
current  expense  fund"  of  the  previous  year;  and  M.,  as  such  treas- 
urer, drew  this  amount  and  applied  it  in  payment  of  said  notes.  The 
same  legislature  directed  the  attorney  general  to  commence  suit 
against  the  party  who  was  legsdly  liab^  in  his  opinion,  for  the 
$10,000  represented  by  said  check  of  September  22, 1873.    Held: 

(1)  That  the  proceeds  of  the  notes  above  described  became  the 
individual  funds  of  M.  —  A.  occupying  the  position  of  accommo- 
dation indorser. 

(2)  That  the  payment  by  M.,  with  his  said  funds,  of  orders  upon 
him  as  treasurer  to  the  amount  of  the  $10,000  due  from  him  to  the 
hospital  treasury,  cured  the  breach  of  his  bond  which  occurred  in 
the  summer  of  1875. 

(8)  That  the  utmost  effect  of  the  act  of  1876  above  recited  was  to 
prevent  the  payment  of  said  notes  by  M.,  out  of  the  appropriation 
then  made,  from  operating  as  a  breach  of  M.'s  official  bond  then 
in  force  given  in  October,  1875. 

(4)  That  (if  there  was  no  breach  of  the  bond  of  1875)  M.'s  failure, 
in  1877,  to  pay  over  to  his  successor  in  office  the  $10,000  repre- 
sented by  the  treasurer's  check  of  September  22,  1873,  was  a 
breach  of  his  last  official  bond,  executed  by  the  same  parties,  in 
October,  1876.  Ibid. 

5.  In  this  action,  based  upon  both  of  the  bonds  executed  by  the  de- 

fendants (in  October,  1875,  and  October,  1876),  judgment  was 
properly  rendered  against  all  the  defendants  for  the  amount  of  the 
said  $10,000  (less  a  small  credit  due  M.),  with  interest  from  the 
commencement  of  the  term  of  M.'s  successor  in  office.  Ibid, 

Stavb  Tbkasubsb.    See  Statb  Hospital  vob  Insans. 

Statute  of  Frauds.    See  FaAUi>s,  Statute  of. 

Statute  of  Ldcitations.    See  Ldotation  of  Aotiomb. 


STATUTES  CITED,  Etc. 


Constitution  of  Wmoonsin. 

Art.  Vn,  sec.  2,      -     200,  548,  558 

**  Vra,    *'    6,   -       -       -       245 

"  VIII,    "  10,       -       -       -   279 

X,    "    2,   -       -       -       489 

"      XI,    "3,        .       -   145,  147 

Session  Laws. 

1846.  Page  170,  sec  16,  -  -  449 
1852.  Ch.  56,  sabob.  8,  sec.  14,  449 
1862.    "    56,      "      7,    "    10,   874 


Session  Laws— coil 

1856.  P.&Ii.,ch.l3d,0ubch.7, 

sec.  6,      -       -       -         78 
1856.  P.  &  L.,  ch.  138,  suboh. 

18,  sec.  19,  -  -  -  78 
Ch.  22,6008.14,54,  459,462 
"  223,  .  -  -  177 
"  242,  -  -  -  -  606 
"  176,  ...  177 
"   268,subdL7,8ea^77,78 


1859. 
1860. 
1861. 
1868. 
1865. 
1866. 


46»Bea  1, 
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STATUTES  CITED,  Era— oontinued. 


Session  La.w8— con. 

1868.  Ch.  182,  -       -         81,  88,  84 

1869.  "     46,860.5,    -       279,281 
1869.    "   401,  -       -       -       -   874 

1869.  P.  &  L.,  ch.  816,         -  88,  84 

1870.  Ch.  52,  -   -   -   81, 88 
1870.  "  401,   -   .   -   874 

1870.  P.  &  L.,  ch.  287,  sec.  11,  77 

1871.  Ch.  75,  sec.  1,  279,  281,  287 


1871. 

(( 

187,    '*  20,        .       -264 

1872. 

i< 

108,    "  10,   -        548,  646 

1878. 

« 

235,  .       .       .       -    177 

1874. 

<i 

7i;       -       •       -68,81 

1874. 

<( 

179,  .       ...   175 

1874. 

(1 

179,  sees;    1,   2,  -       178 

1874. 

« 

179,    **     18,  28,  176,  178 

1874. 

<( 

184,  subch.  5,  sec.  21,  889 

1874. 

<( 

184,      «      6,    "    16,881 

1874. 

<• 

184,      "      7,    "      8,840 

1876. 

« 

47,  subch.  5,   sees. 

25-28,     -       -     91 

1876. 

« 

47,  subch.  5,  860.  28,   92 

1876. 

« 

279,       -       -       .       247 

1876. 

(i 

876,  -       .       -       -   670 

1877. 

« 

128,  subch.  5,  aea  18,  494 

1877. 

<( 

128,      "      6,    "     8, 

498,495 

1877. 

« 

128,  subch.  18,  sees. 
5,6,7,      .       -       486 

1877. 

it 

123,  subch.  18,  sea  10,  485 

1879. 

a 

255,       -       -        112,118 

1880. 

it 

288,  -       -       -841,844 

1881. 

it 

22,       -       -        488,487 

1881. 

tt 

79,  -       .       -       -   263 

1881. 

tt 

208,       -       -        197,199 

1882. 

tt 

10,  -       .       -    465,474 

"     15,860.    128, 

.       690 

"     19,     «*     101,    -       . 

-   208 

"     84,  sees.    21-27,  - 

-       626 

"     85,860.     16,    -       - 

177,178 

"     71,         -       .       - 

-       598 

"     96,860.       4,    .       - 

89,46 

'•     96,    "        6,        . 

.    40,47 

"     96,    "      10,    .       . 

-     45 

"     96,     *•      12, 

48 

**  122,  sees.    16,17,      - 

-     46 

Bbvisbd  Statutes  of  1858— oon. 

Ch.  125,860.  88,        -  -       890 

"    184,    ••  16,    .       -  -   218 

"    188,    "  6,        -  -       685 

"   188,    "  7,    -       -  -   690 

<*    188,8668.  5,    6,10,  691,692 

"    148,     "  15,17,20,  -   680 

"   148,    "  18,21,22,  -       631 

"   158,     "  2,5,        -  -   444 

"   155,  see.  1,        -  .       488 

"    155,    "  8,     .       -  -   489 

"    164»    "  85,         .  -       263 

Revised  Statutes  of  1878. 


Section 


477, 

488, 


"        11^,       . 

"        1164, 

"        1187.      - 

"        12106, 
Sections  1267-9,   - 
1830-84^ 
1837, 
1472-9, 

1512-14,  -       • 
1548,  -       . 
155a-5,  1658,  - 
1562,  -       - 
1784-7,   -       - 
1789,  -       - 
1768,       -       6 
1808,  -       . 
1816,       .       - 
1981,  .  .    . 


527, 


Revised  Statutes  of  1849. 
Ch.    15,  sea  128,      -       -       -   690 
•*    118,         ....       680 

"114, 688 

"    114,  sees.  1,  8,  6,  8,       -       680 
**    114,    "     6, 9,  10,      -       -   631 

Revised  Statutes  of  1858. 
Ch.    15,  sees.    77,78,       -       -   286 


Section 

Sections 

(( 

Section 

Sections 

Section 

Sections 

Section 


"  2308,  -  .  - 
"  2819,  -  - 
"  2465,  -  .  - 
"  2484,  -  648, 
"  2499,  -  -  - 
"    2514,   -   - 

Sections  2516,  2519, 

Section   2524, 

Sections  2525,  2527,  2580, 
2540,       -       - 

Section   2541, 

2578,  -   -   . 
"    2606,   -   - 
"    2618,  -   -   - 


-  408 

-  169 
116-120 
459,468 

-  119 

-  690 
112,  118 
664.  670 
529,  580 
529,530 
557,  562 

-  526 

-  178 
180 

176,  178 

140 

185,  144 

638,  685 

50,  60 

61 

548,  646 

464,  612 

-  430 
684 

-  554 
552,  554 

-  446 

-  593 
258,  260 

-  534 


"        2649,  - 
««        2656,       .       - 
<«        2656,  subdLl,    - 
Sections  2666-7,  - 


-  535 
685,  538 

-  636 

-  609 
44,  46 

46 

-  167 
812,  816 

-  174 

-  424 
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STATUTES  CITED,  Bra— oontiniied. 


RiviHUD  Statdtbs  of  1878 — con. 


Section  2668»  - 
9674. 
"        2745,  . 
"        2759, 
2760,  - 
Sections  2761-2, 
Section   2768,  - 
"        2779, 
"        2801,  - 
Seotions  2802-8^ 
Section   2832,  - 
2849, 
2851,  - 


-  -   167,  628 

-  .       -       502 

-  -  841,  845 
•       -       226,  229 

-  225,  226,  227 

-  .       -       229 

-  -  227,  229 
.       -       -       228 

-  -  -  607 
.  -  -  610 
887,  890,  598,  601 

585,  586,  588 

-  -       -   535 
488,  487 

Sections  2972, 2965,  -  -  212 
Section   8049,      -       -       -       628 

8070,  -   48,  288,  298,  442 

Sections  8077,  8084-5,  -   -   158 

"        8149-58,     -       .     197,  199 

Section  8156,      ...       623 

Sections  8216,  3218-19,    -       -   631 

8237,8239,     -        630,634 

8240-48,8250,  -  -  634 
Section   8294,      -        484,488,529 

8295,  -  .  -  527, 529 
Sections  3297, 3803,  -  -  204 
Section  3313,  -       -       -       -   205 

3315,  -  .  444,615 
.       -   444 


Bevibed  Statutes  of  1878  —  con. 
Section   8322,       -       -        445,615 
441,  443,  615 


«< 

8504,       .       - 

46 

Sections  8544-67  (ch.  158), 

.   425 

Section  8549,       -       - 

-       425 

Sections  3620-21,     -       - 

-   552 

Section  8775,       -       . 

-       485 

•< 

4069,  ... 

216,  221 

(« 

4078,       -       . 

531,540 

it 

4114.  -       -       • 

674,681 

« 

4210,       •       . 

-       691 

« 

4211,  -       .       - 

685,691 

u 

4212,       -       . 

•-       691 

« 

4222,  -       .       - 

-   557 

u 

4876,       .       . 

261,268 

«< 

4888,  .       .       . 

-   447 

it 

4415,       -       - 

-        592 

€t 

4659,   .       .       - 

262,265 

ii 

4669,       -       . 

262,264 

n 

4703,  -       .       . 

-   592 

u 

4739,       -       - 

-       447 

« 

4972,  snbd.  14,  - 

-   464 

Tatlob'8  Statutes. 

Page 

406,      §53,  .       . 

-   148 

tt 

407,       854,       . 

-       148 

« 

482,       §26,  -       - 

.   148 

« 

483,       §29,6abd.2,         148 

Pages  491-2,  ^66-8,       . 

.  670 

STATUTES,  CONTRUCmON  OF. 

See  Adtbbse  Possession.  Appeal  ( A.),  1.  Attachment.  Banks  and 
Banking.  Citibs,  2,  3.  Corporations,  2.  Depositions,  6.  En- 
oroaohments,  2.  Foreclosure  of  Mortoage,  3.  Oarnishxent, 
8.  Insurance  against  Fire,  5.  License  Laws.  Limitation  of 
Actions.  Logs  and  Lumber,  4  Municipal  Courts,  2.  Municipal 
Ordinances,  4,  6,  7.  Partition  of  Water  Powers.  Pleading, 
8.  Railroads,!.  Sale  ofLands  of  Minors,!.  State  Hospital 
FOR  Insane,  4.    Tax  Certificates,  2.    Witnesses,  2. 

Ch.  10,  Laws  of  1882,  revoking  the  grant  of  certain  lands  to  the 
C,  P.  &  S.  Railway  Co.,  and  conferring  the  same  upon  the  C,  St. 
P.,  M.  &  O.  Railway  Co.,  provided  that  the  latter  company  should 
pay  to  the  governor  of  the  state  a  certain  sum  of  money  to  be  by 
nim  expended  in  paying  the  claims  of  laborers,  subcontractors, 
and  material  and  supply  men  for  labor  and  supplies  done  and  fur- 
nished in  and  about  the  grading  and  other  work  done  by  or  under 
the  auspices  of  the  former  company.  The*  governor  in  distribut- 
ing the  fund  so  provided  construed  the  wora  **  laborers,"  as  em- 
ployed in  the  act,  as  intended  to  designate  those  only  who  had 
performed  manual  labor  in  and  about  said  work;  and  refused 
to  disburse  any  of  said  fund  to  the  members  of  the  engineer  corps 
or  the  assistant  general  manager  of  the  C,  P.  &  S.  Railway  Co. 
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His  proceeding  having  been  brought  before  this  oonrt  for  review 
by  certiorari,  nM: 

(1)  That  the  governor  correctly  interpreted  the  act  above  men- 
tioned. 

(2)  That  within  the  limits  prescribed  in  said  act  the  legislature 
had  tested  in  the  governor  plenary  discretion  in  the  distribution 
of  the  fund  therein  mentioned,  and  the  regularity  of  his  action  in 
that  behalf  can  be  questioned  only  by  that  body.  State  ex  reL 
Peek  V.  Busk,  Oovemor,  465 

Statutes,  Repeal  of.    See  Iicensb  Laws,  1 

STAY  OF  PROCEEDIKGa 

In  an  action  to  set  aside  tax  sales  and  certificates,  on  the  ground  that 
the  assessments  were  void,  judgment  in  plaintiffs  favor  is  reversed 
for  a  refusal  to  stay  proceedings  until  a  refissessment  should  be 
made  under  sec.  12106,  R.  S.,  as  amended  by  chapter  255  of  1870. 
Morrow  v.  City  of  Qreen  Bay,  112 

Stoppage  m  Transitu.    See  Sale  of  Chatteia 

Summons,  Sebvioe  of.    See  Judgment  (H.),  5. 

Supreme  Ck>URT.     See  Appeal  (A.).     Bill  of  Exgbftions.     Judg- 
ment (F.).    JXTRISDICnON,  2.    PEAcnoE,  5-8L 

SuRFAOB  Water.    See  Flowagb  of  Land. 

TAXATION. 

See  Cities.    Pleading,  2-4. 

1.  A  tax  is  vitiated  by  discriminations  in  the  valuation  of  property 

made  in  intentional  disregard  of  law,  but  not  necessarily  so  by 
discriminations  arising  from  mistake  of  fact  or  errors  in  computa- 
tion or  judgment.    Brauns  v.  City  of  Qreen  Bay,  118 

2.  Under  section  8,  art.  XI  of  the  state  constitution,  where  a  county 

is  already  indebted  in  a  sum  exceeding  five  per  cent  of  the  value 
of  the  taxable  property  therein,  it  cannot  incur  a  further  indebted- 
ness for  building  a  court-house  or  for  any  other  purpose;  and  a 
tax  levied  to  pay  such  further  alleged  indebtedness  is  void.  Heb- 
ard  et  al.  v.  Ashland  Co.  et  cU,,  145 

3.  A  highway  tax  of  four  mills  on  each  dollar  of  the  taxable  property 

of  a  town,  based  upon  the  valuation  of  the  year  in  which  such  tax 
was  levied,  instead  of  the  valuation  of  the  previous  year,  is  unau- 
thorized by  the  statute  and  void.  Ibid. 

TAX  CERTIFICATES. 

• 

1.  Where  the  records  of  the  countv  treasurer  show  the  sale  of  certain 
lands  for  taxes,  the  issuance  of  a  certificate  thereof  to  the  county, 
and  that  the  county  treasurer  thereafter  assigned  such  certificate 
by  indorsing  the  same  in  blank,  the  county  clerk  must  be  presumed 
to  have  had  knowledge  of  such  records  and  the  facts  therein  stated 
when  he  subsequently  executed  a  tax  deed  of  such  lands.  Smith 
V.  Todd,  459 
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d.  Under  sec.  1140,  R.  a  (sees.  14,  64,  ch.  28,  Laws  of  1869),  which  pro- 
vides that  a  tax  certificate  "  may  be  assigned  by  the  purchaser  by 
writing  his  name  in  blank  on  the  back  thereof,  and  by  the  county 
treasurer  or  county  clerk  in  like  manner  with  his  official  character 
added,  or  any  person's  interest  therein  may  be  transferred  by  a 
written  assignment  indorsed  upon  or  attached  to  the  ^me,**  the 
county  clerk  has  no  authority  to  issue  a  tax  deed  to  the  second  as- 
signee of  a  tax  certificate  whose  assignment  is  not  indcnrsed  thereon 
or  attached  thereto.  State  v,  WinUj  19  Wis.,  804;  Ham  v,  Qarry, 
49  id.,  464.  Ibid. 

TAX  DEED. 

See  Adverse  Poosbssiom.    Tax  Cebtificates. 

Unless  authority  for  its  execution  is  given  by  statute  a  tax  deed  is 
void,  and  the  original  owner  of  the  lands  sold  for  taxes  may  ques- 
tion the  pretended  authority  by  which  it  is  sought  to  divest  him  of 
title.    Smith  v,  Todd,  459 

Tax  Proceedings.  See  Cloud  upon  Titlb.  Equity,  1,  2,  7.  Stay  of 
Procbedinos.    Taxation,  1. 

Torts.  See  Ck)NYERSiON.  Ck>x7NTBRCLAiM,  1.  Damagbsl  False  Im- 
prisonment. False  Representations.  Limitation  of  Actions. 
Loos  AND  Lumber,  1,  8.  Master  and  Servant.  Neolioence. 
Pleading,  5,  9. 

Town  Insurance  Ck>MPANY.    See  Inburanob  AOAmsr  Fire,  4-6. 

Towns.    See  Costs,  1.    Highways.    PAUPrats.    Plbadino»  1, 2,    Tax* 

ATION,  8. 

Trade  Fixtures.    See  Deed,  8-7.    Rbplbvin. 

Transactions  with  Deceased  Person.    See  Evidence,  4 

Transfer  of  Interest  in  Suit.    See  Pabtebs,  4. 

Transmission  by  Mail,  Risk  of.    See  Payment,  1« 

Traverse  in  attachment.    See  Attachment,  d. 

Tbial  db  NOva    See  Municipal  Ordinances,  4. 

TltiAL  by  Jury.    See  Partition  of  Water  Powebs,  8.    Witnbssbs,  1. 

TRUSTS  AND  TRUSTEES. 

SeePARTiBS,  5. 

Where  an  administrator  deposits,  in  his  oum  individual  nam«,*fund8 
of  the  estate  in  a  bank  which  fails  while  holding  such  deposit,  t^e 
loss  is  his  own  and  not  that  of  the  estate;  and  this  though  he  had 
no  other  funds  in  such  bank,  and  informed  its  officers,  at  the  time 
of  making  the  deposit,  that  the  funds  were  held  bv  him  in  trust. 
A  remark  by  Paine,  J.,  in  School  District  v.  Zink,  &  Wis.,  686,  so 
far  as  inconsistent  with  this  view,  overruled.  Williams,  Adm'r,  v. 
Williami  et  al,,  800 

Trustees  of  Hospital.    See  State  Hospital  fob  Inbanb. 

Twice  in  Jbopardy.    See  Criminal  Law,  etc.,  17. 

Undertakino  in  attachment.    See  Attachment,  1. 

Valuation.    See  Taxation,  1. 

Yabiancb.    See  Cedonal  Law,  etc.,  14, 15.    Evidence,  5. 
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VENDOR  AND  PURCHASER  OP  LAND. 
See  Deed.    Fraudulent  Convbtanoe.    Pabties,  8.    Pabtnership,  2. 

1.  The  vendor  in  aland  contract  failed  to  deliver  to  the  vendees  a  cer- 

tain instrument  at  the  time  fixed  by  her  covenant;  but  the  vendees 
accepted  a  subsequent  deliverv,  made  payments  thereafter,  and 
contmued  in  possession  of  the  land.  Heldf  that  they  have  waived 
the  vendor's  breach  of  covenant.    McKinney  et  cU,  v.  Jones  et  al, 

89 

2.  As  specific  performance  of  a  contract  for  the  sale  of  land,  in  which 

time  is  not  of  the  essence,  will  be  decreed  if  the  vendor  is  able  to 
make  a  ^ood  title  at  anv  time  before  the  decree  is  pronounced,  so, 
where  the  vendor,  before  becoming  able  to  make  a  good  title, 
brings  suit  to  foreclose  the  contract,  equity  may  grant  that  relief 
if  he  can  make  such  title  at  the  time  of  the  hearing  —  the  costs 
being  in  the  discretion  of  the  court  Ibid. 

Verdict.  See  Appeal  (A.),  1,  2.  Criminal  Law,  etc.,  4,  12.  Secre- 
tary OF  State,  8,  9. 

"Vice-Principal."    See  Master  and  Servant.    NEauoENCE,  4. 

Voluntary  Payment.    See  Payment,  4. 

Waiver.  See  Arbitration  and  Award,  5.  Conversion,  2,  8. 
Counterclaim,  8.  Execution,  1,  2.  Highways,  1,  2.  Insur- 
ance AGAINST  FotE,  4.     VENDOR  AND  PURCHASER  OF  LAND,  1. 

WARRANTY. 

A  certain  warranty  in  a  written  contract  for  the  sale  of  plows  field 
to  be  co-extensive  with  the  contract  and  applicable  to  all  plows 
furnished  thereon.    Oale  Manuf'g  Co.  v,  Crtbh^  414 

Watercourses.    See  Flowaqe  of  Land.    Pleading,  9. 

Water  Powers.    See  Partition  of  Water  Powmts. 

Will.    See  Deed,  8. 

WITNESSES. 

See  Court  and  Jury. 

1.  Sec.  4078,  R.  S.,  which  provides  that  '*a  person  who  has  been  con- 

victed of  a  criminal  offense  is,  notwithstanding,  a  competent  wit- 
ness, but  the  conviction  may  be  proved  to  affect  his  credibility," 
etc.,  does  not  impair  the  ri^ht  of  trial  by  jury,  or  divest  the  courts 
of  the  state  of  any  judicial  power  vested  in  them  by  the  consti- 
tution.   Sutton  V.  Fox,  531 

2.  The  section  above  quoted  applies  to  all  convicts,  including  those  who 

are  still  in  prison  undergomg  punishment.  Und, 

Words  and  Phrases. 

**  Duty  **  and  •*  Line  of  Duty,""    See  Fireman,  2. 

"Fine,''    See  Municipal  Ordinances,  7. 

**  Laborers.*"    See  Statutes,  Construction  of. 

*<  Misdemeanor.''    See  Municipal  Ordinances,  6. 

**Next  Friend."    See  Sale  of  Lands  of  Minors,  1, 

''School-House."    See  Insurance  against  Fire. 

"  Written  instrument  as  being  a  conveyance^"  See  Adverse  Pos- 
session. 
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